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ADVERTISEMENT. 


T^HE  following  pages  contain  an  attempt  to 
continue  the  Reports  of  Cases  argued  and 
determined  in  the  High  Court  of  Admiralty^ 
upon  the  same  plan  on  which  the  proceedings 
of  that  Court  have  been  hitherto  recorded. 
The  Editor  is  well  aware  that  the  excellence  of 
the  Reports  for  which  the  Public  is  indebted 
to  liis  learned  predecessors,  Sir  Christopher 
Robinson  and  Dr.  Edwardc-,  has  rendered  his 
task  more  difficult;  but  though  he  cannot  ven- 
ture to  hope  that  his  efforts  have  been  equally 
successful  with  theirs,  yet  he  trusts  that  the 
inconvenience  wliich  must  have  arisen  from 
an  entire  discontinuance  of  the  publication 
has  been  prevented,  and  that  the  utility  of  his 
undertaking  will  in  some  degree  compensate 
for  the  defects  in  its  execution.  The  Public 
may  rest  assured,  that  great  care  has  been 
taken  to  state  correctly  all  the  facts  upon 
which  the  decisions  of  the  Court  have  been 
founded,  and  to  preserve  without  diminution 

or  addition  all  the  legal  principles  which  have 

received 


ADVERTISEMENT. 

received  confirmation  from  the  very  high 
authority  that  at  present  presides  in  the 
Court  of  Admiralty.  He  has  to  thank  the 
most  experienced  Members  of  the  profession 
for  the  assistance  they  have  kindly  rendered 
him;  and  as  a  very  considerable  part  of  this 
Work  has  already  been  submitted  to  their 
inspection,  he  feels  confident  that  in  what  has 
thus  been  revised,  no  material  error  can  have 
escaped  their  penetration  ^d  learning. 


Doctors  Commons, 

October  lUtb,  1815. 
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VREEDE,   HoFfKER.  Ft^ruarys^ 

i8ii. 


r  I  1HIS  veflel,  laden  with  a  cargo  of  rice,  fugar,  ooodi  deUvar«i 
X    coffee,  and  other  goods,  was  captured  on  the  Sudicario.  iT* 
fecond  of  May  1799,  by  His  Majefty's  fliip  /?^W«t?;;'^I: 
Charles  Camphell  Efquire,  commander,    and  carried  n^nded  uii 
into  Tarmouth.  .  The  ufual  proceedings  were  infti-  ck»i*indoae 
tuted  by  the  King*s  ProSor,  and  on  the  15th  of  Jim^h^^'S^. 
a  claim  was  given  by  Mr.  F?»*,  onet>f  the  partners  in  [S^^f ' 
the  houie  of  Van  Dyck,  Gevens,  and  Co.  of  London,  *?*'**-";^Sjl' 
merchants,  for  forty-one  cafes  of  fugar  and  nine  caiks  coun  wouu  en 
of  coffee,  and  alfo  for  fifty  cafks  of  rice.     On  the  m^  the  ocbei 
1 8th  of  Odober  1 800,  bail  was  given  to  anfwer  adjudi-  ^^  ^Z^^ 
cation  by  Gideon  De  Bie  and  John  Tulloci^  and  the  ExpiiMdon  of 
goods  were  m    confequ<^ce    delivered    up  to  the  from  agent.— 
CUumant.    On  the  13th  of  May  1801,  th?  Judge  ^^^^^ 
decreed  the  fifty  calks  of  rice  to  be  reftored,  and  con-  ^^^^l 
demned  the  fugar  and  coffee,  which  amounted  in  value  H^  ^^  V7* 
to  the  fum  of  4^650  9/.  6d.    This  fum  had  never 
toImI.  b  been 


CASES  DETERMINED  IN  THE 

The         been  paid  or  demanded  till  the  14th  o(  April  iSio, 
when  a  monition  was  extradled  againfl  the  parties  to 


February  5th,  bring  in  the  value  of  the  goods  condemned.  An  at- 
tachment was  now  prayed  againft  them  for  not  com- 
plying with  the  terms  of  the  monition.  The  Claimant 
himfelf,  and  one  of  the  furetics,  Mr.  Tullock,  had  be- 
come bankrupts  fince  the  bail  was  given. 


On  the  part  of  the  Captor — The  King's  Advocate 
and  Swabsy. — ^The  bail  which  hai  been  given  is  com- 
mon bail  to  anfwer  adjudication  :  It  is  fubftituted  for 
the  thing  itfelf,  and  although  fome  of  the  parties  have 
fince  become  bankrupts,  that  is  not  fufHcient  to  dif- 
charge  them  of  their  refponfibility.  They  are,  how- 
ever, feverally  bound  by  the  terms  of  the  bond,  and 
therefore  Mr.  De  Bie^  who  has  not  become  a  bank- 
rupt, muft  at  all  events  be  refponfible.  The  parties 
mud  know  that  they  have  never  been  difmiffed,  and 
are  ftUl  before  the  Court.  The  ftatute  of  limitations 
does  not  apply,  fince  the  debt  is  on  record ;  it  is  a 
judgment  of  the  Court,  which  is  flill  unlatisfied.  In 
the  cafe  of  Rujfen  and  Co.  againft  Colby ^  ^7ZA> 
it  was  decided  that  bankruptcy  does  not  difcharge 
'  a  furety  in  the  Admiralty.  As  to  its  being  a  cafe 
of  hardfiiip,  that  can  form  no  legal  ground  on 
which  they  can  refufe  to  be  held  by  the  terms  of  this 
bail-bond. 

For  Mr.  De  Bie^  one  of  the  fureties — Jenner. — It  is 
for  the  Court  in  its  equity  to  determine,  whether^ 
confidering  the  laches  of  the  captor,  it  will  at  this  late 
period  enforce  the  bond  againfl  Mr.  De  Bie.  If  a  de- 
mand had  been  made  in  due  time,  the  money  might 
have  been  recovered  from  De  Yink  himfelf,  who  has 

9  fince 
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fince  become  a  bankrupt;    or  if  demanded  from        the 
Mr.  De  Bie  witjiin  any  re2^ona,bIe  time,  it  would  have        '^^''°^' 


been  in  his  power  to  have  obtained  indemnity  from    /^e^ruary  5th. 
Ins  principal. 
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Court. — ^The  captors  have  4ain  by  for  nine  years, 
by  which  delay  an  extreme  hard  (hip  is  thrown  on  the 
other  party,  againft  whom  they  afk  for  an  immediate 
attachment,  without  giving  any  explanation  of  their 
own  conduct  in  deferring  fo  long  to  put  the  bond  in 
execution.  There  muft  have  been  grofs  negligence 
fomewhere.  I  (hall  certainly  not  decree  the  attach- 
ment till  I  know  more  of  the  matter,  and  fee  with 
whom  the  blame  refts. 

On  a  fubfequent  day  Captain  Campbell  Hditcd  that  ythiJfayiSu. 
he  was  wholly  unacquainted  with  the  bufmefs  till  he 
made  the  difcovery  by  examining  the  accounts  of  his 
agent;  and  the  agent  alfo  ftated,  that  he  was  not 
aware  that  condemnation  had  taken  place,  having 
never  received  any  communication  of  that  fad  from 
the  proper  officer ;  and  that  he  was  led  to  believe, 
from  the  information  given  him  by  the  brokers  at 
Tarmoutbf  that  the  captors  had  received  every  thing  to 
-which  they  could  be  entitled. 

On  the  1 4th  of  the  fame  month  the  Judge  direded 
the  captor  and  his  agent  to  account  more  fatisfadorily 
for  the  delay  in  calling  on  the  bail  to  anfwer  their  re^ 
cognizance,  and  decreed  a  monition  to  ifluc  agaiiift 
the  agent  for  that  purpofe. 

On  the  24th  of  July  new  affidavits  were  brought  in 
ISj  Captain  Campbell  and  the  agent. 

B  a  JUDOMCNT. 
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The  Judgment. 

'  .  Sir  JVilliam  Scott. — This  is  a  proceeding  againfl 
jiugufi  9th,  the  principal  and  fureties  to  enforce  the  payment  of 
^650  9 J.  6d.  the  amount  of  goods  delivered  on  bail 
to  anfwer  adjudication.  The  parties  againfl:  whom 
thefe  proceedings  are  inftituted,  have,  with  the  ex- 
ception of  Mr.  De  Bie,  all  become  bankrupts.  The 
property  it  fcems  was  condemned  in  the  year  1801, 
but  the  monition  againfl  the  bail  was  not  extrafted 
till  the  month  of  jlpril  18 10,  nine  years  after  they 
had  entered  into  the  recognizance.  The  monition  was 
then  ferved  upon  the  parties,  and  they  in  return  alledge 
.  the  delay  and  laches  of  the  captor ;  aflerting  with 
great  truth,  that  if  due  diligence  had  been  ufed  in 
making  the  demand,  the  money  might  have  been  re- 
covered from  Mr.  De  Vink  himfelf,  the  claimant  of 
the  property,  and  infliling  that  the  bond  cannot  now 
be  legally  enforced. 

The  queftion  for  the  Court  to  determine  is,  whe- 
ther from  the  length  of  time  and  circumflances  of  the 
cafe  the  bail  can  be  held  difcharged  from  their  refpon- 
fibilily.  The  captors  mufl:  at  all  events  be  protefted 
in  their  rights.  The  Court  felt  it  its  duty  to  inquire 
in  what  manner  the  delay  had  arifen,  a  delay  which 
has  occafioned  a  cafe  of  great  hardfliip  to  Mr.  De  jB/V, 
the  only  fecurity  who  has  not  become  a  bankrupt. 
He  has,  undoubtedly,  great  reafon  to  complain,  and 
the  misfortune  under  which  he  labours  is  attributable 
either  to  the  mifcondud  of  the  captor  or  to  that  of  his 
agent. 

A  letter  has  been  exfiibited  on  behalf  of  the  agents 
purporting  to  explain  his  own  condud  in  the  tranf- 
a£Uon.     The  letter,  as  far  as  it  is  material  to  the  pre- 
sent 


HIGH  COURT  OF  ADMIRALTY. 


The 
Vreede. 


iSix. 


fent  bufinefs,  is  in  thefe  terms : — "  Being  very  defirous, 

**  as  the  captors*  agent,  to  give  all  the  explanation  in  . 

"  my  power,  I  have  to  ftate  that,  by  Meffrs.  Steward    ^^^ft  9*. 

**  of  Tarmouthy  the  brokers  who  fold  the  veffel  and 

"  iargo,  their  better  of  the  nth  January  1802,  in 

'*  which  they  fent  the  account-fales,  they  laid,  this  is 

"  the  remaining  part  of  the  cargo y  I  was  led  to  conclude 

"  thb  was  all  that  was  coming  to  the  captors :  con- 

'^  fequently  payment  was  made  to  them.     I  had  no 

"  information  from  the  late  King's  proftor."     Now 

I  can  by  no  means  confider  this  explanation  fatisfac- 

tory  cither  in  its  form  or  its  fubftan<ife.     It  appears 

hardly  poflible  that  he  could  have  been  mifled  by  the 

expretBons  in  Meffrs.  Steward^s  communication  refpeft- 

ing  the  account-fales,  fmce  he  mud  have  known  that 

thofe  particul«ir  goods  were  delivered  out  upon  bail  to 

anfwer  adjudication,  and   therefore  could  not  be  the 

goods  which  compofed  the  remainder  of  the  cargo  to 

which  the  letter  of  the  nth  of  January  referred. 

Further  fatisfaftion  was  required  by  the  Court,  and 
an  affidavit  of  Captain  Campbell  has  been  brought  in, 
wherein  he  ftates,  that  '  *  the  agent  had  the  entire  giid 
uncontrolled  management  of  all  the  Ranger's  prizes 
committed  to  his  charge;  and  that  he  confided 
implicitly  in  him  as  agent,  and,  not  fufpeding  that 
he  was  negligent  in  his  duty,  did  not  in  any  way 
interfere  in  regard  to  the  faid  prize  the  Vreede.*'  He 
ftates  likewife  the  manner  in  which,  by  the  examination 
of  his  agent's  accounts,  he  himfelf  made  the  difcovery 
refpeding  the  money  due  upon  this  bond.  I  mud  fay, 
that  in  my  opinion  Captain  Campbell  has  mod  com- 
pletely exculpated  himfelf  from  all  blame.  He  had 
placed  his  concerns  in  the  hands  of  an  agent,  and  ex- 
pelled that  he  would  zGt  with  diligence  and  fidelity  in 
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The         the  care  of  them.     Has  the  agent  anfwered  the  demand 

l7  n  IP  V  ^  w 

]_    made  upon  him  by  the  Court  in  a  manner  equally  fatif. 

Au^j!  9ih,     faQory  ?     After  ftating  that  the   (hip  was  carried  into 
Tarjiiouth^  he  fays,  in  his  affidavit,  that  ''  ahhough  he 
was  iigent  for  the  captors,  the  fuperintendance  of 
the  (hip  and  the  goods  on  board  her  was  neceflarily 
removed  from  the  appearer  to  Meffrs.  Steward  and 
Co.   of  that  place,  merchants,  as  fole  agents  or 
"  brokers.'*     Now  I  can  by  no  means  admit  that  the 
duties  of  the  agent  ceafed  upon  the  employment  of  a 
broker :  ahhough  not  upon  the  fpot,  it  was  ft  ill  his 
duty  to  a,ft   with    care   and  fedulity.     Is  it  not  the 
bufinefs  of  an  agent  to  know  in  all  cafes  what  becomes 
of  the  goods  ?     Is  he  to  make  no  inquiries  as  to  their 
refliturion   or  condemnation?     It  is  his  duly  to  be 
urgent  "  in  feafon  and  out  of  feafon  ;*'  more  efpe- 
cially  is  it  expeSed  of  him  to  be  careful  in  his  attention 
to  the  law  proceedings,  to  watch  their  courfe,  and  to 
inform  himfelf  accurately  of  their  refult.     The  agent 
goes  on  to  fay,  that  "  no  copy  of  the  condemnation 
**  was  ever  fent  to  him  by  or  from  the  late  King's 
proftor,  or  information  of  fuch  condemnation,  to 
the  beji  $f  bis  recolkSlion  and  beliefs  as,  if  it  had, 
that  he  fhould  particularly  have  direfted  that  pro- 
*^  ceedings  were  duly  taken  againft  the  claimant  and 
*^  his  bail  to  procure  payment,  and  (hould  have  caufed 
*'  diftribuiion  thereof/'     Now  this,  it  muft  be  ob- 
ferved,  is  a  charge  brought  againft  a  deceafed  perfon, 
and  that  too  upon  a  mere  belief  and  vague  recolleftion 
of  a  very  remote  tranfaSion.     Neither  can  I  follow 
him  to  the  conclufion,  that  if  fuch  communication  had 
been  made  to  him,  he  fhould  have  ordered  the  money 
to  have  been  demanded,  and  diftribution  to  have  been 
made.    But  if  the  chs^rge  qf  negligence  againft;  thq 

latq 
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late  King's  proftor  were  true,  is  it  not  the  duty  of  the     y^^^  - 
agent  alfo  to  exercife  v^ilance  ?    If  the  King^s  proc^ 


tor  did  not  tranfmit  the  fentence,  it  was  the  agent's  Aug^/ii^th^ 
duty  to  require  it ;  for  a  fentence  there  mud  have  been^ 
and  he  was  bound  to  know  what  that  fentence  Iwasl 
But  he^  it  feems,  remained  in  utter  ignorance  till  the 
error  was  pointed  out  to  htm  by  Captain  CarnpMh 
I  do  not  by  any  means  intend  to  •  fay,  that  the  agepit 
has  been  aduated  by  any  corrupt  motives  (for  it  is 
quite  impoilible  to  attribute  to  him  any  corrupt  motive 
whatever,  the  money  being  entirely  out  of  his  poftef- 
fion,  and  remaining  in  the  regiftry  without  any  know-* 
ledge  on  his  part  that  any  fuch  money  exifted)  ^  but  it 
is  at  the  fame  time  equally  impoffible  to  acquit  him  of 
extreme  inattention  and  negligence :  and  if  the  Court 
had  the  power  of  laying  the  burthen  on  the  agent,  it 
would  in  this  cafe  have  done  it  without  diflfatisfaftion. 
Under  the  prefent  prize-aft,  I  think  the  Court  would 
have  the  power  to  compel  payment  by  the  agent ;  but 
on  reference  to  dates,  I  find  this  to  be  a  tranfaftion 
prior  to  that  aft.  The  Court  then,  unfortunately, 
has  not  the  power ;  and  if  the  agent  cannot  be  fixed, 
I  fear  the  liability  mull  reft  on  the  bail.  I  have 
looked  into  the  Chancery  cafes,  and  I  find,  as  far 
as  I  can  colleft  them,  that  a  furety  is  not  releafed 
from  his  engagement  by  mere  lapfe  of  time,  unlefs 
where  payment  was  to  have  been  made  within  a  li- 
mited period,  and  the  time  has  been  extended  by 
the  other  parties  without  his  confcnt  or  knowledge. 
In  the  cafe  of  Nijhet  and  Smithy  ulterior  time  was  aBro.c.c.;ro. 
given  againfl  the  exprefs  direftions  of  the  furety, 
and  Lord  Thurlow^  relying  upon  that  ground,  held 
him  to  be  difchargcd.  In  the  later  cafe  of  Rees  »vetey,54c. 
V.  Berrington,  the  obligee  in  a  bond  had,  without 

B4  any 
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any  communication  iirith  the  furety^  taken  notes  froni 
the  principal,  and  given  further  time ;  the  furety  was 
^"Sfi?^  there  alfo  held  to  be  difcharged,  upon  the  fame 
ground.  In  the  dill  later  cafe  of  Wright  y.  Simp/on^ 
the  Lord  Chancellor  intimated  very  ftrongly,  that 
mere  forbearance  in  enforcing  payment  on  a  bond 
would  be  infufficient  to  releafe  a  furety  from  his 
engagement ;  and  exprefsly  faid^  that  *^  as  to  the 
**  cafe  of  principal  and  furety^  in  general  cafes,  he 
never  underftood^  that  as  between  the  obligee  and 
the  furety  there  was  an  obligation  of  a£tive  diligence 
^  againft  the  principal ;  that  the  furety  is  a  guarantee, 
^/  and  it  is  his  bufinefs  to  fee  whether  the  prmcipal 
**  pays,  and  not  that  of  the  creditor/*  Such  is  the 
refult  of  all  the  cafes  which  I  have  been  able  to  find 
upon  the  fubjed,  fo  far  as  I  can  underftand  them ; 
and  as  I  have  no  power  of  throwing  the  refponfibility 
upon  the  agent,  I  am  under  the  painful  neceflity  of 
enforcing  payment  from  the  bail ;  but  I  (hall  order  the 
attachment  not  to  be  iflued  for  the  ^ce  of  one 
month. 
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LE  NIEMEN,  Dupotet.  FOnumy  uth, 

'  1811. 

nPHIS  wars  a  claim  of  joint-capture  on  behalf  of  Joim-ctptan, 

Francis  Louis  MaitJand  Efquire,  the  commander,  of  the  Emerau. 
and  the  ofEcers  and  crew  of  His  Majefty's  frigate  the  !wd^  wL^ 
Emerald^  to  (hare  in  the  proceeds  of  this  French  frigate  ^t'^^lj^f^ 
LeNiemeny  which  had  been  captured  on  the  6th'of  ^^•■«5*»'«f«*» 
Aprtl  1809,  after  a  very  levere  engagement,  by  His  tbuettocruiM 
Majefty's  frigates  the  Amitbjfi^  Sir  Michael  Seymour  3,;S*j^- 
commander,  and  the  Arethufa^  Robert  Mends  Efquirc  SSTlilfSd^ 
commander.     Before  the   capture  of  the  prize,   an  maketthett. 
agreement  had  been  entered  into  between  Sir  Michael  CLumofdM 
Seymour  of  the  Amethyft,  and  Captain  Maithnd  of  the  jeScd.    ^" 
EmeriUd,  and  the  refpedive  ofEcers  and  crews  of  thofe 
ihips,  to  fhare  jointly  in  all  prizes  that  might  be  cap- 
tured by  either  of  them ;  in  virtue  of  which  agreement, 
the  captain,  officers,  and  crew  of  the  Amethyft  would 
be  entitled  to  fhare  in  any  proportion  of  the  prize 
which  might  be  decreed  to  the  Emerald. 

• 
An  objedion  was  taken  by  counfel  to  the  adnuffion 
of  the  log-book  of  the  Amethyft  as  evidence  in  the 
caufe,  on  account  of  the  agreement  which  had  been 
entered  into  to  fhare  all  prizes  with  the  Emerald^  upon 
the  ground,  that  by  aflifling  to  eflablifh  the  claim  of 
the  Emerald  (he  was  in  fad  fupporting  her  own  interefl 
under  the  agreement. 

The  Court  held  the  log  of  the  Amethyft  to  be  inad- 
miffible  as  evidence,  fmce  it  went  to  give  a  common 
intereft  to  the  parties. 

It 
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le  Kiemen.       It  was  then  prayed,  that  the  conclufion  of  the  caufc 
"J^^    ^   might  be  refcinded,  for  the  purpofe  of  having  the  anfwer 
1811.     '  of  the  aQual  captor. 

Court. — I  fhall  permit  the  anfwer  of  Captain  Mends 
to  be  taken,  coniidering  it  as  a  fair  indulgence  to  the 
other  party,  ading  under  an  erroneous  impreffion  of 
the  admiflibility  of  the  log  at  the  time  of  waving  the 
anfwer :  but  I  fhall  not  go  further ;  I  (hall  not  ndmit 
freth  evidence  after  publication  in  the  caufe ;  much  lefs 
fhall  I  permit  frefli  pleading  to  be  given  in  at  this  late 
hour  of  the  day. 


ft»21. 


rebruary  i^b.       On  a  fubfcquent  day — Judgment. 

Sir  William  Scott. — ^This  is  a  cafe  arifing  on  a  claim 
of  joint-capture  of  a  French  frigate,  taken  on  the 
morning  of  the  6th  of  j^fril  1809,  by  the  Arethufa 
frigate,  after  a  very  fevcre  engagement  between  the 
prize  and  the  Ameih^.  Both  frigates  had  fuffered 
very  feverely  in  the  aftion,  and  were  lying  in  a  difabled 
flate  when  the  Arethufa  came  up.  What  would  have 
been  the  refult  if  the  Arethufa  had  not  made  her  ap- 
pearance at  £0  feafonable  a  conjundure  appears  quite 
uncertain :  it  is  impoiEble  to  conjecture  whether  the 
Amethyfl  could  ever  have  recovered  herfelf  fufficiently 
to  renew  the  fight,  and  fupport  the  gallant  intention 
of  her  commander*  The  Frenchmen  intimate  their 
belief  that  they  were  the  viQprious  party  j  it  remains, 
therefore,  a  matter  of  doubt  whether  this  capture 
could  have  been  confummated  if  it  had  not  been  for 
tbe  opportune  arrival  of  the  Arethufa.  The  brunt  of 
the  adion  was  indeed  borne  by  the  Amethyfl^  but  the 
furrender  was  Inade  to  the  Arethufa^  and  therefore  fte, 
in  point  of  form,  is  to  be  confidered  the  a6tual  taker. 

The 
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The  claim  of  joint-capture,  'which  is  ik>w  fet  up,  is  Lx  Nzimxv. 
made  by  the  Emeraldj  which  was  not  prefent  at  the  771  Til'" 
capture,  and  of  whofe  approximation  to  the  fcene  of  i8u. 
a^on  tht  ^rethufa  was  quite  ignorant,  and  from 
which,  therefore,  (he  could  have  derived  no  encou- 
ragement. The  French  commanding  officer  conceived 
the  Arethufa  to  have  been  the  fame  (hip  (the  Emerald) 
which  he  had  feen  the  day  before ;  and  this  miftake, 
though  a  circumltance  otherwife  unimportant,  tends 
to  (hew  tliat  no  intimidation  was  really  occa(ioned  to 
the  enemy  from  a  fuppofition  that  this  frigate  was  near 
at  hand,  and  that  the  intimidation  which  occalioned 
the  furrender  arofe  entirely  from  the  adual  and  vifible 
(Irength  of  the  Arethufa.  In  the  allegation  it  is  (latedj 
that  '^  on  the  fifth  day  of  April  the  Ameibjji  and 
"  Emerald  cruifed  in  coippany  in  the  bay  to  the  weft* 
"  ward  of  the  coaft  of  France.^*  But  this  can  be  con- 
fidered  as  little  more  than  an  accidental  junflion,  no 
particular  bond  of  aflfociation  being  impofed  upon  them 
by  public  authority.  It  has  indeed  been  thrown  into 
the  argument,  that  the  aflbciation  was  formed  between  • 
them  for  the  purpofe  of  looking  out  for  this  very 
frigate ;  but  that  is  a  idJQi  neither  pleaded  nor  fup- 
ported  in  proof;  it  is,  therefore,  a  circumftance  which 
has  no  bearing  on  the  cafe,  and  which  for  that  reafon 
I  difmifs  out  of  confideration.  The  allegation  goes  on 
to  flate,  that  '^  about  eleven  o'clock  the  faid  day,  the 
'^  Emerald  being  then  nine  or  ten  miles  north  by  eaft 
**  from  the  Ametbyft^  and  within  fignal  diftance  of 
"  her,  a  ftrange  fail  was  difcovered  from  the  Amethyjt 
<^  bearing  about  fouth-eaft  by  eaft,  and  flanding  to  the 
•^  weftward,  and  diflant  about  twelve  miles,  to  which 
^  (he  immediately  gave  chafe,  the  wind  then  blowing 
'^  Irem  eaft  by  north  9  fT,e(b  breeze,  and  the  Emerald 

'♦  having 
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Li  NiEMEN.    **  having  foon  afterwards  obferved  the  faid  ftrange 

'  ^    "  fail,  and  the  Ameihyjl  in  chafe  of  her,  made  all  fail 

1811.     *  **  towards  them;  that,  as  the  Ameihyjl  and  the  faid 

*'  ftrange  fail  approached  nearer  to  each  other,  the 

**  latter,  on  difceming  the  Ameihyjl  to  be  a  frigate, 

^^  hauled  to  the  northward  with  a  view  to  avoid  her ; 

but  almoft  immediately  perceiving  the  Emerald  to 

be  in  that  diredion,  and  knowing  her  alfo  to  be  a 

frigate,  fhe  changed  her  courfe  to  the  fouth-eaft, 

crowding  all  fail  to  endeavour  to  efcape,  and  was 

chafed  by  both  the  Ameihyjl  and  Emerald ;  and  the 

Ameihyjl  having  afcertained  that  the  veflel  they  fo 

chafed  was  a  frigate,'*  (they  do  not,  I  obferve,  take 

upon  themfelves  to  aver  whether  a  French  frigate  or 

a  BrWjh)  **  a  fignal  was  made  to  the  Emerald  to  that 

effeft ;    that  at    four  o'clock    the  Ameihyjl    had 

gained  on  the  chafe,  ihe   being  then  a-head  only 

**  about  eight  or  nine  miles,  and   the  Emerald  ftill 

"  within  nine  or  ten   miles  of  the  Ameihyjl^  and  at 

*^  fix  o'clock  the  Ameihyjl  ftill  ncared  the  chafe,  ftic 

being  then  only  diftant  about  feven  or  eight  miles 

fouth-eaft ;  and  the  Emerald  had  alfo  gained  upon 

the  chafe  confiderably,  fhe  being  then  only  about 

fix  miles  north-eaft  by  eaft  from  the  Ameihy/l :  but 

about  haltpaft  fevcn,  the  night  becoming  extremely 

dark  and  fqually,  the  faid  veflels  loft  fight  of  each 

other  J  that  after  the  faid  veflels  loft'  fight  of  each 

other,  owing  to  the  darknefs  of  the  night,  the  faid 

*^  Michael  Seymour ^  conceiving  that  the  faid  ftrange 

"  fail  would  continue  her  voyage  to  the  weftward, 

**  and  avoid  the  north-eaft  quarter,  in  which   the 

*'  Emerald  had  been  feen  in  chafe,  he'  changed  the 

courfe  of  the  Ameihyjl  more  to  the  fouthward,  in 

order  to  intercept  her ;  and  the  faid  Frederick  Louis 

«  Maiiland, 
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"  Maitland,  thd  commander  of  the  Emeraldj  elcpeft-  l«  Niemck 
ing  alfo  that  the  faid  ftrange  fail,  being  at  no  great  "7 

"  diftance  from  the  Spanijh  coaft,  would  endeavour  to        iSu. 
*'  efcape  by  refuming  her  original  courfe  to  the  weft- 
*^  ward,  ordered  the  courfe  of  the  Emerald  to  be 
^^  changed,  and  it  was  changed  accordingly  to  the 
"  fouth-weft,  in  order  to  intercept  her  if  (he  (bould 
*<  efcape  from  the  Ameihyft ;  that  about  half-pad  eight 
"  o'clock  the  Ameibyft  again  got  fight  of  the  faid 
^  flrange  fail  j:unning  to  the  weftward ;  and  the  faid 
"  ftrange  fail,  on  difcovering  the  Amethyft^  made  all 
^*  fail  to  efcape^  on  which  the  Ametkyji  made  the  pri- 
'^  vate  fignal  to  the  Emerald^  and  the  fame  not  being 
*^  immediately  replied  to,  a  rocket  was  let  oflF."    Now 
it  is  not  ftated  for  what  purpofe  thefe  fignals  were 
made ;  neither  does  it  appear  that  they  produced  any 
effeft,  or  that  in  confequence  of  them  the  courfe  of 
the  Emerald  was  at  all  changed.     As  far  as  I  can  ob« 
ferve,  eithei"  in  the  more  authentic  evidence  of  the  log, 
or  in  the  more  difputable  evidence  contained  in  the 
depofitions  of  thefe  Frenchmen^  no  efFeft  whatever 
was  produced  by  thefe  fignals.     But  the  fa6l  is,  ac- 
cording to  the  cafe  here  reprefented,  that  the  Emerald^ 
feeing  the  Ameibyft  in  chafe  of  a  ftrange  fail,  did 
dired  her  courfe  with  a  view  to  the  interception  of 
that  objed,  but  that  in  the  night  ftie  loft  fight  both  of 
the  Ametbyft  and  the  prize. 

The  evidence  in  the  caufe  is  of  two  defcriptions : 
firft,  the  log,  of  which  I  have  already  difpofed  j  the 
other  confifts  of  the  depofitions  of  perfons  on  board 
the  captured  veflfel.  Their  evidence  has  been  taken 
at  a  very  late  period,  and  I  do  think  that  it  is  evidently 
marked  with  a  ftrong  difpofition  to  fupport  the  in- 
tereft  of  that  party  by  whom  thewitnefles  are  ex- 

.  amined. 
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le  Kiemek.  amined.  I  do  not  fay  that  any  thing  has  been  impro* 
■■*'■"""■"■'**  pcrly  infufed  into  the  minds  of  the  witneffes  by  the 
1811.  *  parties  on  whofe  behalf  they  have  been  produced;  I 
rather  attribute  it  to  that  general  laxity  of  principle 
fo  obfervable  in  the  fentiments  of  perfons  educated  in 
France  in  modem  times,  and  which  renders  their  tef« 
tiniony,  as  I  have  frequent  occafion  to  remark,  very 
unfatisfeftory  in  point  of  credit,  I  muft  obferve  alfo, 
that  many  paifages  have  been  introduced  into  this  exa- 
mination which  are  perfect  y  extra-articulate,  and 
which  cannot  therefore  b^  regularly  received. 

The  legal  grounds  on  which  the  claim  to  fhare  has 
been  attempted  to  be  eftablifhed  are  two. — ^The  firfl 
is,  the  chafe  on  the  preceding  day,  the  animus  perfe- 
quendi  during  the  night,  and  no  derelidion  of  the 
cbafe^  but  a  mere  deviation  of  courfe  under  the  hope 
of  attaining  the  end  in  a  better  and  more  effe£tuat 
manner. — ^The  fecond  ground  ig,  that  the  Emerald 
diverted  the  courfe  of  the  prize,  and  by  fo  doing  put 
her  in  fuch  a  fituation  that  (he  fell  into  the  hands  of 
the  two  fhips  by  which  (he  was  captured. 

The  firft  queftion  is,  whether  this  plea,  if  fupported 
by  proof,  would  eftablifh  the  claim  of  the  Emerald 
to  (hare  even  with  the  Ameihyft  \  with  the  Areihvfa  (he 
has  no  privity  of  inter  eft,  and  the  aft  of  ihe  one  cart 
in  no  way  enure  to  the  benefit  of  the  other.  It  is 
only  derivatively  through  the  Ameihyft  that  fhe  can 
fiiftain  any  claim  as  againft  the  Arethufa^  and  this 
fpecies  of  claim  the  Court  would  not  be  much  dif- 
pofed  to  maintain,  where  there  was  fuch  an  entire 
abfence  of  adual  co-operation.  It  is  faid,  however, 
that  the  Emerald  muft  be  confidered  as  ading  in  con- 
jundioii  with  the  Ametbjft.  The  grounds  upon  which 
'  fbe  could  by  poifibllity  have  been  entitled  againft  the 
.     ,  Afnethy/l 
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Amethjfi  are,  that  fiie  had  joined  in  the  purfuit  of  the   lb  nibmen.' 

prize  the  day  bi&forqthe  capture,  and  had  not  difcon- '^""^ 

tinned  the  chafe.  It  is,  I  think,  to  be  coUeded  from  isTx!  ' 
the  evidence,  that  the  Emerald  bad  feen  the  prize  the 
day  before,  and  had  ufed  her  bed  dzertions  to  co-ope- 
rate, but  night  comes  oil,  and  fiieneceflarily  lofes  fight 
of  the  enemy.  It  does  not  appeat  that  there  was  any 
pardcular  concert  between  thefe  two  veiTels,  or  any 
authority  direding  a  coK>peration  between  thenu  The 
fignals  that  were  made  did  not  convey  any  inftruftions 
as  to  the  coorfes  proper  to  be  purfued ;  there  was  no 
common  co-operatio^  except  fuch  as  the  dilcredbn  of 
two  parties  a&ing  feparately  with,  a  common  ofajed  in 
view  might  produce.  I  do  not  mean  to  fay,  that  it  is 
aeceflary  thai  the  two  fhips  ihould  have  purfued  the 
enemy  in  jnrecifely  the  feme  line ;  it  certainly  is  not 
necefiary  to  conftitute  an  unity  of  chafe  that  veflels 
ihould  fail  in  the  fame  or  even  in  a  parallel  direction. 
If  one  veflel  fliould  fail  in  one  direction  and  the  other 
in  another,  with  the  purpofe  of  capturing,  that  differ- 
ence of  courfe  wofuld  not  necefiarily  defeat  unity  of 
purpofe  i  if  in  fight,  certainly  not.  I  accede  to  the 
obfervation  of  the  counfel  for  the  party  claiming  as 
joint-captor,  that  a  purfuit  in  parallel,  or  even  oppo* 
fite  lines,  would  not  of  neceility  deftroy  unity  of  ope« 
radon.  What  the  hOi  may  have  been  with  refped  to 
the  Amtibjfi  is  not  clearly  eftahliihed  \  it  is  not,  how- 
ever, inconfiftent,  as  far  as  I  can  judge,  with  any  thing 
ia  the  evidence,  that  fhe  might,  even  during  the  night, 
have  retained  fome  glimpfe  of  this  veffel>  which  had 
been  the  objed  of  their  common  purfuit.  The  Erne* 
raid  certainly  had  no  fight^  but  was  left  to  her  own 
Ijpeculation  as  to  what  courfe  the  enemy  would  take 
dnring  the  darknefi  of  the  night,  in  order  to  elude  her 
«  purfuers. 
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Lb  NiEMEN.  purfuers,  and  to  withdraw  herfelf  from  the  probability 
T~  77  of  falling  in  with  either  of  them.  Why  then,  what 
x8ix.  '  was  the  Emerald  doing  at  this  time?  I  think  crui/ing 
merely  in  fcarcb.  It  became  matter  of  mere  conjec- 
ture what  the  'courfe  of  the  enemy  might  be,  and  the 
Emerald^  it  turns  out,  was  unfortunate  in  her  conjec- 
tures. The  truth  is,  (he  never  came  up  to  the  place 
of  a£tion  or  near  to  it ;  fhe  merely  faw  the  lights  and 
a  rocket,  which  do  not  appear  in  the  flighteft  degree 
to  have  influenced  her  condud.  She  had  no  know- 
ledge of  the  engagement,  flie  neither  faw  the  flafhes 
nor  heard  the  report  of  the  guns ;  and  every  ftep  fhe 
took  was  carrying  her  away  from  the  objed:  of  her 
purfuit,  if  purfuit  it  can  be  called.  I  am  not  aware  of 
any  cafe  on  which  a  claim  of  joint-capture  has  been 
fupported  on  reafons  like  thefe.  Here  was,  it  is  true> 
an  animus  perfequendi^  but  here  was  likewife  an  erro« 
z\eous  courfe ;  and  in  confequence  of  that,  the  benefit, 
and  I  may  add  the  burthen  of  the  conteft,  has  been 
thrown  on  the  Ametbyft.  It  was  a  fpeculation^  I  will 
not  fay  unwifely  undertaken  by  the  Emerald^  but  which 
has  certainly  terminated  inaufpidoufly  for  her  imereft. 
The  cafe  of  continued  joint-chaling  is  not  made  out ; 
what ,  is  proved  is  an  office  of  a  Ihnilar  but  inferior 
kind,  it  is  going  infearcb^  and  not  in  purfuiu  I  know 
of  no  cafe  in  which  it  has  been  held,  that  a  fhip  be* 
ginning  a  chafe  and  then  difcontinuing  it  (for  it  is  a 
difcontinuance  to  change  a  courfe  upon  conjedure), 
is  entitled  to  (hare  as  a  joint-captor ;  and  it  certainly 
is  not,  at  this  time  of  day,  the  difpofition  of  the  Court 
to  extend  the  limits  of  joint-capture. 

With  refpeft  to  the  other  ground  on  which  the  claim 
is  attempted  to  be  eftablifhed,  that  the  Emerald  di- 
verted the  courfe  of  the  enemy,  and  threw  her  into 

•    the 


r 
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the  hands  of  the  Amethyfi. — ^I  am  not  aware  of  any   le  nibmx*. 

fuch   principle.      It  appears  to  me  to  be  perfeQily   " 

novel :    that   It   is  capable  of  being   abufed   to  a       \%iuV 
very  conflderable  extent,  the  cafes  which  have  been 
mentioned^   I  think,  deafly  prove.    Among  the  in- 
ftances  enumerated  by  the  coanfel  is  that  of  the  chafe 
of  the  French  fleet  by  Lord  Nelfon^  when  he  purfued 
it  to  the  fVeJi  Indies  ahd  back,  and  drove  it  into  the 
lap  of  Admiral  Calder.     Another  cafe  pointed  out^ 
is  that  of  the  four  French  fliips  flying  from  Tntfalgar^ 
and  afterwards  captured   by  Sir  Richard  Strachan. 
A  third  inftance,  was  that  of  an  enemy's  fhip  crippled, 
and  left  by  a  Britijh  frigate  with  which  fhe  had  an 
a6Uon,  in  a  difabled  ftate,  and  afterwards  taken  pof* 
feffion  of  by  a  fhip  accidentally  arriving  on  the  fpot. 
In  none  of  thefe  cafes  was  it  ever  pretended  that  any 
but   the  adual  captors  were  entitled   to   fhare.     It 
Would  indeed  be  a  monftrous  pofitioo,  that  every  fleet 
or  fhip  which,  either  by  accident  or  delign,  diverts 
the  courfe  of  an  enemy,  and  by  fo  doing  occafions  her 
capture  by  a  totally  diflind  force,  fhould  be  confidered 
a  joint  captor.    That  the  pofition  or  courfe  of  the 
Emerald  had  this  effeft  of  throwing  the  prize  into  the 
hands  of  the  Ameihyji ; '  that  it  had  it  exclufively ; 
that  fhe  was  the  fole  agent  in  the  buflnefs,  I  think 
by  no  means  clear.     No  direS  evidence  in  the  caufe 
eftablifhes  the  fa£l,  that  the  enemy  changed  his  direc^^ 
tion  in  confequence  of  any  dire£l  attitude  taken  by  the 
Emerald.    That  this  attitude  was  taken  with  any  in-< 
tendon  of  throwing  this  veflel  into  the  hands  of  the 
Ameihyji  J  is  not  pretended }  it  is  not  aflerted  to  have 
been  done  with  any  view  of  producing  that  eflFe£t> 
which  mere  accident  feems  to  have  produced.    It  may 
have  happened  that^  on  the  fight  of  other  veflels,  the 
VOL.  I.  c  enemy 
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Ls  NitHBK.  enemy  changed  her  courfe^  with  very  little  reference 
to  the  pofition  or  the  manceuvres  of  the  Emerald. 


til  I.  On  the  whole  of  the  cafe,  I  am  of  opinion,  that  the 

claim  is  not  fuftatnable  agsonft  the  Ametbjfi ;  that  if 
fuftained  it  would  produce  great  and  manifeft  injut 
tice  to  the  Aretbufa.  As  againft  the  Aretbu/a,  then^ 
I  have  no  heiitation  in  rejecting  the  claim*  If  there 
is  any  private  agreement  between  the  officers  and  crew 
of  the  Emerald  and  of  the  Ametbyft^  the  parties  wiU 
have  the  benefit  of  that  agreement. 


Mmcyyisth*  LA  BELLE  COQUETTE,  And&ieux. 

Judgment. 
joat<ifcare,     CIR  W.  ScoiU — This  quefUon  arifes  on  a  claim  of 
cfflHpiT^ia  joint-capcure  aflertcd  on  behalf  of  His  Majefty's 

the  karioiir  cf     ^^  Tcmuintj  which  was  lying  in  the  roads  of  Coninna 


*^P**^**?_^  at  the  time  when  the  captmre  of  this  Frencb  fchooner 

rf  »  J=rnK*  took  place,  and  had  difpatched  her  boats  in  purfuit  of 

Miedwtbe  the  prize.     It  appears  that  the  Tonnant^  with  many 

^^^^m^  other  of  His  Majefty*s  (hips,  were  lying  in  the  harbour. 


^^^^^f  under  the  command  of  Admiral  De  Ccurcy ;  and  al- 
^—  though  no  appearance  has  been  given  on  their  behalf. 


w  their  non-claim  will  not,  I  think,  exclude  the  Tonmmt^ 
"^TSp  even  if  the  drcumftances  on  which  ihe  founds  her 
^^^^  claim  belong  to  her  in  common  with  the  reft  of  the 
fquadron,  and  ftiU  lefs  if  they  are  peculiar  to  herfelf. 
At  the  &me  time  I  muil  &y,  that  it  tends  to  throw 
Some  degree  of  doubt  upon  the  cafe,  where  a  claim  fo 
founded  is  advanced  by  this  Ihip  alone ;  becaufe  every 
circumftance  conneded  with  it  mull,  in  all  probabiiity , 

9  have 


HiGrt  COURT  OF  ADMIRALTY.  19 

have  been  as  entirely  in  the  poffeflion  of  every  other     la  billi 

veflel  in  the  harbour  as  in  that  of  the  Tonnant.     The      Qg^ETTg. 

■I       'I  ^— — 

fe&,  that  notice  was  given  from  the  Spanijh  fignaUpoft  itbruary  lath, 
that  an  enemy  was  hovering  on  the  coaft,  would  natu^ 
rally  give  the  alarm  and  excite  general  attention  in  the 
fleet ;  and  when  I  find  no  other  (hip  coming  forward 
to  aflert  a  claim,  it  certainly  makes  the  demand  for 
evidence  of  fight  on  the  part  of  the  Tonnant  ftronger 
than  it  would  otherwife  be.     I  muft  obferve  alfo,  that 
the  orders  of  the  admiral  to  Lieutenant  Dicken/oHy  of 
the  Nonpareil  fchooner,  rather  feem  to  difclaim  the 
fad  of  fight  by  the  Tonnant.  **  Put  yourfelf  under  the 
"  command  of  Lieutenant  Griffith  Alkn^  who  is  de- 
'^  tached  with  the  boats  of  His  Majcfty's  (hip  Tonnant 
**  in  fearch  of  a  French  fchooner,  which  is  denoted  by 
**  the  JignaUpoJi  to  be  hovering  on  this  coaft.*'     It 
is  hardly  po(fible,  I  think^  that  the  orders  of  Admiral 
De  Courcy  would  have  been  conveyed  in  thefe  terms, 
if  the  enemy  had  been  feen  by  the  men  on  board  the 
Tonnant :  and  when  I  find  the  admiral,  who  muft  in 
every  point  of  view  be  confidcred  as  perfeftly  difin- 
terefted,  exprefling  himfelf  in  this  manner,  and  no 
other  (hip   coming  forward  to  aflert  a  claim,   the 
(bongeft  po(fible  evidence  is  required  to  demonftrate 
the  fad  that  the  Tonnant  was  in  fight.     I  cannot  take 
the  evidence  of  mere  releafing  witnefles  as  eftablifliing 
the  fad  of  fight  in  oppofition  to  the  abfence  of  all 
claims  from  any  other  (hips  belonging  to  the  fqua* 
dron,  and  in  oppofition  alfo  to  the  manifeft  tenor  of 
the  defcnption  given  by  the  admiral  himfelf.     It  is 
laid,  that  releafing  witnefles  may  be  heard  to  particular 
fads,  though  they  cannot  be  admitted  to  prove  the 
whole  cafe;   but  furelynot  to  the  fundamental  fad 
which  would  alone  be  fuffident  to  prove  the  whole 

ca  caff. 
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La  Billb     cafe.    Suppofingj  however,  the  hOt  of  fight  to  have 
ottc/iTTg,    j^^^  proved,  I  am  by  no  means  clear  that,  under  the 

Fetruary  i2th,«  peculiar  circumftances  of  the  prefent  cafe,  the  (hips 
'•"•  being  all  moored,  and  therefore  incapable  of  proceed- 
ing in  immediate  purfuit,  that  the  fleet  vsrould  be  en- 
titled to  fhare.  The  prefent  cafe  differs  very  mate- 
rially from  that  of  a  moving  fquadron,  fending  forth 
fuch  a  portion  of  its  f^rce  as  is  thought  fufficient  for 
the  object  it  may  have  in  view. 

There  being  a  failure  in  the  proof  that  the  prize 
was  feen  from  on  board  the  Tonnantj  her  claim  mu(t 
neceffarily  depend  upon  the  faft  of  the  capture  having 
been  a£lually  made  by  her  boats.     The  firft  thing  to 
be  done  then  is,  to  eftablifh  the  interefl:  of  the  boats. 
Con{tru£Uve  afTiflance  by  boats  cannot  entitle  the  fhips 
to  which  they  belong  to  fhare  in  the  prize,  though 
afhial  captiire  by  the  boats  woiild  be  fufHcient  for 
that  purpofe,  for  they  are  a  part  of  the  force  of  the 
fliip.     But  in  cafes  of  mere  conflru£tive  afliftance,  the 
right  of  participation  muft  be  in  proportion  to  the 
quantum  of  intimidation  caufed,  and  cannot  go  beyond 
the  force  adually  feen  by  the  enemy.     How  far  the 
feamen  compofing  the  crews  of  thefe  boats  were  pro- 
vided with  the  means  of  fubduing  a  veflTcl  of  this  force^ 
does  not  appear ;  we  all  know  the  adive  valour  of 
that  dafs  of  men  in  finding  expedients  under  all  pofl 
(ible  circumftances,  and  I  prefume  that  they  had  arms 
of  fome  defcription  or  other  with  them.     But  how 
ftand  the  fads  of  the  cafe,  as  difclofed  by  the  evidence  ? 
Four  boats  belonging  to  the  TonmoU  are  difpatched  in 
Search  of  the  enemy ;   they  arc  fupponed  by  two 
fchooners,  one  of  which  formed  a  part  of  the  originnl 
fquadron,  and  the  other,  though  it  happened  by  acci* 

fknt  only  to  be  on  tht  fpoc,  yet^  by  the  practice  of  the 

naw. 
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navy,  became  fubjed  for  the  time  to  the  orders  of  the     la  Bbllb 

admiral.  The  boats,  however,  were  under  the  neceflity      qq^^'tti, 

of  returning  many  hours  before  the  capture  took  jFebmafy  wth, 

place^  being  unable  to  proceed  on  account  of  the        *^"' 

wind  and  weather ; — not  as  happened  in  the  cafe  the 

other  day  before  the  Court  of  Appeal,  where  one  vef- 

fel  quitted  merely  becaufe  ihe  faw  the  other  was  of 

fafficient  force  to  enfure  the  capture  without  aflift- 

ance.    It  is  clear,  therefore,  that  they  are  in  no  way 

to  be  conlidered  as  afhial  captors ;  they  can  convey 

no  interefl  to  their  fhip ;  and  they  are  themfelves  not 

entitled  upon  the  ground  of  conilru£tive  affiftance, 

fince  they  had  relinquiflied  the  chafe,  and  returned  to 

the  harbour  before  the  capture  took  place.    The  cafe 

then  is  reduced  to  this,  that  one  of  thefe  boats  put 

fome  of  her  men  on  board  the  adual  captor,  and  as 

part  of  the  crew  pro  tempore  of  that  fhip,  they  are  en« 

titled  to  (hare,  but  not  as  part  of  the  crew  of  the 

Tonnant.    The  claim  of  thefe  men  is  admitted  ;  but  I 

have  no  hefitation  in  deciding,  that  thofe  who  re* 

inained  in  the  boats  of  the  Tonnant  are  not  entitled  to 

to  (hare,  and  a  fortioriy  that  the  ^onnani  herfelf  can 

)save  no  interefl  in  this  capture. 


C3 
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iwrw^  14th,  SEE  REUTER,  Lanoi. 


181T. 


'"'^J^ojB^^  'T^HIS  was  a  proceeding  inftitutcd  on  the  behalf  of  a 
to  imerfere  in  t  -*•  majority  of  thc  owncFS  of  this  veffel,  for  the  pur- 
feffi^  ber^  pofe  of  difpofleffing  the  mafter,  who  was  alfo  a  part- 
^^^^  owner.  It  was  the  cafe  of  a  Rojlock  fhip,  which  had 
^^^^•^  been  arretted  by  the  authority  of  this  Court,  at  thc 
jraprtfenutive  <£  inftance  of  Mr.  Henry  Martens^  the  attorney  and 
— H^^T^^  agent  of  feveral  perfons  refident  at  Ro/lock,  aflerting 
^^^^M^  themfelves  to  be  die  proprietors  of  fourteen  fixteenth 
— Veffel  djwijd  (hares  of  this  veflel«  The  matter  appeared,  but  under 
upoBbtfltoan.  protett  dcuybg  the  jurifdidtion  of  the  Court,  and 
to^^"***"  aflerting  himfelf  to  be  the  owner  of  five  fixteenths  of 

the  veflel,  inttead  of  two  fixteenths,  as  alledged  by 

the  principal  owners. 

On  behalf  of  the  matter  and  part-owner,  Jeimer 
contended,  that  the  warrant  of  arreft  ought  to  be 
fuperfeded,  becaufe  the  Court  had  no  authority  to 
decide  on  the  law  of  the  country  to  which  this  yeflel 
belonged  \  that  the  prefent  cafe  did  not  depend  upon 
a  quettion  of  the  law  of  nations,  but  upon  the  muni- 
cipal law  of  the  city  of  Rofiock ;  that  in  the  cafe  of  the 
•Rtpwftis,  ^Hamburg  fhip  the  Johan  and  Siegmtmd^  the  Court  had 
refufed  to  proceed  to  difpoflefs  the  matter  on  the  appli* 
cation  of  the  o^ivners  of  fifteen  fixteenth  fliares  }  that  it 
was  not  competent  to  the  Court  to  entertain  a  caufe  of 
poflciljon  between  foreigners  without  the  confent  of  the 
parties,  or  of  the  accredited  m'mitter  of  the  country 
in  which  the  parties  were  rcfident« 

On 
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On  the  part  of  the  principal  owners  Swabey  argued.         The 

that  the  Court  was  bound  to  interfere  to  prevent  a  ^"^  R'^tbi, 

£ulure  of  juftice ;  that  the  fentence  of  the  Court  of  jrefrruw^  14th 
Admiralty  at  Roftockj  which  was  now  produced,  was        '''*' 
equivalent  to  the  confent  given  by  the  representative 
of  a  foreign  ftate. 

Judgment. 
Sir  W.  Scott. — In  cafes  of  fliips  belonging  to  Britijh 
fubjeds,  the  Court  has  no  heiitation  in  ordering  pof- 
feffion  to  be  delivered  up,  on  the  application  of  a  ma« 
jority  of  the  owners,  without  entering  very  minutely 
into  the  caufes  of  diflfatisfadion  exifting  between  them 
and  the  maften  If  there  be  any  cafe  where  Britijh  in- 
terefts  are  not  concerned,  that  would  juflify  the  in- 
terference of  the  Court.  It  is  a  cafe  fimilar  to  the  pre- 
£ent,  where  the  mailer  refiiies  to  return  to  the  ports  of 
that  country  to  which  all  the  parties  belong,  and  where 
the  quefUon  between  them  might  with  the  greateft  pro- 
priety be  decided.  I  think  it  is  a  very  powerful  in« 
gredient  in  this  cafe,  that  the  mafter  has  detained  this 
fhip  five  years  together  in  foreign  ports,  and  ^1  re- 
fiifes  to  return  to  Roftock  to  abide  the  decifions  of  the 
Court  there,  though  called  upon  by  a  large  majority 
of  the  owners  fo  to  do.  At  the  fame  time,  it  is  with 
the  greateft  reludance  that  this  Court  takes  up  quef- 
tions  of  this  kind  where  foreigners  are  alone  con- 
cerned. Thefe  are  queftions  which  do  not  properly 
belong  to  the  jus  gentium^  but  depend  on  the  muni- 
cipal regulations  of  different  countries,  with  which 
this  Court  can  be  but  very  imperfedly  acquainted. 
The  Court,  therefore,  is  very  xmwilling  to  enter  upon 
fuch  queftions  ;  and  has  never,  I  believe,  entertained 
fuits  of  this  kind,  unlefs  the  cafes  have  been  referred  to 

c  4  its 
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luT         ^^*  dedfiori  by  the  confent  of  parties,  or  by  the  inteN 

^ vention  of  the  reprefentative  of  the  foreign  ftate  da- 

fekruaryi4xh,    volving  the  jurifdlftion  of  his  own  country  on  thi« 

Court.  The  queillon  is,  whether  the  authority  which 
is  here  produced  can  be  confidered  as  equivalent  to  the 
confent  of  an  accredited  agent.  Here  is  a  judicial 
order  or  decree  by  the  burgomafter?  ana  counftllors 
of  the  city  of  Rojlock  in  fenate  alTLm»bled,  and  in 
whom  the  Admiralty  jurifdiflion  of  that  city  is  faid  to 
be  veiled,  direfting  the  mader  to  deliver  up  the  poflfef- 
{ion  of  the  (hip  to  Mr,  Martens.  This  document, 
officially  fubfcribed  by  the  prothonotary  of  Rojiock^  is 
^en  under  the  feal  of  that  city,  and  its  authenticity  is 
not  denied  on  the  part  of  the  maftcr.  I  am  of  opinioi^ 
ihat  this  inftrument  arms  this  Court  with  fufficient 
authority.  Here  is  an  order  of  the  Court  at  Rojlock^ 
that  this  (hip  ihall  be  given  up  to  the  reprefentative 
•0f  the  owners  ;  this  is  a  poiidve  declaration  of  the  law 
by  the  proper  tribunal,  and  I  think  that  I  am  bound 
to  fupport  the  fentence  mufwe  vicijiiudinis  obteatu. 
I  (hall  decree  this  vefiel  to  be  given  up  on  bail  tQ 
gftftrer  ^he  mafter -s  interefts. 
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POMONA,    M^NaUGHT.  i%*ncaiy  14th, 

18IX. 

Judgment. 
iClR  W.  5^0//.— -This  is  an  application  to  the  Court,  to  Proceeds  or 

enforce  a  monition  againft  certain  perfons  who  j^Jj^cTihiL- 
bave  had  the  proceeds  of  prize  in  their  hands,  know-  «verthey<anb«. 
mg  theoi  to  be  iuci\.     It  is  a  principle  recognized  in  uod  enforced 
thefe  as  well  as  the  common  law  courts,  that  the  pro-  th^we^at^ 
cecds  of  prize  may  be  followed  wherever  they  can  be  STJi^effiOT^*" 
traced.     The  aft  of  parliament  does  not  introduce  a  i"^  8«»«fc 
new  principle  in  its  provifion  for  this  purpofe,  but  ^^   '*  ^''^** 
merely  gives  to  this  Court  a  ftronger  arm  in  fupport- 
tng  the  rights  of  Captors ;  and  it  will  not  be  the  difpo- 
(Ition  of  the  Court  to  abridge  its  powers  where  they 
are  neceflary  to  proteft  thofe  rights.     The  goods,  out 
pf  which  the  proceeds  now  fought  to  be  recovered 
arife,  were  put  on  board  this  fhip  at  Port-au-PrincCj 
in  St.DcmingOj  and  were  captured  and  carried  into 
the  ifland  of  JamaUa^     A  claim  was  given  for  them 
by  the  mafter,  as  the  property  of  Meffrs.  Geddes  and 
Company,  oi  London j  merchants ;  and  the  goods  were 
delivered  up  upon  bail  being  given  by  Mr.  Smithy  of 
Kingston^  in  Jamaica^  to  anfwer  adjudication.     The 
good^  were  afterwards  condemned  as  prize  to  the  cap- 
tors by  the  Vice-admiralty  Court  in  that  ifland,  from 
which  fentence  of  condemnation  an  appeal  was  af- 
ferted;   but  not  having  been  profecuted  within  the 
idme  limited  by  law,  it  was  pronounced  to  have  been 
defert^d  by  the  Lords  Commiilioners  of  Appeal.     I 
am,  therefore,  now  to  confider  thefe  goods  as  un« 
^^bted  pri^^^  determined  to  be  fuch  by  a  competent 

tribunal^ 
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^*j,^       tribunal.     Whether  Mr.  Hunter  or  any  one  elfc  Tiad 
any  thing  to  do  with  thefe  goods  originally,  is  quite 


jfebruafy  14th,   out  of  the  vicw  of  this  CouFt  \  it  can  look  no  further 

back  than  to  the  period  of  their  condemnation.  It 
appears  that  the  goods  were  condemned  by  the  Vice- 
admiralty  Court  ^t  Jamaica,  and  delivered  to  Smithy 
as  agent  of  the  claimants ;  they  come  into  his  hands 
as  prize-goods,  and  the  claufe  of  the  ad  of  parlia* 
ment  was  meant  to  include  every  perfon  receiving 
goods  in  that  charafter.  Where  goods  have  been 
fairly  purchafed  in  market  overt,  under  a  total  igno- 
rance of  their  previous  hiftory,  the  captor  might  find 
fome  difficulty  in  enforcing  a  procefs  againft  the  pur- 
chafer  ;  but  here  Mr.  Smith  was  aware  of  the  fad ; 
he  takes  the  goods  with  this  refponfibility^  and  he  is, 
therefore,  diredly  amenable  to  the  Court.  New  bills 
of  lading  were  made  out  at  Jamaica  to  the  order  of 
Smith :  he  is  clearly  fixed  with  the  poffefiion  of  the 
proceeds,  and  he  afligns  them  over  by  his  agents  to 
Hunter  and  Company,  by  the  fame  title  by  which  he 
had  himfelf  holden  them.  They  have  the  bills  of 
lading,  and  take  poffeffion  of  the  property  with  a  per- 
fed  knowledge  of  the  hiftory  attending  it.  Every 
particle  of  the  evidence  in  the  caufe  tends  to  fix  them 
with  the  knowledge  of  their  being  prize-goods.  They 
go  further,  and  fpecially  charge  themfelves  with  re- 
fponfibility  to  the  captors  by  giving  a  bond  of  indem- 
nity to  Smith.  It  wa3  not  indeed  in  their  power  to 
difcharge  Mr.  Smith,  but  they  could  and  did  make 
themfelves  peculiarly  anfwerable«  A  great  deal  has 
been  faid  as  to  the  want  of  equity  in  proceeding  againft 
thefe  parties  and  not  againft  Mr.  Smith  only.  But 
when  equity  is  fpoken  of,  I  would  alk,  by  what  kind 
pf  equity  do  thefe  perfons  bind  themfelves  down  to 

refponfibility 
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refponfibility  and  obtain  poffeffion  of  the  goods,  and        '^^^ 
when  that  pofleilion  has  turned  out  not  beneficial,  « 


then  endeavour  to  throw  the  onus  upon  the  other  -F«6ri«»y  utk, 
party  ?  That  they  had  the  pofleffion  of  thefe  goods,  is 
perfe£Uy  clear ;  whether  they  transferred  them  again 
to  fuit  any  purpofes  of  their  own,  is  perfedly  imma- 
terial. It  will  not  avail  them  to  fay,  that  they  have 
not  now  pofleilion  of  the  proceeds ;  all  the  poflef&on 
that  has  been  had  of  the  goods  fmce,  has  fpnmg  and 
arifen  from  their  poflef&on ;  the  poflefCon  of  other 
parties  is  their  poflefCon  as  derived  from  them.  Whe- 
ther the  parties  to  whom  they  transferred  the  goods 
received  them  with  a  knowledge  of  the  fa£l  that  they 
were  prize  proceeds,  does  not  appear ;  if  they  received 
them  without  fuch  knowledge,  then,  undoubtedly,  the 
captors  have  done  right  in  paffing  them  by,  and  in  pro- 
ceeding as  they  have  done  againft  Meflrs.  Hunter  and 
Company.  The  captors  have  made  their  eledion,  and 
they  had  a  perfed  right  fo  to  do.  Upon  every  principle, 
I  think  the  parties  who  have  been  proceeded  againft 
are  refponfible  for  the  amoimt  of  the  proceeds  ;  and 
I  fhall  therefore  decree  the  monition  as  prayed  againft 
Mr.  Smithy  and  aUb  againft  Meflrs*  Hunter^  Rayme^  and 
Company. 
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jifcrrsjoih.  BUENOS  AYRES.  - 

itll. 

Judgment. 
joiot-captun—  CIR  WiJUam  Scott. — This  is  a  proceeding  originating 
Kaif  ofH.M.s.  in  the  capture  of  the  Spamjb  fettlement  of  Buenos 
i^Jdl^  wA  ^jres.  A  claim  is  fet  up  by  Captain  Honejman^  and 
•'^^^^^j^  the  other  oflScers  and  crew  of  His  Majefty's  (hip  the 
■Mooobdhre  hida^  to  fharc  as  joint-captors  in  the  proceeds  of  the 
Bo^^TAjm  property  captured  at  that  fettlement.  The  matter 
^^^^^a^L  comes  before  this  Court  on  reference  from  a  commit- 


•  iMfoR  t^  ^^  ^^  ^^  Majefty's  Council,  who,  upon  application 
armttDett  n-  being  made  to  them  by  Captain  Honeyman,  fignified 
taxmni  ^  di^s  their  Opinion,  that  it  was  a  queftion  proper  to  be  fub- 
"S^t^S^  ™tt«*  ^o  *«  Court  of  Admiralty ;  and,  as  His  Ma- 
nt--<ioc  «■-    jefty 's  proSor  has  confented  to  appear,  I  fee  no  reafon 


why  I  ihould  decline  to  entertain  the  caufe. 

Two  or  three  pbints,  not  very  material  to  the  merits 
of  the  queftion,  have  found  their  way  into  the  cafe : 
one  of  thefe  is  the  queftion  of  jurifdidion,  which  has 
abeady  been  difpofed  of.  It  has  been  ufual  of  late  to 
introduce  a  clauFe  in  the  grant,  appointing  certain 
officers  of  elevated  rank,  who  have  themfelves  been 
concerned  in  the  capture,  to  act  as  truftees  for  the  divi- 
fion  of  the  property  which  may  be  captured,  and  as 
arbitrators  of  any  difputed  claims  that  may  arife ;  and 
their  deciAon  is  conCdered  as  binding  and  final,  unlefs 
it  (hould  be  reverfed  by  an  order  from  the  King.  It 
is  not  for  roe  to  fay  how  far  this  is  a  convenient  mode 
of  proceeding ;  it  feems  at  leaft  liable  to  fufpicions  of 
error,  and  even  perhaps  of  fome  partiality.  It  muft  be 
intended  that  the  decifions  fhould  be  made  in  conformity 
p  known  and  fixed  principles  of  law  j  and  thefe  prin^ 

ciplei 
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dplesof  law  are  contained  in  the  decifions  of  this  Court  BviKotAr&m 
and  the  Court  of  Appeal,  with  which  it  is  almoft  impof-    ^  ^ 
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fible  that  the  truitees  mould  be  perlonally  and  accurately        1 8z  i. 
acquainted.     In  what  way  thefe  principles  of  law  are 
to  trarel  to  the  minds  of  thefe  gentlemen^  unaffifted 
with  legal  advice,  or  how  they  are  to  (leer  their  way 
through  the  difficulties  which  may  occur,  it  is  not  eafy 
to  fay.     Their  determinations  muft,  of  neceffity,  fome- 
dmes  occafion  diflatisfaftion  to  the  parties  interefled, 
to  whom  no  right  of  appeal  is  given.     His  Majefty  has 
indeed  preferved  the  right  of  control ;  and  may,  if  he 
pleafes,  ex  mero  motUj  or  upon  perition  from  any  of  the 
individuals  interefted,  take  the  matter  into  his  con« 
fideration,  but  he  is  not  bound  fo  to  do.     He  may  be 
difinclined  to  vary  the  decifions  made  by  the  officers, 
from  unwillingnefs  to  dillurb  the  harmony  which  ought 
to  fubAft  in  the  fervice.     On  thefe  grounds,  it  may 
poflibly  be  matter  of  doubt  whether  fuch  a  courfe  of 
reference  is  that  which  is  likely  to  be  generally  fatis- 
faftory.     In  the  prefent  ^afe  three  truftees  were  ap- 
point^ by  a  majority  of  whom  all  cafes  in  which  any 
doubt  might  arife  were  to  be  decided :  now  it  fo  hap- 
pened, (and  it  will  not  unfrequently  happen  where 
referees  of  this  defcription  are  appoinied,)  that  two  out 
of  the  number  were  abfent  on  the  public  fervice  at 
the  time  their  affiflance  was  required ;  it  was  impoffible, 
therefore,  or  at  leaft  highly  inconvenient,  to  convene 
them  for  the  purpofe  of  deciding  on  Captain  Honeymans 
claim.     What  was  to  be  done  in  this  emergency? 
Applicaticm  was  made,  and  in  my  opinion  very  pro« 
perly  made,  to  the  Crown,  by  a  memorial,  which  was 
referred  to  the  Privy  Council,  and  by  that  body  to  the 
Court  of  Admiralty.     I  fee  no  reafon  why  this  Court 
ihould  rejed  this  devolution  of  authority :  very  great 

inconvenience 
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BucNotAtRBs.  inconvenience  would  refult  from  fuch  a  refiifal  on  the 
— — ~— ~  part  of  the  Court,  and  I  know  of  do  inconvenience 
""Tsif.  *  that  can  arife  from  the  difcuifion  of  the  queftion  in  this 
place.  If  the  Conrt  (hould  now  refiife  to  decide  the 
cafe.  Captain  Honeyman  muft  either  lofe  altogether  the 
benefit  of  a  decifion  upon  his  claim,  or  he  muft  com- 
mence other  proceedings  de  novo  at  fome  future  time, 
and  at  a  renewed  expenfe.  Upon  every  ground,  there- 
fore, of  delegated  authority,  tod  of  abftrad  propriety, 
I  think  I  am  bound  to  entertain  the  queftion. 

There  is  alfo  another  circumftance  which  I  muft 
notice,  fince  it  has  been  contended  to  be  prejudicial  to 
the  claim  of  Captain  Honeyman ;  viz.  that  his  name  is 
omitted  in  the  grant.  But  I  am  of  opinion  that  this 
omif&on  is  not  material.  It  is  a  grant  horn  the  Crown, 
not  through  the  Privy  Council,  but  through  the  Secre- 
tary of  State ;  and  he  of  courfe  does  not  examine  very 
minutely  into  the  merits  of  the  perfons  claiming.  It 
is  not  ufual  to  mention  any  names  whaiever  in  the 
grant,  and  it  has  only  been  done  in  the  prefent  cafe, 
becaufe  it  was  apprehended  that  Sir  Home  Popbam 
might  lofe  his  right  to  fhare  as  captain  of  a  (hip  unlefs 
fpecifically  named,  in  confequence  of  his  abfence  from 
his  fliip  and  his  aflumption  of  higher  rank.  The  name 
of  Captain  Honeyman  is  certainly  not  introduced ;  but 
if  he  was  employed  in  the  expedidon,  his  intereft  was 
vefted  before  by  the  prize-ad,  and  the  mere  omiffioii 
of  his  name  would  not  afied  his  claim.r  The  Council 
does  not  take  upon  itfelf  to  determine  fads  of  that 
nature ;  and  the  Royal  Grantor  having  declared  by  a 
reference  to  the  decifion  of  this  Coun,  that  the  form 
of  the  thing  ihould  not  withftand  the  fubftantial  juftice 
of  the  cafe,  I  do  not  confider  this  circumftance  as 
militating  againft  the  claim  of  Captain  Honeyman. 

There 
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There  are  fome  circumftances  ftated  on  behalf  of  buenosAtrm. 
Captain  Honeymany  which  I  may  alfo  throw  out  as    ^^^^^^^  ^ 
immaterial.  Of  this  kind  are  the  enquiries  made  by  the        1811. 
clerk  of  the  Council,  whether  Captain  Honeyman  had 
any  obje£Uon  to  the  claims  of  certain  other  individuals, 
thereby  admitting  that  Captain  Honeyman  was  a  perfon 
having  himfelf  an  undoubted  right.     But  the  aft*  of 
the  clerk  of  the  Council  can  never  be  confidered  as  an 
admiflion  on  the  part  of  the  Council  or  of  the  parties 
interefted ;  this  cannot  give  Captain  Honeyman  a  title, 
nor  veft  in  him  any  rights  to  which  he  would  not  other- 
wife  be  entitled.    I  may  alfo  leave  out  of  my  coniidera- 
tion  the  (latement,  of  his  having  releafed  feveral  veflels 
upon  the  coafl:,  which  might  have  turned  out  valuable 
prizes  to  himfelf.     He  was  employed  in  a  public  fer* 
vice  of  a  fecret  nature ;  and  the  detention  of  thefe  fhips 
which  he  had  feized  would  have  been  mconfiftent  with 
the  execution  of  the  duty  impofed  upon  him.     His 
conduft  in  thus  forbearing,  upon  public  grounds,  to 
purfue  his  private  intereft,  was  certainly  very  proper 
and  commendable ;  but  it  has  very  little  bearing  on 
the  prefent  queftion  \  it  does  not  make  him  a  party  in 
the  expedition. 

Putting  afide  thefe  preliminary  remarks,  I  now  come 
to  the  fubftance  of  the  cafe.  Before  the  driginal  expe- 
dition to  the  Cape  of  Good  Hope  failed  from  the  ports  of 
this  country.  Sir  Home  Popham  had  received  diretflions 
from  the  Admiralty,  to  fend  a  frigate  to  cruife  on  the 
eaftem  coaft  of  South  jimerica,  between  Rio  de  Janeir$ 
and  Rio  de  la  Plata,  for  the  purpofe  of  procuring  in* 
telligence  of  the  enemy's  motions.  As  foon  as  the 
obje6l  of  the  expedition  was  accomplifhed,  by  the  cap- 
ture  of  that  fettlement,  he,  in  purfuance  of  the  orders 
thus  previouily  conununicated  to  him,  difpatched  the 

Leda^ 


gj  CASES  DETERMINED  IN  THt 

BuciroiATRu.  Ledaf   under  the  command  of  Captain  H&neyfnant 
-  —   Conneding  thefe  circumftances  together,  it  clnnot  be 

iiii.  denied  that  Captain  Honeyman  was  fent  under  orders 
originating  with  the  Admiralty  itfelf ;  and  alfo  that  he 
was  difpatched  with  a  view  to  the  expedition,  though 
there  was  no  ^xed  determination  to  make  an  attack 
upon  this  Spanijh  fettlement.  The  original  orders  oi 
April  manifeflly  (how,  that  operations  againft  Buenos 
Ayres  were  entirely  in  fpeculationy  and  not  finally  decided 
upon ;  for  what  are  the  terms  of  the  orders  ?— 
*^  Whereas  there  are  feveral  propofitions  in  agitation 
**  with  refpcft  to  our  operations  ^or  in  ^}^tRio  de  la 
*^  Plata^  on  the  eaft  coaft  of  South  Americay  all  entirely 
*'  dependant  on  the  intelligence  we  have  received, 
^^  the  intelligence  we  may  receive,  and  the  known 
•*  views  of  His  Majefty's  government  towards  that 
*•  country^  you  will  therefore  proceed  there  in  His 
•*  Maje(l)'s  Ihip  under  your  command.**  Information 
is  declared  to  be  wanted  with  regard  to  the  ftate  of 
MdUonadOy  Monte  Videoy  and  Buenos  Ayresy  in  order 
that  it  might  be  decided  whether  a  predatory  excurfion 
only,  or  an  attack  having  in  view  a  permanent  pof- 
fetfion  of  the  country,  (hould  take  place.  Neithef 
the  locality  nor  the  charader  of  the  expedition  at  that 
lime  ^Ans  determined ;  and  it  appears  moft  evident, 
from  the  affidant  of  Sir  David  Bairdy  that  it  was  not 
till  after  the  Leda  had  failed  that  his  confent  as  militarf 
commander  was  given,  or  that  the  expedidon  was 
finally  refolved  upon.  Such  evidence  fixes  thefe  faS$ 
beyond  coniroveify;  and  therefore  the  Leda  could 
not  be  confidered  at  the  time  of  filing  as  an  agent  in 
dat  fjpecbl  expedition.  The  original  orders,  it  ap» 
peurs»  were  communicated  to  the  Leda  on  die  3d  of 
Jfyriii  and  flic  failed  firom  the  Cape  o&  the  foUoving 

4  ^7 
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day.  Sublequeiit  orders  were  fent  out  by  the  Encounter  Buknos  atru, 

Kun-brie  on  the  2 1 ft  of  April ;  but  thefe  orders,  it  ^^ 

appears,  were  never  received  ;  tor  Captain  Honeyman,        iln. 

though  he  aflerts  the  receipt  of  the  firft  orders,  does 

not  Venttirfe  to' fay  that  he  received  the  fubfequent  ones ; 

and,  therefore,  whatever  might  have  been  the  purport 

of  thofe  orders^    or  in  what  way  foever  they  might' 

have  been  pointed  to  this  expedition,  they  are  quite 

foreign  to  the  merits  of  this  cafe,  being  orders  which 

he  never  received,  and  therefore  never  afted  under. 

On  the  15th  of  May  the  Leda  arrived  oflf  the  Rio  de 

la  Platay  and  continued  cruizing  on  the  coaft  of  South 

America  till  the  30th  of  that  month,  when  (be  went 

10  S/,  Catherine's  in  order  to  obtain  water  and  pro* 

vifions.     At  5/,  Catherine  s 'ttit  was  detained,  owing 

to  the  perverfenefs  of  the*  Portugueze  governor,  or 

fbme  odier  caufe,  till  the  30th  of  June^  and  did  not 

arrive  again  at  the  Rio  de  la  Plata  till  the  eighth  of 

July  ;  the  furrender  of  Buenos  Ayres,  and  the  capture 

of  the  treafure,  which  is  the  fubjedt  of  the  prefent 

conteft,   having  taken  place  on  the  fecond  of  that 

month,  fix  days  pr^ious  to  the  arrival  of  the  I^da. 

The  queftion  is,  whether  upon  any  general  prin- 
ciple the  fervices  antecedently  performed  by  the  Leda 
are  of  a  nature  to  give  her  an  intereft  in  the  capture. 
I  am  of  opinion  that  they  are  not  j  that  the  ferviceg 
previoufly  performed  by  her,  however  meritorious 
they  may  have  been,  will  not  entitle  her  to  iharej 
fince  there  was  no  preconcert,  and  no  fpecific  know- 
ledge of  die  expedition  till  after  the  capture  was* 
effedad.  Upon  any  general  principle  of  joint-'capture, 
or  on  the  authority  of  decided  cafes,  I  am  clearly  of 
opthion  that  the  claim  of  the  Leda  cannot  be  efta-i 
bliflied;  and  it  certainly  is  not  the  difpofition  of  this 

yoL,  I.  p  Court^ 
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BoiNoiArtu.  Court,  or  of  theLords  Commiilioners  of  Appeal,  toex^ 

tend  the  interefts  of  joint-capture  beyond  their  prefent 
i8ii.  '  limits.— So,  likewife, with  refped  to  fervices  fubfequent- 
ly  performed,  they  mud  be  confidered  precifely  in  the 
fame  light ;  I  think  I  may  lay  it  down  as  a  certain  and 
fixed  rule,  that  no  fervices  antecedent  or  fubfe- 
Quent,  unlefs  the  veifel  is  employed  in  the  identical 
fervice  of  the  expedition,  will  impart  a  prize-intereft. 
If,  therefore,  I  had  to  difpofe  of  this  cafe  on  prin- 
ciples of  law,  I  (hould  have  no  hefitation  in  pro- 
nouncing againfl  the  claim  of  the  Leda. 

But  the  matter  has  been  put  upon  other  grounds.— 
I  am  told  to  remember,  that  the  fame  truftees  allowed 
another  fhip  to  Ihare  againft  the  Leda  under  precifely 
fimilar  circomftances ;  and  I  do  think  that  a  mutuality 
in  this  refped  is  of  the  very  eflence  of  juitice.  That 
may  be  a  very  good  ground  for  a  fet-oflf  between  the 
parties,  on  a  matter  which  was  in  itfelf  originally  a 
very  unjuft  demand ;  and  if  it  could  be  (hovm  that 
fuch  a  claim  had  been  fuftained  againft  a  party,  I  think 
that  he  would  be  endtkd,  upon  a  principle  of  recipro- 
cal juftice  to  have  the  fame  rule  apfdied  in  his  favour. 
But,  then,  the  rule  muft  be  obferved  with  certain 
limitatioQS  :  it  muft  be  (hovm  that  die  cafes  were  per* 
fedly  parallel,  that  they  were  fimilar  in  all  their  nuur 
ferial  ia£b  and  drcumftances  ;  and  it  muft  alfo  be 
Ihovm  that  the  parties  had  acquiefced  in  the  determinap 
lioQ»  The  cafe  particularly  alluded  to  vras  that  of 
die  Nsrcijitt ;  and  it  was  maintainfd^  dot  upon  the 
fiuEoe  grounds  on  vrhich  Csfitain  Htmepmn  now  refis 
his  daim  the  Njrtifiu  was  pronounced  to  be  endtlcd. 
But  I  will  confider  haw  &r  the  parties  now  before  the 
Coiut  have  acqukfoed  in  that  dccifioii.    The  gende- 

the  admi&on  of  the  picfcnt  chim  are 

die 
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Ac  officers  of  the  army,  and  one  of  the  captains  of  the  BoiNoiArREi* 
navy,  who  were  employed  on  the  expedition.    The  T^ 

decifion  was  made  1>y  the  truilees,  and  to  this  dedfioa  iSxx. 
thefe  gentlemen  were  not  parties.  Then  how  is  their 
.acquiefcence  (hown  ?  In  this  court,  indeed,  as  in 
other  courts  of  law,  the  parties  are  prefumed  to  ac« 
quiefce  unlefs  they  appeal  from  the  fentence ;  but 
thefe  gentlemen  had  no  right  of  appeal — non  conftat 
that  they  did  acquiefce  ;  or  if  they  did,  it  mud  be  con* 
fidered  as  a  mere  involuntary  acquiefcence  in  that  for 
which  they  had  no  remedy. — I  fay,  in  fuch  a  cafe  it 
cannot  have  the  eSe£t  of  a  legal  acquiefcence.  His 
Majefty  may,  e^  mero  motu^  interfere  or  not  j  but 
Aere  is  no  right  of  appeal  given.  It  might  be,  that 
an  ad  even  of  injuflice  was  committed  in  that  cafe  ; 
but  it  would  be  very  hard  to  hold  the  parties  to  an  ac- 
quiefcence in  that  which  they  could  not  help,  and  to 
confider  one  a£t  of  injudice  as  an  authority  for 
another. 

I  come,  not!^,  to  confider  the  parallelifm  of  the  two 
cafes ;  and  I  mu(t  fay,  that  the  cafes  are  very  diflimilar 
in  their  circumftances.  The  Narcijfus  is  much  more 
intimately  and  dire£tly  C9nne(5led  with  the  armament 
lent  againfl  the  Cape  than  the  Leda  is  with  the  prefent 
expedition :  ihe  fails  from  this  country  with  a  perfect 
knowledge  of  the  operations  ^thich  were  to  be  under-  . 
taken,  when  the  object  of  attack  was  fixed  upon,  and 
a  communication  made  to  herfelf  and  all  the  other 
veflels  with  whom  (he  was  aflbciated  in  that  fervice. 
From  the  Madeiras  fhe  is  difpatched  for  the  purpofe, 
and  the  fole  purpofe,  of  forwarding  the  fpeclfic  expe* 
dition,  with  ah  officer  of  high  rank,  and  of  great  ex« 
pe€kcd  utility  in  the  condud  of  the  attack.  She  arrives 
at  the  fce&e  of  adion^  though  not  upon  the  precifc 

D  a  fpot 
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BtfiNoiAraEi.  fpot  whcrc  the  execution  of  the  projed  is  carried  into 

effcfl ;  bccaufe  it  was  her  duty  to  be  cruiiing  about  at. 
x8ii.  '  a  diflance.  She  fails  about,  purfuant  to  her  orders, 
and  fhc  conies  up  the  day  after  the  furrender  of  Cape 
Town,  and  before  the  military  operations  have  been 
entirely  difcontinued.  Surely  that  cafe  cannot  be 
aflimilated  to  the  cafe  of  a  vellel  failing  without  a  cer- 
tain knowledge  of  the  fpecific  expedition,  and  with* 
out  any  precife  orders  for  affociating  herfelf  with  that 
expedition.  I  think  thefe  cafes  are  as  didind  as  it  is 
pofliblc  for  cafes  to  be  :  here  was  a  total  Ignorance  in 
one  cafe,  and  a  full  knowledge  in  the  othen  The. 
Narcijfus  was  legally  to  be  confidered  as  employed  in 
the  expedition ;  but  I  do  not  think,  either  upon  the 
general  principle,  or  upon  the  particular  cafe  of  the 
Narcijfus^  Captain  Honeyman  is  fo  entitled  ;  and  upon 
thefc  grounds  I  pronounce  againft  the  claim  of  the 
Leda. 

The  Court  rccommeuded,  but  did  not  dired^  the 
*  cxpences  of  Captain  Honeyman  to  be  paid  out  of  the 
proceeds. 
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MADONNA  D'IDRA,  Papaghica^  AprayA. 

i8ix. 

HTHIS  was  the  cafe  of  a  Greek  veffel,  which  brought  Mtrinen  wages 
a  cargo  of  cotton,  wool,  and  fruit,  from  Smyrna  ^  bottan7°*^* 
to  Londony  where  (he  arrived  in  February  18 10,  and  ^^f^"*^ 
difcharged  her  lading.     In  the  month  of  May^  in  the  !?5f^^  ^^ 
fame  year,  a  warrant  was  iflfued  to  arreft  the  (hip,  at  tiim  maniMn  t» 
the  fuit  of  Mr.  Hanferiy  of  London^  the  holder  of  two  conveyed  b^ 
bottomry  bonds.     A  memorial  having  been  prefented  ^^J^^ 
to  the  Earl  of  Liverpool^  t)ne  of  the  fecretaries  of  ftate, 
by  twenty-five  of  the  mariners,  part  of  the  crew  of  this 
ihip,  ftating  that  they  had  been  defrauded  of  their 
wages  by  the  captain,  and  were  left  deftitute  of  fup^ 
port,  the  King's  proftor  received  direftions  from  the 
fecretary  of  date's  office  to  take  fuch  fteps  as  might 
be  requifite  to  recover  the  wages  due  to  the  memo- 
rialifts  who  were,  in  the  mean  time,  furnifhed  with 
the  means  of  fubfiftence,    and  afterwards    fent   to 
their  own  country  by  His  Majefty's  government.     In 
confequence  of  the  direftions  thus  received,  the  King's 
proSor  intervened  in  the  caufe  on  behalf  of  the  ma- 
riners.    Mr.  Han/en,  the   holder  of  the  bonds,  and 
confignee  of  the  cargo,  confented  to  pay  the  wages 
due  to  thefe  men,  but  declined  to  defray  the  charges 
incurred  for   their  fubfiftence.    The  Ihip  was  fold 
under  a  decree  of  the  Court,  and  the  proceeds  brought 
into  the  regiftry,  but  the  amount  was  not  fuffident  to 
latisfy  the  demands  of  the  mariners  and  of  the  bond 
holder. 

'  On  behalf  of  the  mariners  it  was  contended,  that 
they  were  entitled  to  priority  of  payment^  and  that  the 

D  3    '  money 
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Tht         money  expended  for  their  maintenance  ought  to  bo 
dtdra.^     defrayed  out  of  the  proceeds  of  the  fliip  in  the  firft 


"■    inftance ;  and  if  that  {hould  prove  infufficient,  then 
"^^u?^*     out  of  the  freight  which  was  in  the  hands  of  Mr.  Hanfen^ 

On  the  other  fide  it  was  fubmitted,  that  the  proceeds 
of  the  fliip  ought  to  be  applied  in  payment  of  the  bot- 
tomry bonds,  in  preference  to  all  other  demands,  the 
wages  having  already  been  paid, 

Judgment. 
Sir  W.  Scott. — This  is  one  of  thofe  cafes  which  are 
almofl  unavoidably  involved  in  confiderablc  myftery^ 
and  attended  with  great  confufion  and  embarraifment 
upon  the  queftion  of  law  arifing  on  the  fads,  taking 
them  to  be  afcertained  ;  for  it  is  a  queftion  of  Creek 
navigation,  which  mufl:  depend  in  a  great  degree  upoi^ 
the  cuftoms  and  regulations  of  a  foreign  country,  the 
exadt  ftate  of  which  it  is  extremely  difficult  to  afcertain, 
I  may  add,  likewife,  that  it  is  a  cafe  in  which  the 
Court  finds  it  by  no  means  an  eafy  ta(k  to  obtain  ^ 
Correfl:  and  fatisfaftory  ftatement  of  faft^. 

It  appears  that  the  (hip  failed  from  Smyrna,  at  which 
place  the  mafler  had  taken  up  money  on  a  bottomry** 
bond ;  that  in  the  courfe  of  her  voyage  ,{he  had  put 
into  Malta,  where  the  mafter  again  procured  money 
by  means  of  another  bond  ;  and  that  (he  had  fmce 
arrived  in  the  port  of  London.  What  may  be  the 
original  ground  of  difpute  between  the  mafler  and  the 
^  crew  non  covjiat.  No  reafon  has  been  afligned  for  the 
quarrel,  fo  that  I  am  totally  at  a  lofs  to  difcover  what 
has  led  to  it.  The  Court  cannot  find  out  which  of  the 
parties  is  the  wrong-doer ;  whether  there  is  caufe  of 
forfeiture  of  wages  on  the  part  of  the  mariners^  of 

whether 
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whether  the  mifconduA  of  the  mafter  (hould  entail  any        Th* 
inconvenience  on  bis  owners.  diora. 

It  appears,  that  after  the  arrival  of  the  fhip  in  this  ■  < 

country,  Mr.  Hanfetiy  of  this  town,  with  perfefl:  pro-  "^ij, 
priety,  took  out  a  warrant  to  arreft  this  (hip,  in  order 
to  obtain  payment  upon  the  bottomry  bonds  ;  and  that 
a  quarrel  arofe  between  the  mafter  and  crew,  which 
led  to  the  probability  that  the  (hip  might  be  left  here 
in  a  (late  of  diftrefs.  The  (hip  has  fmce  been  fold, 
under  the  dire&ions  of  this  Courts  and  the  proceeds 
of  the  fale  have  been  brought  into  the  regiftry.  In  the 
mean  time  the  failors  applied  and  proceeded  for  their 
wages  in  the  courts  of  common  law,  in  twenty-five  fepa* 
rate  a&ions ;  I  do  not  fay  in  an  oppreflive  manner,  for  it 
was  the  only  way  in  which  they  could  there  proceed  : 
it  is  only  in  this  Court  that  the  mariners  can  combine 
tfadr  a£Uons,  The  crew  afterwards  intervene  in  the 
Aiit  carried  on  by  Mr.  Hanfen  in  the  Court  of  Ad« 
xniralty,  not  exa&ly  in  the  regular  manner  ;  but  the 
Court  does  not  expe£l  it  of  fuch  men,  who  are  in  an 
eminent  degree  inopes  coftfilii.  The  court  would  to  fuch 
fuitors  give  every  relief  in  its  power,  by  departing  from 
forms,  as  far  as  is  confiftent  with  the  juftice  due  to 
others,  efpecially  where  the  Crown  has  intervened  for 
the  protedion  of  the  parties. 

Mu  Hanfen  has,  by  his  a£t  in  paying  the  wages 
fchedulate,  waved  all  objedion  to  the  informality  of 
the  proceedings ;  and  the  queftion  now  is,  whether  the 
money  remaining  in  his  hands  (hall  be  anfwerable  fpr 
the  fub(i(lence  of  thefe  mariners,  or  whether  the  crown 
fliall  be  left  loaded  with  the  fupport  of  them.  Mr. 
Hanfen  has  in  his  pofleflion,  and  will  retain,  a  larger 
fum  than  will  be  fufficient  to  fatisfy  any  demands  of 
his  own :  he  wiil^  at  all  events^  fuffer  no  derogation 
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Tht         of  his  own  rights,  and  is  concerned  only  on  behalf  of 
tyiDRA.      his  employers,  the  holders  of  thefe  bottomry  bondeu 


The  queftion  is,  whether  he,  as  the  agent  of  the  boqd* 
^?u.  '  holders,  has  a  right  to  retain  this  money- as  againft 
thefe  mariners,  or  againft  the  Crown,  which  (lands  in 
their  place.  Now,  it  muft  be  taken  as  the  univerlal 
law  of  this  Court,  that  mariners*  wages  take  prfcce* 
dence  of  bottomry  bonds.  Thefe  are  facred  liefts,  and, 
as  long  as  a  plank  remains,  the  failor  is  entitled,  againft 
all  other  perfons,  to  the  proceeds  as  a  fecurity  for  his 
wages.  This  is  a  principle  univerfally  admitted  ;  and 
whoever  enters  into  a  contraft,  or  advances  money 
upon  bottomry,  muft  be  prefumed  to  do  it  with  a  fuU 
knowledge  of  the  law  upon  this  point.  But,  then,  i$ 
the  fubftftence  of  thefe  men  to  be  confidered  as  part  of 
their  wages  ?  I  think  it  is  fo  to  be  confidered ;  it  is 
wages  paid  in  another  form,  it  is  part  of  the  compen* 
fation  for  their  labour ;  and,  according  to  the  law  of 
the  country  to  which  thefe  men  belong,  fubfiftence  ia 
the  intermediate  time  muft  be  prefumed  to  form  paft 
of  the  contrad  for  the  payment  of  wages*  The  parties 
mufl  be  fubfifted  till  the  return  to  their  own  country, 
unlefs  fome  fpecial  reafon  is  ihown  to  the  contrary^ 
fuch  as  defertion,  or  any  kind  of  mifcondud,  which 
would  work  a  forfeiture  of  wages.  There  is,  indeed^ 
no  proof  of  any  fpecial  agreement  upon  this  point  in 
the  prefent  cafe ;  but  it  is  very  material  that  fuch  a 
covenant  ihould  be  prefumed  to  fubfift  between  the 
parties,  efpecially  in  a  cafe,  like  the  prefent,  of  Greek 
navigation.  The  number  of  Greek  veflels  which  arrive 
in  this  country  is  very  fmall }  and  the  mariners,  from 
the  peculiarity  of  their  language  and  habits,  if  di& 
charged  in  England,  could  not,  without  extreme  di£« 
faculty,  find  an  opportunity  of  retuiQiiig  to  their  own 

country^ 
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Country.  But  the  Court  is  not  left  folely  to  Its  own  The 
conjeftures,  as  to  what  may  be  the  eftabliflied  ufage  mo^A,^ 
with  refpeft  to  the  fubfiftence  or  the  difmiflfal  of  mari-  ' 
ners  employed  in  the  navigation  of  Greek  veffels.  It  ^^l^^f^ 
is  fwom  by  a  perfon,  who  dates  himfelf  to  have  been 
for  twenty  yeajs  captain  of  an  Ottoman  veiTel,  and  at 
prefent  the  conful-general  of  the  Sublime  Porte  refident 
in  Great  Britain^  that  "  the  captain  is  boimd  by  the 
cuftomary  regulations  of  Turkey  to  take  his  men 
back  again  in  his  vefTel,  or  to  find  them  conveyance 
in  other  veffels ;  and  that  in  cafe  of  fale  of  the  veflel 
in  this  country,  the  proceeds  thereof  are  liable  for 
the  fupport  of  the  crew,  and  to  procure  them  the 
means  of  conveyance  to  their  own  country/'  This, 
I  think,  effeftually  diftinguifhes  the  prefent  cafe  from 
the  American  cafes  which  were  lately  before  the  Court« 
The  American  feamen  did  not  there  attempt  to  efta* 
blifh  their  right,  as  due  to  them  by  the  univerfal  ufage 
and  cuflom  of  their  country,  or  as  forming  part  of  the 
contra£t  under  which  they  failed,  but  upon  the  ground 
of  a  ftatute  lately  introduced.  As  the  demand  was 
made  upon  a  mere  legiflative  act  of  that  country,  the 
Court  declined  to  interfere,  but  it  held  there,  that  if 
the  fubjed  matter  in  difpute  between  the  parties  had 
formed  part  of  the  contrad,  it  would  have  upheld  the 
demand.  I  fhall,  therefore,  confider  the  proceeds  as 
anfwerable  for  the  fubfiflence  as  well  as  the  wages  of 
thefe  mariners ;  but  I  fhali  not  meddle  with  the  freight 
which  is  in  Mr*  HanferCi  hands. 
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^'11^  EL  RAYO. 

Soil* 

In  a  gencni  cB*  'T'HIS  was  the  cafc  of  a  claim  fet  up  on  the  part  of 
SS^TflMt »  His  Majefty's  {hip  Leviathan,^  to  fliare  in  the  fum 

m^S^  allotted  for  head-money  upon  the  capture  of  this 
tho  fonnd  Cut'  Spanijh  (hip  of  war.  The  ElRayo  being  a  (hip  of  one 
fo  ttie  (hip  UDI7  hundred  guns^  and  having  eight  hundred  and  twelve 
teiSr^F«^  "^^  ^^  board,  had  been  engaged  on  the  21ft  of  Odth 
^^T"^  *^  ^^^5»  ^^  ^^^  memorable  adion  off  Trafalf;ar^  be- 
Aauai  contri-  tween  the  Britijh  and  the  combined  French  and  Spanijh 
aace  aeceOai^  fleets,  but  had  rctumed  into  G^^/zz  on  the  evening  of 
^S^  to  flJST^'  that  day.  On  the  23 d  of  OHober  (he  again  came  out,  for 
\m  hMioMoejr.    j|jg  purpofe  of  affiftiug  fome  of  the  fhips  of  the  combined 

fleet  which  were  difmaflied  and  otherwife  in  diftrefs ;  in 
the  execution  of  which  duty  flie  was  captured,  on  the 
following  day,  by  His  Majefty's  (hip  the  Donegal.  The 
Donegallxdidi  originally  formed  part  of  the  fleet  under 
the  command  of  Lord  Nelfon^  but  had  been  detached 
upon  other  fervice  before  the  engagement  commenced; 
and  on  the  evening  of  the  2 2d,  being  the  day  after  the 
battle,  (he  again  joined  the  Britijh  fleet,  then  under  the 
command  of  Admiral  Collingwood.  On  the  morning  of 
the  24th  (he  captured  and  took  pofleflion  of  the  EI  Rayo^ 
which  made  no  refiftance ;  and,  confequently,  no  aid 
was  required  to  effect  the  capture,  nor  was  any  given* 
Several  (hips  belonging  to  the  Britijh  fleet,  particularly 
the  Leviathan,  were  in  fight  at  the  time  of  the  capture, 
but  they  were  all  employed  in  taking  care  of  the  dif- 
ablcd  (hips  and  prises,  and  the  attention  of  the  Levia^ 
X  than  was  principally  directed  to  the  Spanijh  (hip  the 

Monarca.    The  Leviathan  fired  a  ihot  as  a  fignal  to 

the 
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the  Monarcdj  which  fell  between  that  (hip  and  the     ^^^^ 

ElRayo ;  Und  from  this  circumftance,  and  the  proxi-  ^ 1. 

mity  of  her  fituarion  at  tiie  time,  it  was  fubmitted,     ^w-y  »4tiH 
that  the  Leviathan  had  aftuaily  contributed  to  the  fur- 
render  of  the  prize,  and  was,  therefore,  entitled  to 
(hare  in  the  head-money. 

JUDGMSMT. 

Sir  W.  Scott. — A  decree  was  originally  made  in  this 
caufe,  entitling  the  fleet  generally  to  (bare  in  the  head* 
money  due  on  account  of  this  capture*  At  the  tiih# 
when  this  decree  was  made,  no  drcumftances  had 
tranfpired  which  gave  reafon  to  fuppofe  that  a  peculiar 
claim  would  be  fet  up  for  any  individual  (hip.  It  is 
now,  however,  aflerted  on  behalf  of  His  Majefty's 
ihip  the  Donegal^  that  (he  was  the  fole  captor  ;  and 
a  claim  has  alfo  been  made  on  the  part  of  the  Leviathan 
to  ihare  as  joint-captor  with  the  Donegal^  to  the  exclu- 
sion of  the  red  of  the  fleet; ' 

The  firft  point  to  be  decided  is,  whether,  upon 

the  (Utement  of  fafts  now  before  the  Court,  the 

whole  ^eet    is   or  is  not  entitled  to   (hare    in  this 

boimty  of  the  Crown.  ,  I  accede  to  the  principle  laid 

down  by  the  King*s  advocate,  that  if  this  capture 

could  be  confidered  as  a  continuation  of  the  general 

a£Uon,  then  the  whole  fleet  would  be  equally  entitled 

to  head  money,  notwithdanding  the  formal  furrender 

to  one  particular  (hip  belonging  to  the  fleet.    If  the 

prize  now  in  que(l}on  before  the  Court  had  not  gone 

into  port,  and  come  put  agajn  upon  a  new  enterprise, 

the  capture  ipight,  I  think,  very  MrXj  have  been  con« 

Cdered  as  forming  a  continuation  of  the  general  en* 

gagement.    But  here  are  two  circumftances  which 

{ak$  it  o\|t  of  thi»  principle,-^Flrft|  the  (hip  to  which 

the 
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Th«         the  furrender  was  made  had  been  detached  on  other 
El  iuto.     fgrvice,  and  did  not  compofe  a  conftituent  part  of  the 


Mau  14th,  original  fleet  by  which  this  memorable  engagement 
***'•  had  been  fuftaincd.— Secondly,  the  captured  veffel 
was  not  left  after  the  adion  upon  the  field  of  battle, 
but  had  efcaped  from  her  victorious  enemies,  and  got 
into  port,  from  whence  (he  was  again  fent  out  for  the 
fpecial  purpofe  of  aflifting  other  veffels  in  diflxefs. 
Now,  thefe  two  circumftances  do,  I  think,  completely 
dcftroy  all  fuppoficion  as  to  the  continuity  of  the  en- 
gagement. Neither  the  capturing  nor  the  captured 
veflel  can  be  identified  with  the  refpedtive  fleets  be* 
tween  which  the  contefl  had  taken  place  ;  and,  upon 
this  broad  and  intelligible  ground  of  diftindion,  I  fhall 
pronounce  againft  the  claim  of  the  fleet  to  fhare  in  the 
head-money. 

The  next  queftion  is  with  refpe6t  to  the  claim  of  the 
Leviathan  ;  and  that  certainly  approaches  much  nearer 
to  the  principle  on  which  the  Court  is  in  the  habit  of 
afting,  and  reds  upon  much  nicer  diftin&ions  of  law. 
The  Donegal  had  been  difpatcbed  from  the  Britijb 
fleet  for  the  purpofe  of  fecuring  prizes  ;  and  if  it  had 
appeared  that  her  attention  had  been  in  any  manner 
directed  to  the  EI  Rayoy  her  claim  would,  I  think, 
hare  been  pretty  nearly  made  out.  There  was  no 
combat  between  the  prize  and  the  adual  captor, 
and  all  that  was  done  on  the  part  of  the  Donegal  was 
the  mere  form  of  taking  pofleflion.  The  Leviathan 
was  in  fight  at  the  time  of  the  furrender,  but  her 
whole  and  undivided  attention  was  direded  to  cme  ob« 
jed,  the  afliftance  of  the  Monarca.  The  Leviaihan 
did,  indeed^  fire  a  gun ;  but  this  was  merely  as  an 
admonitory  fignal  to  the  Monarca^  without  any  inten^ 
tjon  of  compelling  the  fmrtodcr  of  the  El  Ra/Oj  orot 

produdog 
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producing  any  effed  upon  that  fhip  by  intimidation  or        The 
otherwife.     The  Leviathan  was  certainly  within  reach. 


and  might  have  given  ailiflance,  if  any  had  been  re-     Matf  14th, 
quired,  but  flie .  neither  aflforded  any  adual  contribu-        *  **'  ■ 
don  of  endeavour,  nor  had  fhe  the  mod  diftant  inten- 
tion of  fo  doing,  being  wholly  employed  on  another 
and  diBFerent  fervice.     With  reference,  then,  to  the 
rule  applied  to  head-money,  I  think  her  interefl  is 
not  eftablifhed.    It  Ms  a  cafe  very  different  from  that 
put  by  Dr.  Lti/hington,  of  a  purfuit  by  a  frigate  and  a 
feventy-four  gun  fhip,  where  a  furrender  was  pro- 
duced by  the  exertions  of  both  veffels.    In  fuch  a  cafe, 
both  would,  undoubtedly,    be  entitled   to  the  head 
money,  although  the  aftual  furrender  might  be  made 
to  the  frigate,  and  poffeffion  taken  by  her  only.     But 
in  this  cafe  there  was  no  purfuit,  and  nothing  was 
done  by  the  Leviathan  to  produce  the  event  which 
has  occurred.     I  fhall,  therefore,  pronounce  for  the 
ezclufive  right  of  the  Donegal ;  but,  as  this  cafe  has 
been  very  properly  brought  to  the  notice  of  the 
Court,  and  has  been  conducted  with  the  utmofl  fair-    ' 
ne&  and  propriety,  I  fhall  decree  the  expences  on  all 
fides  to  be  paid  out  of  the  fum  allotted  for  head 
money. 
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Ma^t^.  L'ESPERANCE,  Stegmah. 

Dmiia,  au     HTHIS  (hip,  laden  with  a  cargo  of  ftaves  and  deak, 
fivtatTcSvon.  3nd  bound  on  a  voyage  from  Dantidc  to  Londm^ 

ftruck  upon  the  Lemon  and  Ower  Banky  on  the  1 5th  of 
Auguft  1 809^  the  wind  at  that  time  blowing  hard  from 
the  S.  S.  W,  and  was,  on  the  feme  day,  deferted  by 
the  mafter  and  crew,  who,  by  means  of  their  boats, 
and  the  afTiflance  of  a  hoy  which  was  accidentally 
pafling  by,  proceeded  in  fafety  to  the  port  of  T^r- 
mouth.  On  the  17th  of  Auguji  fhe  v»'as  difcovered  id 
latitude  53"  i  Y  North,  and  longitude  2*  24'  Eaft,  by 
His  Majefty*8  floop  of  war  VEfpiegJe  and  the  Britijh 
Hero  tranfport  veflel ;  when,  upon  examination,  it 
appeared  that  (he  was  completely  water-logged,  that 
all  her  fails,  as  well  as  her  running  rigging  and  part 
of  her  (landing  rigging,  were  cut  away  and  gon^^  and 
her  rudder  knocked  off,  but  her  ground  tackling  was 
complete.  A  fcarch  was  made  for  the  (hip's  papers, 
but  none  could  be  found  by  which  the  name  or  def- 
tination  of  the  vefTel  could  be  in  any  manner  afcer- 
tained.  The  (hip  was  then  fumifhed,  under  the  direc- 
tion of  Captain  Atchifon^  the  commander  of  the 
VEfplegkj  with  the  neccflary  fails  and  rigging  ;  but 
being  (UU  in  a  very  unmanageable  (late,  he  direded 
her  to  be  taken  in  tow  by  the  Britijh  Hero^  and  the 
wind  being  favourable,  (he  was,  by  means  of  fuch 
afliftance,  navigated  to  Heligoland^  where  (he  arrived 
in  iafety  on  the  20th  of  Auguji.  At  Heligoland  every 
exertion  was  made  to  re(it  the  (hip,  and  on  the  6th  of 
Siftember^  Captain  Atcbijon^  having  received  orders  to 

proceed 
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proceed  to  the  Downs  vnth  the  fame  tranfport  under  L'H<r>i^M«B* 

his  convoy,  ordered  the  VEfperance  again  to  be  taken    ^      - 

in  tow  by  the  Britijh  Hero^  having  firft  fent  on  board       »«"• 

her  a  lieutenant,  a  midihipman,  and  ten  men^  from 

the  UEfpiegle^  to  manage  and  direct  her  fteering  and 

failing  whilft  in  tow  of  the  Tranfport.    In  this  manner 

the  veflels  proceeded  till  the  nth  of  September^  when 

the  wind  ihifted  to  the  weftward,  and  the  Tranfport 

being  unable  to  weather   the  Goodwin  Sands^  was 

obliged  to  caft  off  her  tow-rope»  and  leave  the  UE/pe^ 

ranee  to  her  fate.    In  this  perilous  (ituation,  the  o& 

cers  and  men  who  had  been  fent  on  board  the  VEfpe- 

rancey  by  very  great  exerrion  and  (kilful  management^ 

fucceeded  in  conducing  her  to  the  Downs ;  from  « 

whence  flie  was  afterwards,  on  the  1 6th  of  the  fame 

month,  removed  by  them  to  Sbeemefs^  as  a  place  of 

greater  fecurity.     In  the  mean  time,  the  owners  of 

the  cargo  received  a  letter  frx)m  the  mailer,  dated  the 

17th  ol  Augujiy  advifing  them  of  his  having  left  the 

ikip  on  the  Lemon  and  Ower  Sand*    Judging,  from 

the  buoyant  nature  of  the  cargo,  that  the  (hip  would 

float,  they  immediately  fent  down  proper  perfons  to 

tow  her  and  her  cargo  to  Tarmoutb ;  but,  before  the 

arrival  of  thefe  men^  the  veffel  had  been  difcovered 

and  carried  away  by  the  (alvors. 

Judgment. 
Sir  fV.  S^^//.— This  muft  be  confidered  a  cafe  of 
clear  derelifl,  upon  the  defcription  given  by  the  owners 
themfelves,  who  admit,  that  the  (hip,  in  the  profecu* 
tion  of  a  voyage  from  Dantzic  to  London^  with  a  cargo 
of  (laves  and  deals,  (Iruck  upon  the  Lemon  and  Ower 
Banky  in  which  fituation  (he  was  deferted  by  the  mafter 
and  crew.    It  is  alleged,  however,  by  the  perfons  on 

whole 
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VBtftnAncMf  wbofe  behalf  the  property  has  been  claimed,  that  they 
'  Jdn  MIL  ^'^^^^^  *  letter  from  the  mafter,  advifing  them  of  his 
liti'  having  left  the  (hip  ;  and  that  they  immediately  fent 
down  proper  perfons  to  take  charge  of  her  and  her 
cargo.  Now  the  people  who  were  thus  employed  by 
them  muft  be  underftood  to  have  been  fent  out  upon  a 
mere  conjeSural  hope  of  fav'ng  the  property,  fince, 
although  from  the  nature  of  the  cargo  there  was  little 
danger  that  the  fliip  would  Cwk,  yet  it  muft  undoubti* 
cdly  have  been  the  expedadon  and  belief  of  perfons  fo 
leaving  their  fhip,  that  fhe  would  break  to  piecesr. 
The  probability  of  her  being  recovered  was  extremely 
flight :  There  was,  in  the  firfl  place^  the  chance  of  not 
findmg  her^  and  fecondly,  that  if  found,  fhe  would  be 
a  complete  wreck.  In  this  ftate  of  derelid  (he  was  di& 
covered  by  His  Majefty*s  floop  UEfpiegle^  with  the 
Britijh  Hero  tranfport  under  convoy,  bound  on  a 
voyage  to  Heligolandj  to  which  place  they  conveyed 
her,  having  firfl  fupplied  the  neceflfary  fails  *  and  rig* 
ging,  to  enable  her  to  reach  that  place  in  fafety.  It 
has  been  faid,  that  it  was  the  duty  of  the  falvors  to 
hive  brought  this  (hip  to  the  neareft  port  in  England, 
and  not  to  have  taken  her  out  of  her  courfe  to  Heligo* 
land.  But  the  fhip's  papers  having  been  taken  away 
by  the  mailer  and  crew,  it  was  utterly  impofEble  for 
'  the  falvors  to  difcover  to  what  country  the  fhip  was 

deftined ;  and  even  if  it  had  appeared  that  fhe  was 
bound  on  a  voyage  to  Great  Britain,  flill,  having 
l>een  themfelves  difpatched  upon  His  Majcfty's  fervice, 
they  could  not  have  returned  for  the  mere  purpofe  of 
towing  this  veffel  to  England.  They  were  therefore 
under  the  necefCty  of  taking  her  with  them,  and  could 
net,  confiftently  with  their  public  duty,  have  faved 
her  in  any  other  way.    The  exertions  which  they 

10  mad« 
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made  for  the  fafety  of  the  property  appear  to  me  to  l'Espeiiakce. 
conftitute  a  cafe  of  great  merit,  and  the  Court  is  cx-  - — "— 
tremcly  willing,  as  upon  all  occafions  of  a  fimilar  kind,  ifzi!  * 
to  grant  a  liberal  remuneration.  But  in  no  inftance 
(except  where  the  crown  alone  has  been  concerned, 
and  where  no  claim  has  been  given  for  a  private 
ownery  has  more  than  one-half  been  decreed  by  way 
of  falvage.  As  this  property  is  valuable,  the  nett 
proceeds  of  the  (hip,  cargo,  and  freight,  amounting 
to  more  than  jf  12,000,  there  feems  to  be  noreafon 
for  going  beyond  this  rule  upon  the  prefent  occafion. 
I  have  no  doubt  of  allowing  a  moiety  ;  and  the  only 
queftion  then  is,  refpeding  the  apportionment  between 
the  falvors  of  the'fum  fo  allotted.  Now  the  king's 
ihip  is,  I  think,  to  be  deemed  the  principal  falvor,  . 
the  commanding-olSicer  of  that  fhip  having  prefided 
on  the  occafion,  and  given  the  neceifary  diredions  as 
to  the  belt  and  mod  efficacious  mode  of  faving  this 
property ;  but  it  mud  at  the  fame  ume  be  taken  into 
confideration,  that  the  chief  part  of  the  labour  lay 
upon  the  crew  of  the  Tranfport.  In  order  to  make  an 
equitable  diviiion  between  the  parties  entitled,  it  ap« 
pears  to  me,  that  fome  reference  ihould  be  had  to  the 
number  of  perfons  on  board  each  of  the  fhips.  The 
crew  of  the  Tranfport,  it  fliould  feem,  confiited  ot  36 
men.;  and  though  it  does  not  appear  from  any  evi- . 
dence  in  the  caufe  what  might  be  the  exad  number  on 
board  the  king's  (hip,  yet,  judging  from  the  fize  of 
the  UEfpiegUy  and  from  the  number  of  hand>  ufually 
allotted  to  veifels  of  the  lame  rate  and  dcfcription,  the 
probability  i?,  that  there  were  from  90  to  1 20  men  on 
board  that  fhip.  Without  entering  into  any  very 
minute  diftindions  upon  this  point,  I  (hall  dired  three- 
fourths  of  the  falvage  money  to  be  paid  to  the  com- 
VOL.  I.  fi  mander. 
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L*EspERANCE.  mandcr,  officers,  and  crew  of  His  Majefty's  floop 
^J  "~*  UEjpiegle  ;  and  the  remaining  one-fourth  thereof  to 
x8n.  *  the  mafter,  officers,  crew,  and  owner  of  the  tranfport 
veffeJ.  The  accounts  of  charges  attending  the  execu- 
tion of  the  commifTion  of  unlivery  and  appraifement 
appear  to  be  enormous  :  thofe  I  (hall  refer  to  the  con- 
fideration  of  the  regiftrar  and  merchants. 


^«i/^3<i.  NIED  ELWIN,  NiEss. 

i8ii.  ' 

Bail bondsare not  H^^HIS  vefTel,  failing  under  Danifb  colours,  and  laden 
JL'^ti^'^t^H.  with  a  cargo  of  fugar,  coffee,  elephants'  teeth, 

dividual  captoff,  g^^j  Other  articlcs,  was  captured  on  the  1 6th  September 

but  are  given  to  •  n  •         r 

the  Court  to  1 8o6,  by  the  pnvatc  ihip  of  war  Happy  Return.  On 
dimionofaii"  the  14th  of  Odobcr^  in  the  fame  year,  the  fhip  was  re- 
?n7blfOTe^t"ft  ftored  by  confent,  with  freight  and  expences.  Claims 
the  time—Sure,  y^cxe  civen  for  the  cargo  on  behalf  of  Meflrs.  Ryberz 

ties  not  reipcn'*  o  r  •        o 

fibie  in  cafe  of  aud  Company,  of  Copenhagetiy  and  others  ;  and  on 
"er^enXirof"  the  6th  of  May  1807,  the  caufe  came  on  for  hearing  ; 
aifollrwr^*^    when  the  Judge  reftored  four-fevenths  of  the  general 

cargo,  and  ordered  further  proof  of  the  remaining 
three-fevenths,  and  of  the  elephants'  teeth.  On  the 
13th  of  Augujl  1807,  ^^'^  ^^5  given  to  the  captor,  to 
anfwer  adjudication  in  the  fum  of  .^20,057.  9S#  4d.j 
being  double  the  appraifed  value  of  the  faid  three- 
fevenths  of  the  general  cargo  and  the  elephants'  teeth. 
On  the  1 2th  oi  February  1808,  the  Judge  pronounced 
the  furtlier  proofs  to  be  fufficient,  and  the  goods  to  be 
Danijh  property,  and  direfted  the  captor's  general 
expences  to  be  paid.  The  King's  advocate  now 
moved  for  condemnation  of   the  property  to   the 

Crown, 
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fcrown,  in  confequence  of  the  hoftilities  which  had  The 

fince  been  declared  between  this  country  and  Denmark ;  '^°  e^win. 

and  alfo  for  a  monition  againft  Smith  and  Wolfj  the  May  13d, 
bail,  to  anfwer  the  adjudication. 

On  behalf  of  the  Crowriy  the  King^s  advocate  and 
Jenner  argued,  that  the  bail  bond  muft  be  confidered 
in  all  refpefts  as  a  fubftitute  for  the  thing  itfelf  ;  that 
it  was  not  confined  to  the  individual  captor  to  whom 
it  was  given,  but  was  to  anfwer  all  queftioris,  re- 
lative to  the  property,  which  might  arife  before 
the  ultimate  adjudication  of  the  caufc :  that  bail 
bonds  are  never  in  pofleffion  of  the  captors,  but  of  the 
Court,  and  therefore  it  would  be  too  much  to  main- 
tain, that  they  can  only  be  put  in  fuit  by  the  pcrfons 
to  whom  they  are  given  by  name  ;  that  the  Crown 
muft  for  fuch  purpofes  be  confidered  in  all  refpects  as 
identified  with  the  captor ;  that  all  right  of  capture 
proceeded  from  the  Crown,  and  that  all  right  of  prize 
veiled  originally  in  the  crown  :  that  in  a  cafe  of  joint 
capture  it  could  never  for  a  moment  be  contended 
that  the  bail  would  not  be  refponfible  to  the  joint 
captor,  who  had  fubfequenrly  proved  his  intereft,  as 
well  as  to  the  aftual  captor,  to  whom  alone  the 
bond  was  given :  that  in  the  cafe  of  property  con- 
demned, under  the  provifions  of  the  prize  aft,  to  the  450.3.0.71. 
Crown,  inftead  of  the  captor,  by  whom  the  proceed- 
ings were  originally  inftituted,  the  refponfibility  of 
the  bail  was  indifputable.  It  was  further  urged, 
that  it  is  the  policy  of  this  country  to  confider  all 
property  depending  in  judgment  before  the  Court 
as  liable  to  condemnation  in  cafe  hoftilities  fhould 
fupcrvene ;  and  that  it  was  juft  and  reafonable  that 
a  bond  taken  for  fuch  property  fliould  be  fubjed  to 

F.  2  the 
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The        the  fame  confiderations,   and  that  the  poffeflion  of  it 
igp  fliould  be  confidered  as  equivalent  to  the  poffeflion  of 

May  a3d,     the  property  itfelf. 

i8xz. 

For  the  bail. — Arnold  and  Adams  contended,  that 
bail  bonds  were  granted  for  a  limited  purpofe  only  ; 
that  they  were  given  to  the  captor,  and  not  to  the 
King  :  that  if  the  Court  fhonld  decide  otherwife,  no 
bail  would  ever  be  given  in  future :  that  the  prefent 
fecurity  was  given  merely  to  anfwer  the  point  then 
before  the  Court  for  its  decifion  j  namely,  whether 
this  was  or  was  not  Danijh  property  :  that  the  parties 
were  induced  to  give  fuch  bail  by  the  eftablifhed  credit 
of  Meffrs.  Ryberg  and  Company,  on  whofe  behalf  the 
goods  were  claimed,  by  the  firm  expedation  that  thofe 
gentlemen  would  be  able  to  eftablifh  their  property  in 
the  goods,  and  alfo,  by  the  confidence  they  enter- 
tained, that,  in  the  event  of  condemnation,  the  owners 
would  furnifh  them  witlT  the  means  of  difcharging  the 
bond :  that  at  the  time  when  this  fecurity  was  given  the 
parties  had  not  the  leafl  expeftation  of  a  war  between 
this  country  and  Denmark  :  that  if  the  bond  were  to  be 
enforced  againft  them,  they  alone  would  be  the  fufferers, 
having  no  means  of  calling  upon  the  i3^»j/&  merchants 
for  payment  in  confequence  of  the  war  with  Denmark. 

Judgment. 
Sir  IV.  Seott. — The  queftion  in  this  cafe  is,  whether 
the  parties  who  have  given  bail  to  anfwer  adjudication 
are  fubjeft  to  this  defnand  of  the  Crown  to  bring  in  the 
amount  of  the  value  of  the  goods  for  which  they  have 
become  fecurities.  At  the  time  the  property  was  deli- 
vered on  bail,  the  queflion  depending  before  the  Court 
was,  whether  that  part  of  the  cargo  which  was  ordered 
for  further  proof  was  or  was  not  Danijh  property  :  if  it 

really 
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really  belonged   to   fubjefts  of  Denmark^  the  party         riie 

making  the  claim  would  at  the  time  have  been  entitled   ', 

to  reftitution,  and,  upon  due  proof  of  the  property      Ma^i^d, 
being  made,  the  bail  would  have  been  equally  entitled 
10  their  difmiflal.     Now,  I  cannot  entirely  accede  to 
the  pofition  which  has  been  laid  down  on  behalf  of  the 
claimant,  that  thefe  bonds  are  mere  perfonal  fecurities 
given   to   the   individual    captors ;    becaufe   I  think, 
they  are  given  to  the  Court  as  fecurities  to  abide  th6 
adjudication  of  all  events  at  the  time  imjJending  before 
it.     This  Court  is  not  in  the  habit  of  confiderlng  the 
effeft  of  bonds  precifely  in  the  fame  limited  way  as 
they  are  viewed. by  the  courts  of  common  law.     In 
thofe  courts  they  are  very  properly  confidered  as  mere 
perfonal  fecurities  for  the  benefit  of  thole  parties  to 
whom  they  are  given.      In  this  place  they  are  fubjeft 
to  more  enlarged  confideratidris  :    they  are  here  re- 
garded as  pledges  or  fubftitutes  for  the  thing  itfelf,  in 
all  points  fairly  in  adjudication  before  the  Court.   The 
cafes  put  by  the  King's  advocate  fully  eftablifli  this 
point,  and  it  would  be  eafy  to  fuggeft  others  in  fup- 
port  of  the  fame  doftrine. — Suppofe  a  bond  given  to 
the  a£kual  captor  to  anfwer  the  adjudication  of  pro- 
perty, which  fliould,  from  the  locality  of  the  capture,  be 
lubfequently  condemned  to  the  King  in  his  office  of 
Admiralty ;  I  have  no  hefitation  in  faying,  that  the 
bail  would  in  fuch  a  cafe  be  anfwerable  to  the  Ad- 
miralty. 

But  the  queftion  ftill  recurs.— Has  the  Crown  a 
right  to  enforce  payment  from  thefe  parties  in  the 
event,  which  has  fince  occurred,  of  Danijh  hoftilities  ? 
I  am  of  opinion  that  it  has  no  fut:h  right :  that  is  an 
event  which,  I  am  perfuaded,  was  not  in  the  contem- 
plation of  the  parties  at  the  time  they  entered  into  this 

E  3  fecurity ; 
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The         fecurity ;  it  has  no  connexion  with  the  queftion  which 
"'^  this  bail  was  given  to  anfwer,  namely,  whether  thefe 

May%ys^  goods  wcrc  Batiijh  property  or  not.  The  prefent 
is  an  adjudication  upon  an  entirely  new  queftion, 
arifing  out  of  an  entirely  new  ftate  of  things,  and 
cannot  be  identified  with  the  original  proceedings 
in  the  caufe.  The  Court  does,  indeed,  upon  the  in^ 
tervention  of  hoftilities,  accept  the  old  proceedings, 
and  upon  them  pronounce  for  the  intereft  of  the 
Crown;  but  it  does  fo  merely  for  the  purpofe  of 
faving  time  and  expence,  and  not  with  any  view  of 
fixing  a  refponfibiliiy  on  thofe  who  have  given  bail  to 
anfwer  a  very  different  queftion.  If  the  Court  were 
to  accede  to  the  prayer  of  the  Crown  upon  this  occa- 
fion  the  effeft  would  be  monftrous ;  it  would  ex- 
tinguifli  altogether  the  practice  of  delivering  property 
upon  bail,  a  mode  fo  much  encouraged  by  the  Court 
and  by  the  legiflature.  No  Britijb  merchant  would 
become  fecurity  for  foreign  claimants  in  any  cafe,  if 
he  fhould  be  confidered  refponfible  to  the  extent  of 
fuch  a  poffible  contingence  as  that  of  a  fubfequent  in- 
tervention of  hoftilities.  How  coiild  this  Court  ex- 
pedt  it  ?  How  could  the  neutral  world  expeO:  it  ?  I 
am  clear  that  I  have  no  authority  to  compel  thefe 
merchants  to  bring  in  the  amount  of  the  property,  and 
I  pronounce  for  the  difmiflal  of  the  bail. 
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EDEL  CATHARINA,  Clausen.  /i.i.«  5*.  »8ii- 

T^HIS  was  the  cafe  of  a  fhip  under  Danijb  colours,  Lkcncc  to  com* 
laden  with  a  cargo  of  deals  and  oth^r  goods,  on  m/c;«i^/?4- 
a  voyage  from  OJler-Rufoer  to  Heligoland.     At  the  f^^^t  rSi^^dST 
time  of  capture  there  was  a  Britijh  licence  on  board,  tinea  to  Hdig9^ 
permitting  the  veffel  to  come  to  any  port  of  the  United 
Kingdom  ;  and  the  queflion  was,  whether  the  terms  of 
the  licence  would  enure  to  the  protedion  of  the  pre- 
fent  voyage. 

Judgment. 
Sir  JF.  Scott. — This  Ihip  and  cargo  are  the  property 
of  His  Majefly^s  enemies,  and  muft  be  liable  to  con- 
denmatian,  unlefs  it  can  be  /hewn  that  they  are  entitled 
to  any  fpecial  protedion.  It  appears  that  the  fhip  was 
deftined  on  a  voyage  to  Heligoland^  and  that  (he  had 
a  licence  on  board,  permitting  her  to  come  to  any  port 
of  the  United  Kingdom.  Now  the  ifland  of  Heligo^ 
land  has  been  reduced  by  conqueft  into  Britijh  poffef- 
fion,  but  it  forms  no  part  of  the  United  Kingdom,  nor 
has  it  been  in  any  manner  incorporated  with  the  King's 
dominions.  Though  under  the  control  of  His  Ma- 
jefty,  it  is  no  more  a  part  of  the  United  Kingdom  than 
any  of  the  Danifh  colonies  in  the  Weji  Indies^  which 
have  furrendered  to  His  Majefty*s  forces.  ITie  greater 
contiguity  of  Heligoland  to  this  country  does  not,  in 
the  flighted  degree,  alter  the  nature  of  the  cafe.  The 
iflands  of  Guernfey  and  Jtrfey^  though  very  ancient 
poflfefliions  of  the  crown,  have  never  been  confidered, 
to  all  intents  and  purpofes,  parts  of  the  United  King- 

s  4  dom. 
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The         dom.     The  ports  of  thofe  iflands  have,  indeed,  for 
Catu^arina.    many  purpofes,  been  affimilated  to  thofe  of  Great  Bri- 


-  iain\  but,  !n  other  refpefts,  they  have  always  been 

uiw  J  ,  1  II.  j^^jj  ^^  diffej.^  as  in  the  cafe  of  duties.     The  trade  of 

Heligoland  is  Hkewife  under  fpecial  prohibition,  the 
Appendix,  A.  Order  in  Council  (31ft  3/^j^  1809)  direding  that  the 
trade  to  and  from  that  ifland  fhall  be  confined  to  Britijb 
(hips  navigated  according  to  law,  except  in  cafes  where 
His  Majefty  may  be  pleafed,  by  fpecial  licence,  other- 
wife  to  permit.  Such  is  the  ftate  of  the  law  as  pre- 
fcribed  by  Government  for  regulating  the  commercial 
intercourfe  with  Heligoland^  and  this  Court  does  not 
think  itfelf  indtled  to  make  a  diftindion  where  none 
has  been  made  by  a  fpecial  order.  It  has  been  faid, 
that  the  tranfgreffion  of  the  law,  if  any,  has  proceeded 
from  an  error  in  the  party ;  but  I  think  this  can  hardly 
be  the  cafe,  confidering  the  length  of  time  which  has 
elapfed  fmce  the  reguladon  was  eftabliflied.  The  order 
is  of  very  long  (landing,  and  it  is  hardly  podible  that 
the  prohibition  (hould  have  been  unknown  in  Denmark 
at  the  lime  when  the  prefent  voyage  commenced.— —r- 
Ship  and  cargo  condemned. 
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ROSE    IN   BLOOM,    OlCOTT.  June  zia^iZn. 

THIS  was  the  cife  of  a  fhip  under  American  colours,  Order  in  councu 
*  )>ronibmng  trade 

having  a  number  of  paffengers  and  feveral  pun-  with  the  enemy 
cheons  of  brandy  on  board,  with  which  fhe  was  pro-  ^  wS  wAe 
ceeding  from  Bayonne  to  New  Tork,  when  fhe  was  "^it^^T 
captured  on  the  ift  of  May  181 1,  and  brought  into  ofpaffengewfor 

*  y  '  o  hire  equivalent 

PlymOtttb.  to  conveyance  of 

goods  for  freight. 

Judgment. 

Sir  W.  Scott. — This  fhip  was  taken  in  the  profecution 
of  a  voyage  from  the  blockaded  port  of  Bayonne  to 
New  Torkj  and  is  proceeded  againft  for  a  breach  of 
the  Order  in  Council  of  the  26th  of  April  1809.  Appendix,  b. 

It  is  the  duty  of  this  Court  to  enforce  the  obferva- 
tion  of  the  Orders  in  Council  againft  all  breaches 
whatever,  and  to  apply  them  to  every  cafe  of  a  com- 
mercial nature,  without  regard  to  the  extent  of  the 
particular  tranfa&ion,  whether  it  be  great  or  fmall, 
whether  it  comprifcs  the  whole  or  the  part  of  a  cargo, 
unlefs  the  amount  in.value  fhall  appear  to  be  fo  very 
trifling  as  to  bring  it  within  the  maxim,  de  minimis  non 
curat  lex.  Carrying  a  part  of  a  cargo  only  will  afford 
no  protection  againft  the  penalties  impofed  by  this 
order ;  fmce  the  mifchief  would,  in  that  cafe,  be  fub- 
flantially  or  at  leafl  eventually  the  fame  as  if  permif- 
fion  were  granted  to  take  whole  cargoes.  The  reflric- 
tions  which  it  was  the  objed  of  the  Order  to  impofe 
upon  the  trade  of  the  enemy  would,  in  fad,  be  no 
reftridions  at  all,  if  fuch  a  laxity  of  interpretation  were 
once  admitted. 

This 
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The  This  Court  has  likewife  been  inclined  to  hold,  that 

^bloom!'      ^h^  conveyance  of  paffengers  for  hire  is  equivalent  to 

■  the  conveyance  of  goods  for  freight,  and  confequently 

/t#w  2ift,  1811.  j^^g  confidered  it  to  be  that  fort  of  trading  which  comes 

within  the   prohibition   prefcribcd   by   the   Order  in 
Council.     In  this  light  the  Court  is  bound  to  view  the 
prefent  tranfaftion,   unlefs  it  can  be  fhewn  that  the 
paffengers  were  put  on  board  under  fuch  circumftances 
as  would  take  the  cafe  out  of  the  application  of  the 
general  rule  of  law.     What  has  been  ftated  refpeOiiDg 
the  conveyance  of  diftreffed  American  feamen,    is  a 
matter  to  which  the  Court  would,  from  motives  of 
'  humanity,   be   willing   to  pay  every   attention.      It 
is  well  known  that   many   American  feamen  have 
been  thrown  out  of  employment,  and  detained  in 
the  ports  of  France,  by  the  violence  of  the  ruling 
power  in  that  country ;    and,  if  this  (hip  had  been 
employed   by  the  American  Cbargi  des  Affaires  for 
the  fole  purpofe  of  taking  home  thefe  poor  men,  it 
would,  I  think,  have  been  entitled  to  a  very  favourable 
confideration.      Had   the  tranfadion   confined  itfelf 
within  thefe  limits,  the  prefent  cafe  might  reafonably 
have  been  confidered  to  form  an  exception  to  the  gene* 
ral  rule.     It  is,    however,  highly  requifite,  that  the 
exiflence  and  contents  of  any  fuch  contrad  fbould  be 
fully  eflablifhed  in  evidence.     The  Court  muft  natu- 
rally expeft  that  it  fhould  appear,  with  certainty,  what 
were  the  fpecific  purpofes  for  which  the  fhip  was 
engaged,  and  how  far  any  indulgence  was  required  by 
the  American  minifler.     In  the  prefent  cafe,  no  fuch 
contrad  is  produced,  nor  is  any  fatisfa£iory  excufe 
offered  for  its  non-produ£Uon ;  the  matter  is  left  upon 
the  fole  tefKmony  of  the  mafter,  who  fays,  that  the 
American  minifler  allowed  him  the  liberty  of  taking  on 

board 
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board  fuch  other  paffengers  as  he  might  think  fit.  I  f^o 
profefs  that  I  cannot  bring  my  mind  to  give  full  credit  blooJ." 
to  dus  reprefentation  fo  made  by  the  mafter,  that  every 
thing  was  left  entirely  to  his  difcretion.  It  never  could 
have  been  that  Mr.  Rujfel  granted  to  this  man  the  un- 
limited permiflion  of  carrying  paflengers  of  all  defcrip- 
tions,  whether  of  a  civil  or  military  charaftcr,  whether 
neutrals  or  belligerents.  I  confider  it  to  be  a  radical 
defed  in  the  cafe,  that  the  contrad  is  not  produced. 

According  to  the  hiftory  given  by  the  mafter  in  his 
dqwfitions,  this  veffel  had  been  "  captured  by  a  French 
"  Government  barge,  and  carried  into  5/.  SehqftiatCs^ 
•■  where  (he  remained  until  the  1 8th  day  of  jipril  fol- 
**  lowing,    when  flie    was  ordered  by  the  French 
'*  Government  to  Bayonne,  in  France^  at  which  place 
*'  ihe  arrived  on  the  fame  day,  flie  being  then  in  the 
■^  pofleflion  of  a  French  officer  and  crew :  that  the  faid 
'^  ihip  and  cargo  were  then  fold,  and  the  proceeds 
*'  lodged  with  the  French  Government,  and  where  the 
^  iame  now  remain :    that  he,  this  deponent,  pur- 
•^  chafed  the  faid  fhip  at  public  fale  at  Baytmne  afore- 
^^  iaid^  on  account  of  the  former  and  prefent  owners  ;'* 
and  I  think  it  appears,  from  one  of  the  letters  found 
on  board,  that  the  purchafe  was  made  in  confequence 
of  diredions  given  by  the  owners  themfelves.     What 
is  this  but  buying  in  a  blockaded  port,  which  ad, 
regarded'  flriftly,  is  in  itfelf  a  violation  of  the  Order 
in  Council  prohibiting  all  trading  whatever  ?    At  the 
f^Lme  rhne,  the  Court  would  be  very  unwilling  to  prefs 
too  hard  upon  the  condud  of  parties,  where  the  pro- 
perty has  been,  imder  fuch  circumftances,  repurchafed 
from  the  enemy  for  the  benefit  of  the  former  owners : 
Confidered  in  the  favourable  point  of  view  which  the 
Court  is  difpofed  to  take  of  fuch  a  tranfadion,  it 

amounts 
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The         amounts  to  little  more  than  a  ranfom  or  compromife, 
^bloom!*       J^  would  be  a  harfh  meafure  to  confider  That  as  a  con- 


■         travention  of  the  Britijh  Order,  which  was  done  for 

jimt  »ift,x8ii.  ^jjg  j-^ig  purpofe  of  extricating  the  property  from  the 

grafp  of  French  violence. 

The  counfel  for  the  claimants  have,  in  the  courfe 
of  the  argument,  defcribed  this  as  a  Cartel Jhip^  but  I 
think  the  term  is  not  ilridly  applicable  to  a  neutral 
veflel  engaged  in  the  fpecies  of  fervice  for  which  this 
(hip  is  faid  to  have  been  taken  up  by  the  American 
minifter.     The  employment  to  which  the  privilege  of 
a  cartel  is  allowed,  is  of  a  very  particular  nature :  It 
is  a  mode   of  intercourfe   between   hoflile  nations, 
invented  for  the  purpofe  of  alleviating,  in  fome  degree, 
the  calamities  of  war,  by  reftoring  to  their -liberty  thofe 
individuals  who  may  happen  to  have  fallen  into  a  flate 
of  captivity.     It  is  for  the  mutual  exchange  of  prifoners 
of  war ;  and,  therefore,  properly  fpeaking,  it  can  have 
place  between  belligerents  only.     But  the  employment 
of  this  veflel  is  in  a  fervice  of  a  different  defcription. 
It  is  the  tranfa£tion  of  a  neutral  flate,  ading  for  its 
own  purpofes  without  reference  to  the  exiftence  of  a 
war  with  any  other  country.     It  can  never  be  treated 
•  as  a  general  rule,  that  a  veflel  fo  employed  would  be 
protected  on  a  voyage  otherwife  illegal. 

But  this  is  by  no  means  the  whole  of  the  prefent 
cafe.  The  letters,  I  think,  fhew  that  the  veflel  was 
laden  with  two  different  quantities  of  brandy,  coniifling 
of  twenty  puncheons  each ;  but,  take  it  only  as  of 
fmaller  amount,  (one  fuch  quantit),)  the  difference  is 
not  material.  Whatever  might  be  the  precife  amount, 
it  muft,  in  either  cafe,  be  confidered  as  cargo. 

It  appears,  likewife,  that  there  were  on  board  twenty- 
fix  packages,  of  very  confiderable  value.     The  wit- 

neffes 
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neffes  do  not,  iudeed,  any  of  them  fpeak  direftly  to        The 
the  contents  of  thefe  packages,  but  the  mafter  dates,       blwm!* 

that  *^  certain  "officers  of  the  revenue,  at  Plymouth^ — — 

"  came  on  board  the  faid  fhip  whilft  lying  in  Catwater,  '"****^ ' 
"  in  order  to  fearch  for  contraband  goods,  having 
"  afferted,  that  they  had  feized  one  hundred  yards  of 
"  lace  and  upwards,  taken  afhore  from  the  faid  fhip.'* 
1  cannot  view  thefe  packages  in  any  other  light  than 
cargo,  and  confider  the  conveyance  of  them  as  a  direft 
employment  of  the  veffel  for  the  purpofes  of  conmierce. 
1  (hall  therefore  pronounce  this  (hip  to  be  liable  to  con- 
fifcation,  and  fhall  condemn  the  cargo  alfo,  with  the 
exception  of  the  (lores,  which  have  been  claimed  for 
the  American  Government,  and  which  were  put  on 
board  this  fliip  for  a  legitimate  purpofe,  the  ufe  of  the 
American  feamen. 


FINANCIER,    CaTHELL.  Ju(ya4th,i8ii. 

Judgment. 
CIR  JV.  Scott. — ^This  is  a  claim  fet  up  on  behalf  of  one  of  two  joint 

1  rk    %     n  •       Tk  chafers  being 

the  officers  and  crew  of  His  Majcfty  s  ihip  Brito*  ordered  to  pick 
Wflrf,  to  fhare  in  a  prize  taken  by  the  Deftree^  in  fight  3?e  other,  and  ia 
of  another  king's  fhip,  the  Quebec.     In  the  preparatory  ^f^i";;^^!^ 
laminations,  no  mention  whatever  is  made  of  the  fionedbyher 
^ritomart's  having  joined  in  the  chace,  or  having  been  thofe  ordew 
prefent  at  the  time  of  capture;  on  the  contrary,  the  pri2"e%^not en* 
matter  and  mate  both  fay,  that  they  were  taken  by  His  ^^,'^,^ip 
Majefty's  frigate  Dejiree^  and  that  the^nly  other  Ihip  coming  up  and 
they  obferved  in  fight  at  the  time  of  the  capture  was  aauai  capture. 
^  Englijh  frigate^  called  the  Quebec ,  which  had  chafed 

the 
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Hmp        the  prize  the  whole  of  the  day  previous  to  the  captufe. 
'iHfiMUKn.    j^^  pcrfcMi  from  on  board  the  captured  fliip  has  been 


Juii/iMh,iUt.  examined  upon  the  prefent  allegation.     Whether 

crew  of  the  Financier ^  the  prize  in  queftion,  had  left 
this  country  before  the  allegation  was  admitted^  or 
from  what  other  caufe  this  defed  in  the  regular  evi- 
dence has  proceeded,  does  not  appear.  Thofe  who 
have  been  producjed  for  examination  are  either  releafmg 
witncfles  belonging  to  the  Britomart  herfelf,  or  perfons 
from  the  Quebec ^  which  is  admitted  to  have  joined  in 
the  chuce,  and  whofe  intered,  as  joint-captors,  is  not 
denied.  Thefe  laft  are  entirely  difmterefted  witneffes^ 
and  upon  their  tedimony  the  Court  will,  upon  that 
account,  be  inclined  to  place  the  greateft  reliance. 
Captain  Hawtayne^  who  commanded  the  Qt^ebecy  fays, 
*^  that  the  faid  (hip  being  on  a  cruize  off  the  Texely  m 
•*  the  month  of  May  laft,  a  fchooner  was  difcovered 
"  on  the  23d  day  of  the  faid  month  of  May^  to  which 
**  His  Majefty*8  faid  fhip  gave  chace ;  that  the  faid 
••  fchooner  was  on  the  weather-beam  of  the  Quebec, 
**  ftecring  to  the  fouth-eaft,  carrying  fail,  and  appa^ 
**  rcntly  endeavouring  to  etfeft  her  efcape ;  that  the 
**  wind  being  tight,  the  deponent  ordered  four  boats 
^  from  His  Majelly's  faid  (hip  Quebec,  under  the  com^ 
^*  mand  of  two  lieutenants^  properly  manned,  to  go 
**  in  puriuit  of  the  faid  fchooner,  in  order  to  come  up 
'^  with  and  to  board  and  detain  her,  if  poflible ;  and 
"  they  accordingly  left  the  Quebec  for  that  purpofe^ 
**  about  dght  or  half^paft  eight  o'clock  A.  M.  of  the 
^^  £ud  a3d  of  May^  and  continued  on  that  duty  tilt 
**  picked  up  by  liis  Majefty*s  (hip  Britomart ,  at  the 
««  tune  and  in  confequence  ^  the  fignal  which  will  be 
*^  herein-after  depofed  of.  He  faith,  that  about  nine 
^  o^dock  A»M.  of  the  iaid  day,  a  brig  of  war  was» 

3  "  fcen 
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*'  feen  in  the  N.W.  quarter  from  the  j2'''^^^>  but  was  The 
«  not  in  chafe  of  the  faid  fchooner,  as  Ihe,  the  faid  ^'"*''"»"' 
^'  brigy  kept  a  courfe  widely  different ;  that  the  g«^^^^  jM(ys4th,iiix. 
*^  continued  chafing  the  faid  fchooner  upon  the  courfes 
^^  gradually  S.E.  from  South,  and  in  the  afternoon 
^^  gradually  to  the  N.W.,  the  wind  changing  alfo 
"  gradually^  during  the  day,  from  S.S.W.  by  the 
"  Weft  to  N.N.E.;  that  the  faid  brig  of  war,  which 
^  afterwards  proved  to  be  His  Majefty*  (hip  Britomart, 
^^  William  Buckley  Hunt  Efquire,  fcommander,  con- 
"  tinned  under  eafy  fail  (for  fuch  weather  if  flic  had 
^'  then  been  in  chafe)  upon  a  courfe  which,  in  the 
'^  deponent's  opinion,  was  three  points  more  to  the 
^'  fouth ward  and  weilward  than  the  Quebec  was  (leering, 
^  and  by  that  means  increafed  her  diftance  fo  con- 
^  fiderably  from  the  Quebec^  as  to  be  hardly  vifible 
'^  from  on  board  that  (hip  in  the  intermediate  time^ 
''  between  about  nine  o'clock  A.M.  and  twelve  and 
^^  one  o'clock  at  noon  of  the  faid  day ;  and  was  alfo^ 
^'  during  that  time,  fo  very  confiderably  diflant  from 
^  the  (aid  fchooner,  that,  in  the  deponent's  opinion 
'^  and  beUef,  the  perfons  on  board  the  faid  brig  could 
*'  hardly  fee  the  faid  fchooner,  for  it  was  neceflary 
^'  even  for  the  deponent,  at  that  time,  to  fweep  the 
^^  horizon  with  a  glafs  to  catch  the  faid  brig.  And 
^^  the  deponent  further  &ith,  that,  about  one  o'clock 
'^  P.M.  of  the  faid  day,  it  was  obferved  from  the  deck 
*^  of  the  Quebec^  with  a  glafs,  that  thq  faid  brig,  which 
"  afterwards  proved  to  be  the  Britomartj  had  fails  fet, 
'^  as  if  in  chs^e,  and  with  a  viqw  to  come  up  with  and 
'^  afeertain  the  circum(tances  attending  the  Quebec^s 
^^  chafe  of  the  aforefaid  fchooner ;  and,  as  the  faid 
^  brig  brought  up  with  her  a  frefh  wind,  (he  then 
^^  gained  fait  upon  the  Quebec  and  fchooner  upon  a 

^^  parallel 
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The        "  parallel  line  to  windward ;  and,  at  about  four  or 

iNAwcitR.    <ff  half-paft  four  o'clock  P.M.  of  the  fame  day,  fhe 

J«(jf24th,i8ii.  **  was  afcertained  to  be  His  Majefly's  fhip  Britomart  y^^ 

(it  appears  that  he  did  not  before  know  what  fhip  it 
was,  and  confequently  that  thefe  veflels  were  not  affo- 
ciated  for  the  purpofe  of  cruizing  together,  or  indeed 
upon  any  conjoint  fervice ; )  "fhe  having  at  that  time 
**  clofed  with  the  Quebec  upon  a  contrary  tack,  which 
**  lafl-mentioned  fhip  was  occafionally  firing  at  the 
*^  faid  fchooner ;  and  when  the  faid  brig  Britomart 
*^  had  clofed,  as  aforefaid,  with  the  ^ebecj  fhe,  the 
faid  brig,  commenced  firing  at  the  Chace,  and  in 
conjundion  with  the  ^ebecy  the  faid  fchooner,  the 
Chace,  being  at  that  time  about  long  cannon-fhot, 
or  perhaps  rather  more,  diflance  to  windward  of 
His  Majefly's  faid  two  fhips.  That  about  half  paft 
•*  three  o'clock,  and  before  the  Britomart  had,  as 
aforefaid,  clofed  with  the  ^uebecy  the  deponent, 
who  at  that  time  fuppofed  the  faid  brig  to  be  a  Bri' 
*^  tijb  fhip  of  war,  obferved  her  to  pick  up  one  of  the 
Quebec's  boats ;  and  after  the  Britomart  had  fired 
feveral  fhot  at  the  faid  Chace,  the  Deponent  finding 
it  neceflary  to  have  the  boats  belonging  to  the 
^ebec  taken  up,  and  confidering  that  the  Quebec 
had  the  advantage  as  the  purfuing  fhip,  he  there- 
upon, to  prevent  the  necef&ty  of  the  ^ebec  givmg 
up  the  chace  to  pick  up  her  own  boats,  made  a 
fignal  to  the  Britomart  to  ceafe  firing,  and  to  pick 
**  up  the  faid  boats."  This,  I  prefume,  was  a  very 
proper  exercife  of  difcretion  on  the  part  of  Captain 
Hawtayne.  It  is  not  fuggefted  that  .it  was  done  from 
any  finifler  motive,  or  with  a  view  of  depriving  the 
Britomart  of  her  right  to  fhare.  Thinking  the  ^ebec 
had  the  advantage  with  refpeft  to  thexhace,  he  direded 
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as  he  had  undoubtedly  a  right  to  dired,  the  other  (hip        The 
to  pick  up  the  boats.    The  probability  of  the  capture  ' 

D^ould  have  been  teffened  if  he  had  a&ed  in  a  different     Jnfy  a4th» 
wdj,  by  detaining  the  Quebec  to  pick  up  her  own  boats, 
as  he  muil  naturally  have  defired  otherwife  to  have 
done :  having  a  choice  of  difficulties  to  contend  with, 
he  purfued  that  courfe  of  condud  which  appeared  to 
be  moil  advantageous  to  the  public  fervice.    He  goes 
(m  to  lay,  ^^  that  Captain  HunU  of  H.M.S.  Britomart^ 
''  m  obedience  to  fuch  fignal,    immediately  ceafed 
"  firing,  ihortened  fail,  and  fecured  and  took  up  the 
''  other  three  boats  belonging  to  the  ^ebec;  and, 
^  after  having  fo  done,  the  Britomart  was  feen  by  the 
"  deponent"— to  do  what  ?  ——not  to  follow  the  prize 
in  queftion,  but — "  to  follow  the  Quebec  in  purfuit  of  / 

^'  the  faid  fchooner.'*    Captain  Hawtayne  further  fays, 
^  that  the  weather  then  coming  on  extremely  thick, 
"  with  fmallrain,  the  Britomart  was  loft  fight  of  from 
^^  the  Quebec  between  fix  and  feven  o'clock  in  the 
^  evening.'*     Now,  if  the  Britomart  at  thac  time  loft 
fight  of  the  ^ebec,  fhe  muft,  long  before,  have  loft 
fight  of  the  prize,  which  was  far  a-head  of  the  Quebec. 
It  was  as  much  as  the  ^ebec  herfelf  could  do  to  keep 
fight  of  the  prize,  and  it  is  abfolutely  impoflible  that 
the  Britomart  fhotuld  have  feen  the  prize ;    I  think 
Ca^>tain  Hawtayne  expreffes  himfelf  with  very  great 
accuracy  when  he  fays.  She  followed  not  thefchooner^  but 
TheQuebbc  inpurfidt  of  the  fcbooner.     The  chace 
continues  till  nine  o'clock,  and  then,  for  the  firft  time, 
the  aAual  captor^  the  Dejiree^  makes  her  appearance, 
havmg  no  previous  connexion  either  with  the  one  fhip 
01^  the  other;  but,  coming  entirely  unknown  to  either 
of  them,  from  a  different  quarter,  fhe  intercepts  the 
prize  before  it  could  get  mto  the  TexeL    It  is  the 
VOL.  I.  F  opinion 
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The        opinion  of  one  of  the  witnefles,  that  the  prize /would 
FiKAwcKR,    ^^^^  efcaped  altogether  from  the  J^f*^^  and  Bri^ 


jufy  a4th,  mari ;  and  Capt.  Hawtayne  hknfelf  is  clearly  of  opi- 
'^'^  nion,  that  the  Dejiree  mud,  at  all  events^  have  been 
the  a&ual  captor.  Now,  this  apinion  of  C^pitasa  Haw^ 
U^/ne  and  the  other  witnefs  is  m  (fired  oppofition  to 
the  ftatement  contained  in  the  allegadon,  that  the  BrU 
tomart  would  have  been  the  adual  captor,  if  ihe  had 
not  been  detained  in  the  fervice  of  picking  up  the 
boats  of  the  Quebec.  It  appears,  that  the  Jfuebec  and 
the  prize  tacked  about  feven  o'clock  at  night,  in  order 
to  avoid  the  Dutch  coail ;  and  Captain  Hawtc^fne^ 
founding  his  conjedare  on  the  fad  of  her  being  in 
fight  the  next  morning,  prefumes  that  the  Britomart 
muft  have  done  the  fame.  But,  taking  the  fad  really 
to  be  what  Captain  Hawtayne  fuppofes  it  to  have  been, 
ilill  the  Britomart  muft  have  been  at  a  very  confider- 
able  diftance  from  the  place  where  the  capture  was 
made ;  for  it  is  not  deiued  that  the  Quebec  came  up 
with  the  Dejiree  and  the  prize  at  twelve  o'clock  at 
nighty  and  that  the  Britpmart  did  not  arrive  till  fevenl 
hours  afterwards^  namely,  at  five  o'clock  on  the  fpL 
lowing  morning.  If  the  Britomart  continued  the 
chace  of  any  (hip,  it  muft  have  been  of  the  Quebec^ 
and  of  That  (he  had  entirely  loft  fight ;  the  purfiiit 
even  of  that  fhip  cannot  properly  be  denominated  a 
chace ;  it  was  a  conjedural  purfuit  only ;  it  was  a 
feeling  about  in  the  dark,  a  fearch  and  enquiry,  but 
no  chace.  The  chace  of  the  prize  by  the  Britomart 
muft  be  held  to  have  ceafed  at  fix  or  feven  o'clock  on 
the  evening  before  the  capture,  when  (he  was  em* 
ployed  in  picking  up  the  boats  of  the  Quebec ;  after 
which  time  fhe  never  again  got  fight  of  the  prize« 
Then,  by  what  poffibility  can  the  Britomart  be  con- 

fidered 
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iidered  a  joiot  chacer  i    The  adual  chace;,  that  is^        Tiw 

FlMANCJSU 


the  cfaace  by.  die  (hip  which  a£lually  eflfeS:e4  the  c^p? 

Care,  did  not  commence  till  long  after  the  Britomart     Juijf  %^ 

had  difcontinued  the  purfuit.     In  this  fecond  and        ^ 

cflFedual  chaoe  flie  did  not  in  any  manner  co-operate  ; 

fhe  neither  faw  the  chacer  nor  the  chaced,  and  had  no 

participation  whatever  in  the  tranfa£tion.    On^hat 

principle  then  can  k  be  contended  that  (he  ia  ensiled 

to  fhare  by  virtue  of  the  former  iiiace  with  the  ^jfebecf 

Hie  Quebec  is  herfelf  only  a  conftruftive  captor }  ai^ 

to  let  in  another  fhip,  merely  becaufe  ihe  had  joined 

in  a  previous  chace  with  a  conftrudive  captor,  would 

be  carrying  the  principle  of  conftrudive  joint  captune 

£uther  than  it  has  ever  yet  been  carried.    The  ad« 

miffion  of  a  con(lru£tive  captor  to  ihare  with  an  a^ual 

captor  is,  in  itfelf,  an  indulgent  conftrudion  of  the 

law,  which  muft  not  be  further  extended.    Upon 

coniideradon  of  the  fafts  fpoken  to  by  the  witneffes, 

I  am  of  opinion^  that  the  Britomart  is  not  entitled  to 

(hare  as  an  adual  joint  captqry  and  that  the  principle 

of  conftrudive  joint  capture  will  not  ai&ft  her  claim. 

Here  is  nointimidation  of  the  enemy  proved,  nor,  indee^^ 

18  there  any  thing  to  (hew  that  the  prize  at  all  noticed 

the  firing  of  the  ^riVom/ir/,  the  witneifes  in  preparator|r 

being  entirely  (ilent  on  the  fubje^t    Neither  can  it  be 

£nd  that  there  was  any  encouragement  of  the  friend^ 

(ince  it  was  utterly  unknown  .to  the  capturing  (hip 

that  the  Britomart  viras  in  that  neighbourhood.    .It   . 

Appears  to  me,  that  there  was.  no  contribution  of 

affiftance,  either  a&ual  or  virtual^-In  point  iqf  £31^ 

not  any  a&ual  chace  i  in  point  of  principle^.'fieitber 

enconrageihent  of  the  friend,  nor  intimidadon  of  the 

enemy* 

F«  It 
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The  It  mayi  perhaps,  be  deemed  a  hardfliip  that  th» 

^^^J[^^2^^J^  veflel  ihould  lofe  the  benefit  of  fharing  in  the  prize,  tn 


/u^  «4tb,  confequence  of  the  orders  (he  received,  to  pick  up  the 
''"'  boats  of  another  fliip,  by  which  fervice  (he  was  de* 
layed.  The  anfwer  which  muft  be  given  to  thofe  who 
entertain  fuch  an  opinion  is,  that  it  is  the  firft  duty  of 
the  king's  officers  to  obey  the  lawful  commands  of 
their  fuperiors,  and  that  views  of  mere  private  ad- 
vantage are  of  fecondary  confideration  only,  and  muft 
give  way  to  the  imperative  requifitions  of  the  public 
fervice.  I  am  of  opinion,  that  it  would  be  going 
beyond  what  the  Court  has  hitherto  done,  to  admit 
this  claim. 

The  Court  reje&ed  the  dadm  of  the  Britomartj  but 
c&refted  the  expences  to  be  paid. 


jwjraifttisii.  MARY,  Miller. 

« 

Ktmid(m  hwt,  TTHIS  was  the  cafe  of  a  (hip  under  Briti/b  co- 
^J^^-T^  lours,  which  was  laden  at  tht  ifland  of  St.  Crouc 
nSibeWibt  with  fix  baks  of  woollens,  fifty-three  trunks  contain* 
■Mdier  toauur  u^g  calicocs  and  various  other  articles  of  Briiijb  mer* 
S^  aI^JT*  chandize,  five  calks  of  hardware,  two  tierces'  of  tin 
^■^^^^h  ware,  two  cafes  of  hats,  ten  boxes  of  handkerchiefs, 
omnor  kgiiiybt  and  forty-fcven  boxes  of  foap,  which  had  previoufly 
^JTmT  been  imported  into  that  place  firom  Great  Britain^  and 
iflnid  to  mdm.  ^^  f^^  thcnce  to  P0rt  Rejal  in  Jamaica^  at  which 

place  (he  was  fetzed  in  March  i8io,  by  Henry  Boys 
Efquire,  commander  of  His  Majefty's  (hip  MazeUe^ 
and  proceeded  againft  as  a  forfeiture,  in  the  Vice  Ad« 
miralcy  Court  at  Jamaica. 

On 
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On  the  2d  of  April  1810,  a  libel  was  filed  on  be-        Th# 
half  of  the  feizor,  which  pleaded,  amongft  other  thmgs^  ^^' 


that  after  the  paifing  of  a  certain  aft  of  parliament  j^  3 jft«  xti. 
made  and  pafled  in  the  fifteenth  year  of  "the  rdgn  of  is  Cas.^  c.?- 
liis  late  Majefty  King  Charles  the  Second,  inutled, 
**  An  Ad  lor  the  encouragement  of  trade,"  and  be- 
fore the  day  of  exhibiting  this  libel,  to  wit,  oh  the 
27th  day  of  Marcb^  in  the  year  it  10,  fix  bales  of 
woollens,  &c.  were  imported  in  the  faid  veflel  called 
the  Mary  J  into  the  laid  ifland  of  Jamaica^  the  faid  fix 
bales  of  woollens,  &c.  being  commodities  of  the 
growth,  produce,  and  manufafture  of  Europe^  and 
not  bond  fide  and  without  fraud  laden  and  fhipped  in 
England^  Wales^  or  the  town  of  Berwick^ufon-Tweedp 
and  not  carried  dire&ly  thence  to  the  faid  Ifland  of 
Jamaica^  contrary  to  the  form  of  the  ftatute  in  fuch 
cafe  made  and  provided  ;  whereupon  the  faid  Henry 
Boys  prayed  that  the  faid  veflel  the  Mary^  together 
with  the  goods  laden  in  and  on  board  the  fame,  might 
be  ccnfifcated  and  adjudged  forfeited  ;  one  moiety 
thereof  to  the  ufe  of  our  Sovereign  Lord  the  King, 
and  the  other  moiety  thereof  to  the  ufe  of  the  faid 
Henry  Boysy  commander  of  H.  M.  S.  Mozelle^  his  offi* 
cers,  feamen,  and  marines. 

A  claim  was  given  by  ffeUwood  Hy/lop,  merchant 
of  Kingston^  for  the  fliip,  on  behalf  of  Bibby  and 
Company,  of  Liverpool  i  and  for  the  goods,  on  behalf 
of  fFiJliam  Taylor joi  the  fame  ^  place.  Hy/Iop  dated, 
b  his  claim,  that  he  had  lafely  received  a  letter  firom 
WiiUam  Taylor^  of  Saint  Croix^  dated  18th  March 
1810,  inclofing  a  bill  of  lading  and  invoices  for 
fundry  merchandize  fliipped  by  him  to  the  claimam*is 
addrefs  in  the  Mary^  by  order  <tf  William  Taylor^  of 
Liverpool ;  and  that  in  the  letter  were  incioiiKi  a  bill 
of  lading  for  all  the  Marftcasfp^  from  Saint  Croixto 

F  3  Kit^sfm^ 
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Th«        Kingsfonf  and  four  invoices^  of  which  the  three  firit 
^^***      were  for  feveral  parts  of  the  Af/iry*s  cargo,  flatedrefpcc- 


I'  Tl  I  ■  w 


My  31ft,  z8ii.  tively  to  have  been  parts  of  the  cargoes  of  the  Sally ^  the 

Wiltiam^  and  the  Refolution^  and  to  be  (hipped  on  boanl 
the  Mary  J  consigned  to  Hyftop  and  Co.,  by  order  and 
on  account  of  Taylor j  of  Liverpool ;  and  the  fourth 
invoice  was  for  the  refidue  of  the  Mary^s  cargo,  and 
purported  to  be  for  goods  purchafed  by  Taylor y  of 
Liverpool^  at  Mancbejier.  The  claimant  then  further 
ftated^  thit  the  whole  of  the  Marf%  cargo  viras  the 
property  of  Taylor ^  of  Liverpool^  and  the  claimant  be- 
lieved it  to  be  of  Britijh  manu£adure,  and  to  have 
.  Yiten  bwd  Jide  MipipcAzX  Liverpool^  2016,  from  thence 
carried  to  Saint  Croix,  where  the  fame  was  regularly 
laden  in  the  Mary,  for  Kingiion^  feconty  being  firft 
pven  as  required  by  law.  In  proof  of  which  he  referred 
to  ihk  documents  annexed  to  hia  claim*  He  further 
ftated  his  beliisf  that  Bibbf  and  Co.  were  owners  of  the 
Mor^,  and  in  proof  theneof  referred  to  the  certificate  of 
iiq;iftry  annexed  to  his  claim.  He  ftated,  likewife,  that^ 
by  ad  Order  in  Council  of  nth  May  1808,  it  was  de- 
elaied,  that  the  King's  fubje&s  might  lawfully  trade  to 
and  from  the  iiland  of  Saint  Croix j  (inter  alia,)  fubjed 
to  the  fame  rules,  &c.  as  the  other  W^  India  iflands. 
And  further,  that  the  Mary  was  feized  in  the  harbour 
6f  Port  Royalj  before  her  arrival  at  Kingston,  before 
ihe  had  come  to  an  anchor,  and  before  fhe  had  bn^eii 
bulk ;  and  that  neither  the  owner  of  the  (hip  or  goods 
intended  any  fraud)  the  goods  having  been  permitted 
by  the  cvftom  houfe  at  Saint  Croix  to  be  cleared  foit 
Jamaica^  with  a  let-pafs  from  the  governor  of  the 
iiland. 

The  documciiti  annexed  to  the  daim^  befides  the 
ImU  of  lading  and  mvoices9  the  fuldlance  of  which  h 


/. 
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clearance  from  the  cuftom      ^^ 

Mart. 


houfe  at  Saint  Croix  for  the  Mary  and.  her  cargo^  « 

which  cargo  is  dated  to  have  been  imported  from  <^«^3iftfX<ii< 

Liverpool^   in  the  Refolutim^  the  fVilliam^  and  the 

Sally ^  and  to  be  all  of  Britijb  manufa&ure  ;  of  certi-^ 

ficates  of  the  proper  bonds  haying  been  given ;  of  a 

let-pals  from  the  governor  of  Saint  Croix^  and  of  the 

certificate  of  regiftry  for  the  Mary  from  the  port  of 

Liverpool,  by  which  Bibby  and  Co.  appeared  to  be 

the  owners. 

No  witnefles  were  examined  on  either  fide. 

The  camfe  came  on  for  hearing  in  the  Vice  Admi- 
ralty Court  at  Januuca^  on  the  a^d  of  April  1810, 
when  the  Judge  condemned  the  ve&l  and  goods  ac« 
cording  to  the  prayer  of  the  libel.  From  this  fentence 
•f  condemnation  the  prefent  a{^>eal  was  profecuted* 

JUDOMBKT. 

Sir  fV.  &0//.«— This  fliip  and  cargo  were  proceeded  ' 
agunft  and  condemned  in  the  Vice  Admiralty  Court 
at  Jamaica^  for  having  imported  into  that  iiland  the 
feveral  commodities  encumerated  in  the  libeU  in  viola- 
tion of  the  ftatute  15  Car.  a.  c.  7.  intitled,  ^^  An  A&  i5  0r.».c.7. 
**  for  the  encouraging  of  trade ;"  by  the  6th  fe&ion  of  *  ^* 
which  ftatute  it  is  enaded,  ^^  that  no  commodity  of 
^  the  growth,  production,  or  manufacture  of  Europe^ 
<<  (hall  be  imported  into  any  land,  iiland,  plantation^ 
^  colony,  territory,  or  place,  to  His  Majefty  belongf^ 
^  ing,  or  which  fhall  hereafter  belong  unto  or  be  in 
^  the  pofleilion  of  His  Majefty,  his  heirs  and  fuccef« 
^  fors,  in  Afta^  Africaj  or  America^  but  what  fhall 
^  be  bend  fide  and  without  fraud  laden  and  fhipped  in 
'^  England f  Wales ^  or  the  town  of  Berwid^upon^Tilueed^ 

^  and  in  EngHJb  built  (hipping,  and  where^  the  maf- 

p  4  **  ters 
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The        *•  ters  and  three  fourths  of  the  mariners'at  leaft  are 
„  **  £nglijhf  and  which  (hall  be  carried  direSly  thence 

Juijf  3zft,  igzz.  ^^  to  the  faid  lands^  iflands^  plantations,  colonies,  ter- 
ritories, and  places,  and  from  no  other  place  or 
places  whatfoever,'  any  law,  ftatute,  or  ufage,  to 
the  contrary  notwithilanding,  under  the  penalty  of 
*^  the  lofs  of  all  fuch  commodities,  of  the  growth, 
^  produftion,  or  manufa£ture  of  Europe^  as  fhall  be 
*•  imported  into  any  of  them  from  any  other  place 
**  whatfoever,  by  land  or  water,  of  the  fliip  or  veffel 
^^  alfo  in  which  they  were  imported,  with  all  her  guns, 
^*  tackle,  furniture,  ammunition,  and  apparel/' 

It  is  admitted,  on  the  part  of  the  claimants,  that 
thefe  are  European  goods,  and  that  they  were  imported, 
in  the  firft  place,  into  Saint  Croix j  and  were  afterwards 
carried  on  to  Jamaica;  but  it  is  faid  that  they  were 
not  landed  in  Jamaica^  and  confequently  that  the 
offence  of  importing  them  into  that  ifland  was  not 
confummated.  Now,  in  order  to  conftitute  an  impor- 
tation, within  the  meaning  of  the  ftatute,  it  is  not  ne- 
ceffary  that  the  goods  (hould  have  been  adually  landed. 
It  is  fufficient  if  they  were  brought  into  the  harbour 
with  an  intention  of  importing  them ;  and  the  exift- 
ence  of  fuch  an  intention  is  not  in  the  prefent  cafe  de- 
nied. It  has  likewife  been  urged,  as  a  circumftance 
favourable  to  the  interefts  of  the  claimants,  that  they 
have  conducted  themfelves  throughout  the  tranfadion 
with  perfect  good  faith,  that  they  have  been  guilty  of 
no  fraud  or  concealment,  and  that  if  they  have  engaged 
in.  a  commerce  which  turns  out  to  be  not  ftridly  legal, 
it  has  arifen  from  mifapprehenfion  only,  and  not  from 
any  intention  of  violating  the  laws  of  the  country.  The 
condu£t  of  the  parties  certainly  does  not  appear  to  be 
tainted  with  ill  £auth }  but  that  is  a  circumftance  which 

can 
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can  make  no  difference  in  the  fentence  which  it  will  be        Tiie 
the  duty  of  the  Couit,  however  repugnant  to  its  feel-      ^^^^' 
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ingS)  to  pronounce^  provided  the  tranfgreflion  of  the  July  ^itt^  ^sxx. 
law  is  clearly  eftabliflied. 

The  fads  being  admitted,  I  have  only  to  inquire 
whether  they  do  or  do  not  fall  within  the  range  of  the 
penaldes  impofed  by  the  aft  of  parliament.  In  the 
prefent  difcharge  of  its  funfUcms^  the  Court  has  a  very 
limited  duty  to  perform  :  It  is  merely  minifterial  in  its 
application  of  the  law  to  the  cafe  which  now  (lands  for 
dedfion,  and  muft  not  fuffer  itfelf  to  enter  into  any 
fpeculations  on  the  policy  of  a  meafure  which  the  wif« 
dom  of  the  Legiflature  has  thought  proper  to  enad. 
Where  the  words  of  the  ftatute  are  clear  and  unequivo- 
cal, the  Court  is  bound  to  interpret  and  to  ^ply  them 
according  to  their  obvious  meaning. 

By  the  6th  fe&ion  of  the  a£t.  as  above  recited,  the  isCwr.^cy. 
goods  are  to  be  (hipped  in  England,  fVales^  or  the 
town  of  Benvick-upon-Tweedf  and  to  be  •*  carried 
'^  diredly  thence  to  the  faid  lands,  iflands,  plantations, 
^  colonies,  territories,  and  places,  and  from  no  other 
'^  placeor  places  whatfoever/*     A //ir^A  importadon, 
therefore,  is  neceflfary  under  this  fe£Hon  of  the  ftatute. 
Now  the  m^eaning  of  a  dtreS  importation,  obvious 
enough  in  itfelf,  has  been  further  fixed  by  long  ufage ; 
and  the  only  iiiteq>retadon  which  has  been,  or  can 
with  any  propriety  be  put  upon  the  words,  is,  that  the 
goods  muft  be  brought  immediately  from  the  place  of 
fiiipment  to  the  port  of  deftination  by  a  continued  con- 
veyance in  the  fkme  veflel.  There  muft  be  no  entrance 
of  any  intermediate  port,  nor  any  tranflupment  of  the 
goods,  unlels  fuch  meafures  are  reforted  to  under  the 
preflure  of  unavmdable  neceffity.    It  was,  indeed,  ad- 
mitted, in  the  couife  of  the  difcufiion,  that  this  is  the 

true 
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Tiw         true  interpretation  of  the  terms  ;  but  it  has  been  ccm- 
tended,  that  the  fpirit  of  the  aft  would  be  fufficiently 


,;^^3xft,xSii.  complied  with  if  the  importation  were  dire&  into  any 

one  of  the  places  fpecified,  though  the  goods  fhould 
be  afterwards  fent  on  to  another  of  fuch  places.     The 
coupfel  for  the  appellants  have  endeavoured  to  fuflain 
this  interpretation  by  obferving  that  the  words  in  the 
latter  part  of  the  fedion  are  in  the  plural  number^  and 
have  inferred  from  thence  the  legality  of  tranfliipping 
and  fending  on  European  goods  from  one  colony  in  die 
If^ejl  Indies  to  another,  provided  the  importation  were 
directly  and  regularly  made,  in  the  firft  inftance,  into 
any  one  of  the  colonies.     But  I  am  of  opinion,  that 
'  this  conftru^ion  is  not  fuftainable  on  the  words  them- 
felves,  which  mud  be  taken  in  conjunction  with  die 
former  part  of  the  fentence,  which  is  in  the  lingular 
number,  and  provides  that  the  goods  (hall  not  be 
otherwile  imported  into  any  land,  iiland,  or  colony, 
fcc.     The  words  which  are  plural  muft  be  taken  dif- 
tributively,  and  be  conftrued  to  mean  any  of  the  fsud 
lands  or  iflands.     The  mode  of  expreflion  here  ufed  is 
a  fort  of  eliipfis  adopted  for  the  fake  of  brevity  only, 
and  muft  be  underftood  to  have  the  fame  meaning  as 
the  antecedent  part  of  the  fentence.     But  the  matter  is 
put  out  of  all  doubt  by  the  words  which  immediately 
follow^  and  which  contain  the  penalty.    The  goods 
are  to  be  forfeited  if  hnported  into  any  of  them  itoax 
any  other  place  whatfoever.    It  is  neceflary,  therefcMre, 
that  the  goods  fhould  be  brought  dired  from  the 
Hiother  country  to  the  colony  into  which  they  are  in* 
fended  to  be  impcMrted ;  they  cannot  legally  be  feat 
from  one  ifland  to  another.    If  a  contrary  ufage  has 
erroneouily  obtained,  which,  judging  from  the  pub* 
lidty  with  which  the  prefent  tran&dion  has  been  coa- 

duaed. 
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dufittd,  I  (hould  conceive  may  have  been  the  cafe,  ftiU      jj^ 

rhe  prevalence  of  fuch  a  pradice  cannot  be  permitted 

to  weigh  s^ainft  the  pofitive  injundion  of  the  ftatute.  '^^  ^^^>  ^H^- 
If  a  conftrudion  djffiBrent  from  that  which  I  have  a(^ 
fumed  to  be  the  true  one  could  be  upheld,  then^  as  it 
has  been  pointed  out  by  Dr.  Arnold^  it.  might,  upon 
die  lame  ground,  be  contended,  that  it  is  lawful  to 
import  goods  diredly  to  the  Britijh  fetdements  in  AJU 
or  Africa^  and  from  thence  to  the  Wefi  India  iilands. 
The  conftrudion  in  one  cafe  would  be  neceflarily  co- 
extenfive  with  the  confbudion  in  the  other.  But  this 
circuitous  mode  of  importing  European  commodities 
into  the  colonies  could  never  be  permitted,  fince  it 
would  open  a  wide  door  to  fraud  .and  inconvenience  of 
^  every  kmd.  I  anv  clearly  of  opinion,  that  the  rule  re- 
quiring a  dired  importation  from  the  mother  country, 
into  each  of  the  colonies,  muft  be  held  imperative, 
imfeis  it  has  been  modified  by  fubfequent  ads  of  par- 
fiament. 

Now  feveral  ftatutes  of  a  later  date,  particularly  7&sw.j.c.a2. 
that  of  7  &  8  ^.3.  c.  2a.  pafled  for  the  purpoft  of 
Rguladng  the  plantadon-trade,  have  becR  called  in  aid 
•f  the  cafe  of  the  appellants,  and  if  it  were  clear  that 
there  could  be  no  other  trade  between  the  colonial 
ports  except  in  the  tranfportation  of  European  com- 
modities, an  inference  might  fairly  be  raiied,  that  it 
was  the  intendon  of  the  Legiflature,  in  pafling  this  ad, 
to  authorize  a  trade  in  fuch  commodities.  But  there 
being  a  trade  of  another  kind,  namely,  in  articles  the 
pnxluce  of  the  colonies  themfelves^  this  ftatute  mufi 
be  underftood  as  compoiing  a  law  iot  the  regulation  of 
that  trade,  and  fball  not  be  oonftrued  to  repeal  a 
former  ftatute  by  mere  inference,  when  there  is  an* 
€dier  fid}jed  to  which  it  will  apply«  The  fame  ob- 
icrvation  will  be  liificimt  to  do  away  any  efied  which 

might 
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The         might  otherwife  be  fuppofed  to  belong  to  another 
ftatute  which  has  been  referred  to,  4G.  3.  c.  i5«/  29. 


jkijf  31ft,  181  !•  The  adl  45  G.  3.  f.57-  by  which  free  ports  are  efta* 
4G.3.C.15.  bliihed  in  certain  iflands  in  tht  fFi^  Indies j  has  like- 
45  0.3.  c.  57-     wife    been  reforted   to,  and  the  claufe  in  that  afl, 

has  been  pointed  out,  by  which  it  is  enadtd,  ^^  that 
^^  it  fhall  be  lawful  to  export  in  any  Britijh  (hip  or 
^'  veflel,  owned  and  navigated  according  to  law,  from 
^^  any  of  the  faid  iflands  in  this  ad  enumerated  to  any 
*'  Britijh  colony  or  plantation  in  America  or  the  We^ 
**  Indies^  any  goods  or  commodities  whatever  of  the 
^^  manufadure  of  Europe  ;'*  but  the  ifland  of  Saint 
Croix  is  not  included  in  this  number,  and  the  enume- 
ration of  fome  ports  piufl  neceflarily  be  held  to  operate 
to  the  exclufion  of  the  others,  and  of  Saint  Croix 
among  the  refl.  If  this,  indeed,  had  been  an  ex- 
portation from  Kingston  in  Jamaica  to  Saint  Crotx^  the 
tranladion  would  have  been  legal,  Kingston  being  tbne 
of  the  enumerated  ports,  but  the  voyage  from  Saint 
Croix  to  Kingston  is  as  clearly  illegal. 

It  has  been  made  matter  of  obfervation  by  the  coun* 
fel  for  the  claimants,  that  the  Coun  below  has  not 
direded  the  diftribution  of  the  penalty  in  conformit]^ 
to  the  provifions  of  the  law:  The  fentence  of  the 
Vice  Admiralty  Court  having  ordered  diftribution  to 
be  made  in  moieties  to  the  feizor'and  the  crown^ 
15  Ctr.  a.  e.  7,  y^h^rcas  by  the  ftatute  under  which  theft  proceed- 
ings have  been  inftituted  and  carried  on,  it  fhould 
have  been  diftributed  in  three  parts,  one-third  to  the 
king,  another  to  the  governor  of  the  ifland,  and 
another  to  the  informer.  In  the  mode  of  diftribution, 
however,  the  claimant  can  be  in  no  manner  interefted. 
I  (hall  not  difturb  the  fentence  of  the  Court  below, 
but  (hall  affirm  the  condemnation  of  the  ihip  itfeli^ 
and  of  die  goods  enumerated  in  the  libel. 
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SARAH,  Gill.  ^ ,     ^   , 

'  /ti/y  jtft,  15X1. 

T^HIS  was  the  cafe  of  a  fhip  under  Englijh  colours,  ^^H^^V^ 
which  (ailed  from  Liverpool  on  the  1 7th  of  De^  importauon'of 
semher  1809,  at  which  port  (he  was  chartered  for  a  mtosTcroix 
voyage  to  Heligoland^  and  thence  to  Si.  Croix,  m  the  ^Sl^dlS'^e 
fFe/i  huUes.    The  vcffel  arrived  at  Heligoland  on  the  '^  *>«»««  «»»- 
a5th  of  the  fame  month,  and  there  took  on  board  a  of  omt  Britain. 
cargo,  confiding  of  87  (irkins  of  butter  and  1 12  bags  — ^Lbmnadan . 
of  beans,  with  which  (he  failed  to  St.  Croix^  without 
any  clearante  on  board  ;  and,  upon  her  arrival  at  that 
ifland,  was  feized  on  the  30th  of  March  1810,  by  the 
fisarcher  of  the  cuftoms,  who  inftituted  proceedings 
a^nft  the  (hip  and  cargo,  under  the  ftatutes  1 5  Car.  1*  15  Car.  %.  c.  j. 

c.  J.  and  4  Geo.  3.  c.i^.  43c-  ^s- 

/■ 

On  the  19th  of  April  the  caufe  came  on  for 
hjearing,  when  the  Judge  of  the  Vice  Admiralty  Court 
pronounced  for  the  condemnation  of  the  (hip  and 
cargo* 

From  this  fentence  the  prefent.  appeal  was  profe- 
coted. 

JUDOMXKT. 

Sir  W.  5c0//.— This  (hip  and  cargo  are  proceeded 
againft  on  two  grounds :  firft,  for  an  importation  into 
St.  Croix  J  contrary  to  the  ftatute  i$Car.2.i  and 
iecondly,  for  not  being  provided  with  the  proper 
cocket  or  clearance  from  an  o(Ecer  of  His  Maje(ty's 
Cuftoms,  as  required  by  ftatute  4  Geo.  3.  c.  15.  The 
proceedings  in  the  Court  below  were  conduded  in  a 
manner  not  die  moft  regular,  and  the  cafe  was  very 

8t  '  ilenderly 
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Tht         flenderly  fumifhed  with  evidence ;  but  the  Ifland  of 
St.  Croix  haying  been  but  lately  reduced  into  Briiijh 


Jbijir  31ft,  i8ii,  poffefSon,  the  Vice- Admiralty  Court  there  eflablifhed 

is,  of  courfe,  not  very  well  verfcd  in  the  accuracy  of 
legal  proceedings,  as  obferved  in  the  courts  of  this 
country^  and,  perhaps,  is  not  in  the  habit  of  requirii|g 
proofs  with  refpeft  to  fafts  which  are  other  wife  fo  well 
known,  as  the  arrival  of  this  fhip  and  the  exad  place 
of  feizure  muft  neceffarily  have  been  in  that  colony. 

It  is  faid  that  the  fa£t  of  importation  is  not  fuffi- 
ciently  proved ;  that  the  mafter  might  have  approached 
the  ifland  for  the  purpofe  of  enquiry  only,  and  with  a 
view  of  going  elfewhere,  in  cafe  the  importation  could 
not  be  legally  effeded.  But  I  think  there  is  fufficient 
proof  of  a  fixed  intention  to  import  thefe  goods.  The 
flup  is  chartered  to  go  from  England  to  HeJigoJand, 
and  thence  to  St.  Croixy  with  articles  which,  in  all 
probability,  are  the  produce  of  the  continent  in  the 
neighbourhood  of  Heligoland  i  and,  if  fo,  there  is  a 
dired  violation  of  the  whole  principle  of  the  colonial 
laws.  The  cafe  fets  out  with  a  breach  of  the  cardinal 
point  of  policy  in  our  colonial  fyftem,  which  is  to  give, 
as  far  as  poflible,  a  monopoly  of  the  trade  to  the 
mother-country.  The  fliip  was  brought  to  St:  Croix, 
clearly  with  an  intention  of  landing  the  goods,  if  it. 
could  be  in  any  manner  effe£ked.  The  mafter  goes  to 
the  Cuftom-Houfe,  and  reports  his  veflel,  but  is  not 
permitted  to  make  his  entry.  His  own  confent  to  the 
meafure  was  full,  Quantum  in/e  fuit  he  had  done  to 
complete  the  importation,  and  was  only  ftopped  by 
the  refiifal  of  the  Cuftom-Houfe  to  ian&ion  the 
proceeding. 

It  has  been  faid  there  is  no  evidence  to  (hew  that  the 
Tcflel  was  mthin  the  Harbour  of  St*  Croix  at  the  time 

of 
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of  feizure,  and  ccotainly  the  wimeflfes  do  not  in  ezpreft        The 
words  fpeak  to  that  field.    But  they  make  ufe  of  terns  ^' 


of  art  which,  in  my  opinion,  amount  to  the  fame  Jmfysi^i%t%. 

thing.    Thej  defcribe  the  feizure  to  have  been  within 

hi»  lenfua  (f  ibejb^n^  and  the  probability  is,  that  it 

wis  within  the  harbour.     The  mafter  had  gone  to  the 

Cuftom*houfe  for  the  purpofe  of  making  an  entry 

before  the  ieizure  took  place,  and  the  prefumprion  is, 

that  the  veflel  arrived  with  the  mafter,  unlefs  the  con* 

trary  be  fliewn.     This  prefumption  is  not  rebutted  by 

tsky  thing  offered  in  the  way  of  defence  or  explanation, 

and  therefoiie  I  fhall  hold  that  there  is  fufficient  proof 

of  the  Ihip's  arrival  within  the  harbour.    I  cannot 

attend  to  the  fuggeftic^  which  has  been  made,  that  the 

niafter  might  have  come  into  the  harbour  in  a  boat, 

iofc  the  purpofe  of  making  enquiry  at  the  Cuftom^ 

houfe.   .  It  is  a  fuggeftion  proceeding  fix>m  the  counfel 

in  the  caufe,  not  fuftained  by  any  proof  wjiatever  to 

be  found  in  the  caufe,  where  it  woi^d  have  been  found 

if  the  hSi  had  exifted. 

It  has  been  contended,  that  the  mafter  had  a  perfed 
right  to  bring  in  his  ihip,  and  to  enquire  whether  any 
part  of  his  cargo  might  be  admitted  for  importation, 
iince  the  very  £ime  pradice  is  allowed  in  the  ports  of 
this  kingdom.  I  conceive  the  cafe  to  be  very  different 
in  the  colonies,  where  the  trade  is  conduded  upon  a 
dole  and  reftrided  fyftem.  The  fame  liberty  of 
coming  in  for  the  purpofe  of  making  enquiries  cannot 
be  there  permitted. 

Unlefs,  therefore,  it  can  be  fliewn  that  Heligoland  is 
to  be  confidered  a  port  of  Great  Britain^  the  (hip  and 
goods  are  fubjed  to  condemnation  under  the  ftatute 
15  Car.  2.  Is  it  fo  for  foreign  commodities  ?  I  appre- 
hend certainly  not.    It  is  indeed  a  Dep6t  for  goods 

gf  fent 
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The       '  fent  from  this  country,  but  for  what  purpofe  ?  For 
^^*^''       introdudion  into  the  neighbouring  continent  j  not  for 


/ac/yaift,  i8xi.  importation  into  the  Wejl  India  Iflands.    If  the  point 

could  be  drained  fo  far  as  to  have  it  confidered  a  port 
of  Great  Britain  for  fome  purpofes,  ftill  it  could  never 
be  fo  held  for  the  purpofe  of  introducing  into  the  colo- 
nies articles  the  produce  not  of  Great  Britain  but  of 
the  Continent.  The  Ifland  of  Heligoland  is  only  under 
temporary  fubje&ion  to  the  government  of  this  coon* 
try,  and  forms  no  part  of  the  United  Kingdom. 

The  reafon  affigned  for  the  want  of  a  cocket  cannot 
be  the  true  one.  The  mafter  dates  that  it  was  refufed 
by  the  cudom-houfe  ofScer  at  Heligolandy  notwithdand- 
ing  his  repeated  applications  to  obtain  it.  But  this 
refufal  mud  have  been  occadoned  by  the  nature  of  the 
tranfaftion,  and  by  the  condu&  of  the  party  himfelf. 

I  am  of  opinion  that  the  fliip  and  cargo  are  liable  to 
condemnation  on  both  grounds,  and  therefore  I  have, 
no  hefitadon  in  affirming  the  fentence  of  the  court 
below. 
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FORTUNA*,   VeRISSIMO.  -Merc*  nth. 

'  X5II. 

THIS  veffel  failed  from  New  Torky  under  American  Any  tndc  con- 

X  ,  ,  trarytothegeue* 

colours,  in  the  month  of  July  1810,  being  then  ni  lawof nitiom, 
named  the  William  and  Mary^  and  arrived  at  Madeira  tending  to  or  ao- 
in  September.  The  oftenfible  owner  at  this  time  was  ^Si^  ^ 
^American  citizen  of  the  name  of  George  Fowler  the bdUgcrent 

^   ^    ^  rights  of  that 

Trenbolm^  who  alfo  a£ted  as  mafter.     On  arriving  at  country  whofe 
Madeira^  he  landed  a  part  of  his  cargo ;  and  about  a  ctUed  upon  to 
week  before  his  departure  from  it,  he  executed  a  bill  ^^th^  ^i 
offale  for  thefhip  to  a  native  of  Madeira,  z  Portu-  en>pioy«i « that 

*  ,  trade  to  confirca- 

|«^fubjeft,  named  Joao  de  Souza ;  and  in  confequence  tjon.— The  iiaT* 
ofthisfale  obtained  Portu%uefe  papers  and  alTumed  a  deemed  by  thi« 
Portugue/e  flag.     This  Joao  de  Souza  is  ftated  to  be  a  'rthTia^rfllZ 
man  notorioufly  of  no  property,  who  is  employed  as  tionjuniefitoie- 
a  clerk  in  the  (lore  of  an  Englijh  mercantile  houfe  in  nidpai  reguU- 
that  iiland ;  and  in  point  of  fa£t,  no  confideration  was  to  which  the 
given  for  the  veflel.     In  thus  lending  his  name  to  this  ^eUnta^Jd  in 
tranfaSion,  Joao  de  Souza  appears  to  have  merely  com-  ^^^  ™*«  ^J 
plied  with  the  wifhes  of  his  employers,  who  were  the 
confignees  of  the  fVilliam  and  Mary.     The  fVilliam 
ond  Maryj  having  thus  become  colourably  the  pro- 
perty of  a  Portugue/ej  was  re-named  the  Fortuna,  and 
bother  Portuguefey  of  the  name  of  VeriJJimo^  was  ap- 
pointed mafter.     George  Fowler  Trenholm^  the  former 


*  The  cafe  here  inferted  is  copied  'verbatim  fixsm  the  very 
^comite  report  of  it  publifhed  by  the  DireAors  of  the  African 
Inftitution  in  their  Fifth  Number.  The  next  cafe  (the  Donna 
M^inamia)  is  taken  from  the  Sixth  Number  of  the  fame  work. 
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TJw  mafter,  was  now  converted  into  a  fupcrcargo ;  and 
^*^'^'*^'  the  whole  condud  and  entire  controul  of  the  fhip  and 
March  lath,  adventure  were  committed  to  him,  without  his  even 
receiving  any  inftruftions  whatever  from  the  alleged 
owner,  Joao  de  Souza.  The  only  part  of  the  cargo 
taken  on  board  at  Madeira  confided  of  fome  articles 
of  provifions  for  the  voyage. 

On  the  6th  of  O^ober  this  vefTel  failed  from  Mo- 
diira^  and,  when  about  feven  or  eight  miles  diilant 
from  the  harbour  of  Funchally  was  captured  by  His 
Majefty's  fhip  Melampusj  Captain  Hawker,  and  fent 
to  Plymouth. 

The  evidence  obtained  by  means  of  the  ftanding 
interrogatories  afforded  flrong  fufpicion  that  the  fale  at 
Madeira  was  a  fraudulent  and  coUufive  tranfa£Uon. 
This  fufpicion  was  afterwards  fully  confirmed,  and 
it  clearly  appeared,  from  the  mere  infpedion  of  the 
.  veflel,  independently  of  other  corroborating  circum- 
ftances,  that  the  objed  of  the  voyage  was  to  procure  a 
cargo  of  flaves  on  the  coaft  of  Africa. 

Judgment. 
Sir  William  Sre?//.— This  fhip,  bearing  the  Portu- 
ptefe  flag,  was  taken  and  brought  in  as  prize,  and 
jsroceeded  againfl  as  fuch  by  the  captor.  Depofitions 
were  taken ;  and  it  was  not  until  a  confiderable  ume 
afterwards,  that  a  claim  was  given  by  the  mafler  for 
this  fhip  as  the  property  of  a  Portuguefe  owner.  The 
c^tor  in  this  cafe,  as  in  other  cafes  of  prize  pro- 
ceedings, gave  no  fpecial  allegation,  llie  aft  of 
bringing  her  in,  and  proceeding  againfl  her,  alleges 
her  generally  to  be  a  fubjeft  of  prize  rights ;  but  the 

capKtr 
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captor  is  not  called  upon  to  (late,  at  the  commence-  The 

mcnt  of  the  fuit,  the  particular  grounds  on  which  he  ^Q*"^""^* 

contends  that  fhe  is  fo.     He  has  a  right  to  inftitute  the  March  xath, 

inquiry,  and  he  takes  the  chance  of  the  benefit  of  any  '  "* 
fea  that  may  be  produced  in  the  refult  of  that  inquiry. 

This  is  a  great  advantage  on  the  fide  of  the  captor,  but 
it  is  controuled  by  his  liability  to  cofts  and  damages  if 

the  inquiry  pi-oduces  nothing ;  and  it  is  fully  balanced 
by  the  advantage  given  to  the  claimant  in  this  fpecies 
of  proceeding,  that  no  evidence  (hall  be  admitted 
againft  him  but  fuch  as  proceeds  from  himfelf,  from 
his  own  documents,  and  from  his  own  witnefles  ;  the 
captor  not  being  permitted,  except  in  cafes  marked  by 
peculiar  circumftances,  to  furnifti  any  evidence  wha^t- 
ever.  In  the  prefent  cafe  it  is  not,  I  think,  compe- 
tent for  the  claimant  to  objedt  that  the  captor  had  no 
right  to  inflitute  an  inquiry  whether  the  fhip  was  Por- 
t^uefe  or  American.  The  captor  inflituted  no  fuch 
wiqairy :  he  alleged  her  fimply  to  be  prize,  and  pro- 
ceeded againft  her  generally  as  fuch.  If  in  the  courfe 
of  that  general  inquiry  it  turns  out  that  Ihe  is  (hewn  to 
he  clearly  American^  he  has  a  complete  right  to  avail 
himfelf  of  any  benefit  that  may  legally  refult  from  the 
capture  of  an  American  fhip  found  in  the  circumftances 
^at  are  attributed  to  this  fhip  at  the  time  of  her  cap- 
ture. If  (he  is  liable  to  confifcation  on  any  ground 
^fing  from  thofe  circumftances  fo  difcovered,  he  is 
^ot  to  be  told  that  the  difcovery  has  been  produced  in 
^  way  of  which  he  has  no  right  to  take  the  advantage. 
An  American  (hip,  quaji  American^  is  entitled  upon 
pn)of  to  immediate  refUtution ;  but  fhe  may  forfeit,  as 
^ther  neutral  Ihips  may,  that  title,  by  various  aSs  of 
^conduft — by  violations  of  belligerent  rights  moft 
<^ly  and  univerlally.    But  though  the  prize  law 

o  2  looks 
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•Hie         looks  primarily  to  violatfons  of  belligerent  rights  as 
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grounds  of  confifcatioTi  in  velTels  not  adually  belonging 
MurtA  xtth,  to  the  enemy,  it  has  extended  itfelf  a  good  deal  beyond 
coiffidefations  of  that  defcription  only.  It  has  been 
eflablifhed  by  recent  decifions  of  the  fupreme  court, 
that  the  Court  of  Prize,  though  properly  a  court 
purely  of  the  law  of  nations,  has  a  right  to  notice  the 
municipal  law  of  this  country  in  the  cafe  of  a  Britijh 
veffel  which,  in  the  courfe  of  a  prize  proceeding, 
appears  to  have  been  trading  in  violation  of  that  law, 
and  to  rejed  a  claim  for  her  on  that  account.  That 
principle  has  been  incorporated  into  the  prize  law  of 
this  country  within  the  laft  twenty  years,  and  feems 
now  fully  incorporated.  A  late  decifion,  in  the  cafe 
of  the  Amedie  *,  feems  to  have  gone  the  length  of 

eftablifhing 


*  This  was  an  appeal  from  the  Vice-Admiralty  Court  ofToriolop 
in  whiqh  the  veffel  and  cargo  had  been  condemned  to  the  captors. 
The  judgment  of  the  fuperior  Court  was  pronounced  by  Sir  IF, 
•Gramif  Makfter  of  the  Rolls,  in  the  following  terms,  viz. 

'*  This  (hip  muft  be  confidered  as  being  employed  at  the  time 

of  capture  in  carrying  (laves  from  the  coail  of  Africa  to  a  Spamjh 

colony.     We  think  that  this  was  evidently  the  original  plan  and 

purpofe  of  the  voyage,  notwithflanding  the  pretence  fet  up  to  veil 

the  true  intention.     The  claimant,  however,  who  is  an  Ameruan^ 

complains  of  the  capture,  and  demands  from  us  the  reftitution  of 

property  of  which  he  alleges  that  he  has  been  unjufUy  difpoffefled. 

In  all  the  former  cafes  of  this  kind,  which  have  come  before  this 

Court,  the  Slave  Trade  was  liable  to  confiderations  very  different 

from  thofe  which  belong  to  it  now.     It  had  at  that  time  been  pro* 

hibited  *(as  far  as  refpe6led  carrying  (laves  to  the  colonies  of  foreign 

nations)  by  Ammca^  but  by  our  own  laws  it  was  (till  allowed.     It 

appeared  to  us,  therefore,  difficult  to  condder  the  prohibitory  law  of 

America  in  any  other  light  than  as  one  of  thofe  municipal  regulations 

of  a  foreign  ftate  of  which  this  Court  could  not  take  any  cogni* 

taace.  Sut  by  the  altentioQ  which  has  fince  taken  place^  the  quef- 

tioQ 
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e/labli(hlng  a  principle,  that  any  trade  contrary  to  the 

general  law  of  nations,  although  not  tending  to  or 

accompanied  with  any  infradion  of  the  belligerent 

rights  of  that  country,  whofe  tribunals  are  called  upon 

to  cronfider  it,  may  fubjeft  the  veffel  employed  in  that 

tra.c)e  to  confifcation.     The  Amedie  was  an  American 

ihip  employed  in  carrying  on  the  flave  trade ;  a  trade 

wliich  this  country,  fince  its  own  abandonment  of  it, 

has  deemed  repugnant  to  the  law  of  nations,  to  juftice 

and  humanity,  though  without  prefuming  fo  to  con- 

fider  and  treat  it,  where  it  occurs  in  the  praftice  of 

the  fubjeds  of  a  ftate  which  continues  to  tolerate  and 
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tioii  ftands  on  different  grounds,  and  is  open  to  the  application  of 
^'^•^  different  principles.  The  Slave  Trade  has  fince  been  totally 
*t>oli(hed  by  this  country,  and  our  legiflature  has  pronounced  it  to 
^  contrary  to  the  principles  of  juftice  and  humanity.  Whatever 
^^  might  think  as  individuals  before,  we  could  not«  fitting  at 
Judges  in  a  Britl/b  Court  of  Juftice,  regard  the  trade  in  that  light 
^hile  our  own  laws  permitted  it.  But  we  can  now  affert  that  this 
t>^<de  cannot,  abftradedly  fpeaking,  have  a  legitimate  eipftence. 

'*  When  I  fay  abftradedly  fpeaking,  I  mean  that  this  country 
^^^A  no  rij^t  to  controul  any  foreign  legiflature  that  may  think  fit 
to  dilfent  from  this  dodrine,  and  to  permit  to  its  own  fubje^  the 
P*X>{ecution  of  this  trade  ;  but  we  have  now  a  right  to  affirm  that 
P^'ima  facie  the  trade  is  illegal,  and  thus  to  throw  on  claimants  the 
tbe  burthen  of  proof  that,  in  refped  of  them,  by  the  authority 
^  their  own  laws,  it  is  oiherwife.  As  the  cafe  now  ftands,  we 
tbink  we  are  entitled  to  (ay,  that  a  claimant  can  have  no  rights 
^pon  principles  of  univerfal  law,  to  claim  the  reftitution,  in  a 
ize  Court,  of  human  beings  carried  as  his  ilaves.  He  muft  (hew 
rig^t  that  has  been  violated  by  the  capture,  fome  property 
of  which  he  has  been  difpofFeiFed,  and  to  which  he  ought  to  be  re- 
^oitd.  la  this  cafe  the  laws  of  the  claimant's  country  allow  of 
1^  nght  of  property  fuch  as  he  claims.  There  can,  therefore^  be 
^  right  to  reftitutioo.  The  confequeoce  is^  that  the  judgment 
»Qft  be  affirmed." 
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The         protcft  it  by  its  own  municipal  regulations  :  but  it  puts 
^^^""^      upon  the  parties  who  are  found  in  the  occupations  of 


Mmrch  laih,  that  trade  the  burthen  of  fhewing  that  it  was  fo  tole- 
*  "*  rated  and  protefted  ;  and  on  failure  of  producing  fuch 
proof,  proceeds  to  condemnation,  as  it  did  in  the  cafe 
of  that  vefTeK  How  far  that  judgment  has  been  uni- 
verfally  concurred  in  and  approved,  is  not  for  me  to 
inquire-  If  there  be  thofe  who  difapprove  it,  I  am 
certainly  not  at  liberty  to  include  myfeif  in  that  num- 
ber, becaufe  the  decifions  of  that  Court  bind  autho- 
ritatively the  judicial  confcience  of  this ;  its  decifions 
mull  be  conformed  to,  and  its  principles  pradically 
adopted.  The  principle  laid  down  in  that  cafe  appears 
to  be,  that  the  flave  trade  carried  on  by  a  veffel  be- 
longing to  a  fubjed  of  the  United  States  is  a  trade 
which,  being  unprotefted  by  the  domeftic  regulations 
oLtheir  legiflature  and  government,  fubjeds  the  veflel 
engaged  in  it  to  a  fentence  of  condemnation.  If  the 
fhip  fhould  therefore  turn  out  to  be  an  American 
a6hially  fo  employed ;  and  it  matters  not,  in  my  opi- 
nion, in  what  rtage  of  the  employment,  whether  in 
the  inception,  or  the  profecution,  or  the  confumma- 
tion  of  it ;  the  cafe  of  the  Amedie  will  bind  the  con- 
fcience of  this  Court  to  the  effeft  of  compelling  it  to 
pronounce  a  fentence  of  confifcation. 

The  firft  and  great  queftion  of  fad  is,  whether  this 
fhip  is  American  or  not ;  and  it  is  objected,  as  exclu- 
five  of  any  poffible  imputation  of  that  charader,  that 
five  is  failing  with  a  Portuguefe  flag  and  pafs,  which 
imprels  upon  her  a  Poriuguefe  charader  conclufively ; 
and  many  parages  have  been  cited  out  of  the  reports 
of  the  cafes  adjudged  in  this  Court,  in  which  fuch  a 
dcfdttne  feems  to  be  held  out  in  terms.  But  the  meam- 
ing  of  thofe  pofitions,  which  appear  to  contain  it,  is 

extremely 
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exoremely  mifunder flood  in  this  application  of  them :         The 
all  that  the  Court  has  thrown  out  refpefting  the  eflFed     ^Q*^""^- 
of  the  flag,  and  pais  is  this,  that  the  party  who  takes    Mmrch  lath, 
the  benefit  of  them  is  himfelf  bound  by  them :  he  is         ^*^"' 
not  at  liberty,  when  they  happen  to  turn  to  his  difad- 
vantage^  to  turn  round  and  deny  the  charader  which 
be  has  worn  for  his  own  benefit,  and  upon  the  credit 
of  his  own  oaths  or  folemn  declarations; — bur  they 
do  not  bind  other  parties  as  again  ft  him ;  other  parties 
are  at  liberty  to  (hew  that  thefe  are  fpurious  credentials, 
aflumed  for  the  purpofe  of  difguifmg  the  real  charader 
of  the  veffel ;  and  it  is  no  inconfiderable  part  of  the 
ordinary  occupation  of  this  Court  to  pull  off  this  ma£k> 
and  exhibit  the  veffel  fo  difguifed  in  her  true  dtiara&er 
of  an  enemy's  veffel.     Now,  looking  at  the  depofition 
and  documents,  I  think  that  no  doubt  can  be  enter- 
tained  that  (he  is  an  American  veffel,  at  prefent  owned 
by  Ar^erkansj  and  only  colourably  transferred  to  a 
Portuguefe  for  purpofes  of  deception.     It  is  admitted 
throughout  all  the  evidence,  that  fhe  had  been  very 
recently,  and  upon  her  arrival  at  Madeira^  the  Ame^ 
rican  (hip  fVilliam  and  Mary^  owned  by  one  or  more 
Americans  at  New  Torky  from  which  place  fhe  had 
failed  under  American  colours.     Two  or  three  papers, 
found  in  a  ftate  of  concealment,  give  an  inconfiflent 
account  of  the  ownerfliip  of   the  veffel  whilft  fhe 
remained  in  America :  for  one  of  them^  which  bears 
date  3 1  ft  July^  defcribes  her  as  the  joint  property  of 
Trenbolm  (the  mafter),   and  John  Ker^  and  David 
Shaw  J  in  equal  parts :  another  document,  that  bears 
date  a  month  before,  viz.  ifl  July^  purports  to  be  a 
conveyance  of  her,  by  two  perlbns  of  the  name  of 
JUfy  to  Trenbohiy  as  fole  proprietor.    Whatever  the 
JMtrefts  of  dK  parties  might  be  (whether  fole  or  joint)^ 

o  4  they 
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they  were  clearly  American  interefts  at  the  time  of  the 
fhip's  failing  from  America.  The  former  of  the  two 
papers,  juft  referred  to,  defcribes  the  voyage  to  be  to 
the  Ifland  of  Madeira,  and  from  thence  to  the  Havana 
nab,  and  from  thence  to  any  place  which  might  be- 
come a  market :  fo  that  the  cargo  was  not  intended  to 
be  landed  at  Madeira,  as  in  fad  it  was  not.  It  autho- 
rifes  him  likewife  to  difpofe  of  the  (hip,  either  at  M^ 
deira  or  elfewhere.  With  a  cargo  well  aflbrted  for 
the  African  market,  (he  goes  to  Madeira,  where,  after 
delivery  of  a  fmall  part  (if  that  fad^  can  be  eftablifhed 
by  the  unconfirmed  teftimony  of  Trenbolm),  and  after 
receiving  on  board  articles  of  provifion,  (he  is  trans* 
ferred,  not  only  herfelf  but  her  cargo,  to  a  Portuguefe 
of  the  name  of  Souza.  Is  this  a  real  transfer  or  not  ? 
Without  all  queflion,  a  transfer  merely  in  form,  and 
hardly  even  that.  For  how  does  the  mafler  and  former 
owner  defcribe  the  tranfaftion  to  have  paffed  ?  On 
the  '^oth  interrogatory,  he  fays,  '^  that  the  (hip  had 
•*  been  transferred  to  him  at  New  Tork  for  the  fum  of 
^'  fix  thoufand  dollars,  and  that  (he  was  transferred 
'*  by  him,  this  deponent,  to  De  Souza^  at  the  Ifle  of 
^^  Madeira^  for  the  fum  of  eight  thoufand  dollars^ 
**  which,  when  paid,  will  be  a  true  and  fair  equiva- 
^  lent ;  that  ihtfame  was  not  paid,  nor  any  obligation 
•*  given  him  for  the  fame  ;  that  the  faid  fale  and  trans- 
*^  fer  was  made  for  the  advantages  (he  would  receive 
••  by  being  put  under  the  Portuguefe  flag,  and  was  for 
•*  the  purpofe  of  covering  the  real  property.*^  Here  is  a 
dired  avowal  that  defcribes  the  tranfadion  in  its  true 
nature,  as  no  real  fale  at  all,  as  having  no  one  feature 
of  a  real  fale — ^no  money  paid,  nor  any  fecurity  given 
for  future  payment :  and  this  man,  who  had  before 
declined  to  anfwer  fome  pinching  interrogatories  put 

to 
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to  him  upon  the  fame  fubjed,  is  now  compelled  to        Tht 
admit,  what  was  unneceffary  for  him  to  admit,  after     /^*^ 


i8ti. 


what  he  has  already  faid,  that  it  was  merely  for  the  pur-    Man^  lath, 

fofe  of  covering  the  real  property.     What  ground  then 

for  defcribing  this  as  now  having  become  a  Portuguefe 

veflel?    This  is  clear,  that  a  grofs  fraud  had  been 

pra&ifed  upon  the  Portuguefe  government;    for,  in   « 

order  to  obtain  the  documents  under  which  (he  is 

adopted  into  Portuguefe  navigation,  it  is  eflential  to  be 

fliewn  that  the  confideration-money  fhould  have  been 

aSually  paid.     Accordingly,    in   the  document   for 

naturalization  of  the  vefTel,   it  is  ftated,  *^  that  the 

'^  vender  ceded  to  the  vendee  his  pofleflion  and  pro- 

^  perty   in  the  faid  fchooner,  and  acknowledged  the 

^  receipt  of  thefum  of  eight  thoufand  dollars^  delivering 

^'  to  him,  as  and  for  a  receipt  for  the  faid  confidera- 

*^  tioQ-money,  the   inftrument  fubjoined  :'*   and  that 

inftrument  expreffes  thus;    "  It  appearing,  by  the 

^^  report  of  the  Judge  of  the  Cuftoms,  that  the  fchooner 

*'  meafured  two  hundred  and  twenty  tons^  and  was 

*'  purchafed  for  eighb  thoufand  dollars,  which  pur-' 

'*  chafe-money  has  been  paid ;  it  is  hereby  adjudged, 

^'  and  the  fchooner  is  qualified,  under  the  name  of  the 

"  Fortuna^  &c.  &c/'     So  the  fubfequent  inftrument 

recites,  "  that  the  confideration  money  had  been  paid  ;* 

whereas  no  fuch  money  had  either  been  paid  or  in  any 

'^^^nner  fecured,  though  he  muft  have  certified  it  upon 

^A^   or  by  fome   folemn  declaration.     Whatever, 

"^^''efore,  was  obtained  from  the  Portuguefe  govem- 

'^^^t,    was  fraudulently  obtained,   and  under  falfe 

P'^^ences  of  a  transfer,  which  had  never  taken  place, 

*^^  which  could  not,  with  the  aid  of  Portuguefe  docu- 

^^'^^^ts  fo  obtained,  entitle  this  veflel  to  any  recogdition 

of 


90  CASES  DETERMINED  IN  THE 

ii»e         of  a  Portuguefe  charafter.     She  continues  ftill  an  Ame- 
ncan  veffel. 


March  lath,  The  fecond  queftion  then  is,  was  this  American  vef- 
fel employed  in  that  traffic  which  fubjefted  the  Amedie 
to  a  fentence  of  confifcation  ?  I  think  that  a  varitty 
of  important  circumftances  lead  irrefiftibly  to  that  con- 
clufion.  Trenholmy  the  prefcnt  fupercargo  (for  he 
continues  on  board  this  veifel  in  this  character,  after 
the  pretended  fale  of  her  in  his  character  of  niafter  and 
owner),  pretends,  in  an  affidavit,  that  he  was  not  to 
carry  on  the  ilave  trade,  but  meant  to  difpofe  of  the 
cargo  at  the  Cape  de  Verde  Iflands,  or  the  Brazils. 
But  this  man's  condu6t  is  too  deeply  involved  in  the 
entire  fraud  of  thefe  tranfadions  to  claim  any  credit 
for  his  reprefentations.  The  conftruclion  and  fumi« 
tureof  the  Ihiphad  all  the  accommodations  necefiary 
for  the  conduct  of  that  trade,  and  of  that  trade  only* 
She  had  platforms  ready  conftruded ;  fhe  had  timbers 
fit  for  the  conflrudion  of  more ;  fhe  had  iron  fhackles 
and  bolts,  and  running  chains  and  collars — ^all  adapted 
for  the  purpofes  of  conveying  flaves — and  the  quantity 
and  fpecies  of  provifion  and  medicine  which  fuch  pur- 
pofes require.  It  has  been  fuggeKed  in  argument,  that 
the  fhip  had  probably  been  employed  before  as  a  flave 
fliip,  and  that  the  fixed  accommodations  had  been 
fu£fered  to  remain,  though  her  employment  was  altered. 
But  is  this  probable,  that  they  would  have  been  fuf- 
fered  to  remain  in  a  vefTel  deflined  for  other  occupa* 
tions  ?  In  other  trades  they  would  have  been  obflruc- 
dons  and  nuifances,  and  the  firfl  thing  done  before  fhe 
left  America^  would  have  been  to  remove  them.  The 
continuance  of  fuch  accommodadons  proves  the  hi- 
tended  continuance  in  that  trade,  for  they  are  not 

accommo- 
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accommodations  in  any  other.    In  the  concealed  papers         The 
it  is  dJfclofed  that  (he  was  to  go  to  the  Havannahy  the 


great  mart  for  the  importation  of  negroes.  When  I  March  xath, 
fee  thefe  platforms  conftrucled,  and  an  apparatus  for 
the  conftrudion  of  more ;  thefe  irons  colleded  toge- 
ther} the  nature  of  the  provifions  on  board;  the 
fraudulent  fale,  and  the  fraudulent  acquiiition  of  the 
Portuguefe  character  under  it ;  the  falfe  pretences  and 
unjuft  refiftance  to  fair  inquiry  that  has  travelled  with 
this  cafe  throughout ;  the  particulars  of  which  I  do  not 
detail,  after  the  ample  flateihetits  of  both  which  have 
been  given  by  the  advocates  for  the  captors ;  I  can 
have  no  rational  doubt  of  her  real  character  j — and, 
under  the  authority  of  the  cafe  of  the  Amedie^  I  con- 
demn her  and  her  cargo. 


DONNA  MARIANNA.  june^^ 

iSia. 


im  It 


pHlS  cafe  was  heard  upon  an  appeal  from  the  Vice-  where  a  cU 

Admiralty  Court  at  Sierra  Leone-,  in  which  court  ln7a"gld^n fh.^ 
4e  flup  had  been  condemned,  together  with  her  cargo.  ^'*''* ^"*|f  ^'V*** 
It  appeared  that  the  fliip  was  originally  an  American  property  belongs 
^^^9  and  had  been  purchafed  at  Liverpool  by  Mac-  Tcoumiy  which 
-^wa/Zand  Co.  of  that  place,  who,  in  Augui  1809.  f^aSc^n 
feat  her,  under  the  command  of  a  perfon  of  the  name  *^»"  ^8»»t  tocu- 

f  •_  ,  quire  into  the 

^  Vaurajfty  to  Madeira^  with  a  cargo  of  culm,  and  title  of  the  ihip, 
from  thence  the  flbip  proceeded  to  Pernambuco.    At  jlro6ai^?u« 
ftrnambueo  the  fliip  was  faid  to  have  been  fold  to  De  SgX^'* 
^hkiy  a  Portuguefe  merchant,  by  whom  (he  was  claimed  ^*^»°*- 
^  Portuguefe  property.     From  Pernambuco  the  (hip 
^ed  under  Portuptefs  colours  to  Babia,  with  fome 

wine 
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The         ^nc  on  board  (but  whether  the  fame  wine  that  (he 

MariInna.    ^^  brought  from  Madeira  did  not  clearly  appear) ; 

■  and  having  there  taken  on  board  a  variety  of  goods 

"^isTi?^'      afforted  for  the  flave  trade,  fhe  proceeded  to  Cape 

Coafiy  where  fhe  was  proceeding  to  engage  in  the 

ilave  trade^  and  was  feized  at  ianchor.     Vauralji^  the 

mailer,  to  whom  the  command  of  the  veflel  had  been 

originally  entrufted  at  Liverpool^  ftill  continued  on 

board,  but,  as  aflerted,  only  in  the  capacity  of  a  paf. 

fenger,  for  the  purpofe  of  delivering  the  wine  at  Cape 

Coq/i. 

The  Court  condemned  the  fhip,  as  being  a  Britijh 

veflel  engaged  in  the  flave  trade ;  and  r^erved  the 

queftion  refpeding  the  cargo ;  to  the  condemnation  of 

460.3-c.5a.    which  it  was  objeded   that  the  ads  of  parliament 

47  o.  3.  c.  5.     applied  only  to  goods  laden  in  a  port  of  Great  Britmn^ 

'  *•  or  the  Britijb  dominions,   and  had  no  reference  to 

goods  laden  elfewhere,  though  they  might  be  Britijb 
owned. 

Judgment  as  to  the  fliip. 
Sir  fyilUam  Scott. — ^The  firft  queftion  is,  whether 
this  Court  is  at  liberty  to  inquire  into  the  title  of 
this  fliip,  which  was  at  the  time  of  capture  navi- 
gating under  the  Portugue/e  flag,  and  has  been  claimed 
as  Portuguefe  property.  It  is  obvious  to  remark,  that 
if  no  fuch  authority  vefts  in  this  Court,  there  muil  be 
an  end  of  the  operation  of  the  ad  of  parliament.  It 
cannot  be  confidered  as  any  hardfliip  upon  the  fubjeAt 
of  thofe  countries  which  (Ull  carry  on  the  flave  trade, 
that  it  fliould  poflefs  fuch  a  power.  It  can  be  no  un* 
conflitutional  breach  of  the  law  of  nations  to  require, 
that  where  a  claim  is  offered  on  the  ground  that  the 

property 
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property  belongs  to  the  fubjefts  of  a  country  which      ^J^l^ 
ffill  permits  this  trade,  the  burthen  of  giving  proof  of   marianna. 
the  property  fhould  lie  upon  thofe  who  fet  it  up  ;  and . "—      J^ 
peculiarly  fo  in  the  cafe  of  a  Portuguefe  claimant,  whofe        xSxa. 
government,  though  it  has  not  aftually  aboUfhed,  has 
difavowed  the  trade ;  when  it  is  fo  univerfally  known 
diat  the  flave  trade  has  been  abolifhed  by  Great  Britain^ 
and  when  it  is  not  improbable  that  attempts  may  yet 
be  made  to  carry  it  on  under  difguife.    It  would  be  a 
monftrous  thing,  where  a  (hip,  admitted  to  have  been 
at  one  time  Britijh  property,  is  found  engaging  in  this 
traffic,  to  fay,  that,  however  imperfeft  the  documen- 
tary evidence  of  the  afferted  transfer  may  be,  and 
however  ftartling  the  other  circumflances  of  the  cafe, 
no  mquiry  fliall  be  made  into  the  real  ownerfhip* 
Here  are  on  board  this  veffel  only  papers  of  mere  form, 
and  which  are  in  contradi&ion  with  each  other,  leaving 
the  whole  tranfafbion  of  the  transfer  in  great  doubt  and 
oWcurity ;    and  if  the  Court  were  to  be  prohibited 
tinder  fuch  circumftances  from  inquiry  into  the  reality 
of  the  Poriuffiefe  title,  one  fees  how  eaiily  the  provi- 
fions  of  the  legiflature  would  be  defeated.     It  would 
go  to  repeal  the  aft  of  parliament  and  the  principles  on 
which  it  is  founded.     That  in  point  of  fa£t  this  is 
really  a  Briti/h-ovmed  veffel  I  have  little  doubt,  as  I 
think  there  are  appearances  enough  to  (hew  that  the 
aflerted  transfer  to  De  Silva  was  only  colourable.  The 
ihip  comes  to  England^  and  is  there  purchafed  by 
Macdowall  and  Co.  of  Liverpool^  from  whence  (he  is 
difpatched  on  her  outward  voyage  with  fetters  on  board ; 
which,  as  it  appears  to  me,  were  put  on  board  at 
Liverpool  \   the  double  (lanchions  were  admitted  to 
have  been  taken  on  board  there ;  and  (he  is  difpatched 
under  the  command  of  Vauralji^  who  is  evidently 

going 
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The         gomg  to  conduft  a  tranfadion  of  this  nature,  and  for 
Marianna.    which  purpofe  he  accompanies  the  fhip  to  Africa.     I 


■ —  obferve  he  knows  nothing  of  any  money  being  paid 
isTiu  '  under  this  afTerted  transfer.  I  can  have  no  doubt  that 
this  Court  is  bound  judicially  to  conHder  this  as  a 
Britijh  veffel,  and  that  this  Portuguefe  difguife  has  been 
afiumed  for  the  mere  purpofe  of  protefting  the  pro- 
perty of  Britijh  merchants  in  a  traffic  which  it  was  not 
lawful  for  them  to  engage  in.  I  (hall  affirm  the  fen- 
tence  as  to  the  fhip,  with  cofls. 

JuM  6tk,  Judgment  as  to  the  cargo. 

In  this  cafe,  the  Court  has  already  difpofed  of  the 

queftion  as  to  the  fhip,  which  had  been  fitted  out  at 

Liverpool  with  flanchions  and  other  accommodations 

neceflary  for  veffels  employed  in  the  flave  trade.     In 

the  firfl  inflance,  the  fhip  proceeded  to  Madeira ;  and 

it  was  not  till  her  arrival  at  Pemambtuo  that  the  Portu^ 

guife  flag  was  aflumed :  from  Pernambuco  fhe  failed  to 

Babiay  and  from  thence  to  the  African  coafl,  the  fame 

mafler  continuing  on  board,  though  oflenfibly  in  a 

different  capacity.     The  Court  can  have  no  doubt  that 

the  fraud  of  the  Brttifh  owners,  in  this  cafe,  involves 

alfo  the  afferted  Portuguefe  owners ;  it  is  impofEble  to 

fever  the  fraud  of  the  one  party  from  the  fiaud  of  the 

other.     The  fraudulent  intention  of  the  party  here  was 

to  be  carried  into  effed  by  the  fraudulent  co-operation 

of  this  De  Silvaj  who  was  to  become  the  inflrument  of 

a  fimulated  transfer.     I  do  not  mean  to  lay  it  down 

that  if  goods  were  put  on  board  an  apparently  Portu^ 

fuefe  fhip,  though  in  reality  a  Brttifh  fhip,  an  innocent 

owner  would  be  affeft^d,  bond  fide  believmg  that  he 

was  embarking  his  property  on  board  a  Portuguefe 

veffel ;  but  here  the  colourable  owner  of  the  fhip  is  the 

t8  afferted 
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afferted  owner  of  the  cargo.    I  coniider  the  whole        Th© 
intereft  of  the  adventure  to  refide  in  the  Britijh  mer-    mariamna. 


chants,  and  that  De  Silva  is  merely  lending  his  name  

and  agency  to  further  a  deception  pradifed  on  Britijh       ^g'^ 
laws.    Therefore  I  fee  no  reafon  why  the  cargo  (hould 
not  follow  the  fate  of  the  fliip,  with  which  it  is  involved 
in  one  common  fraud. 


DIANA9  Be&thss  otherwife  Barclay.  Ma^iitt, 

'THIS  veflel,  under  Swedijh  colours,  took  on  board  TheCoumof 
at  Gufiavia^  in  the  ifland  of  St.  Bartholomew^ s j  a  ref^a  th7p^ 
cargo  of  rum,  fugar,  tobacco,  iron,  dry  goods,  and  ^^^if^^^^' 
powder,  which  (he  carried  to  Cape  Mounts  on  the  coaft  ^^  ^^^e  ^d«» 

c  Ml*  f  ir  L  ir  under  the  fanc- 

^i  Africa  J  where  the  fame  were  exchanged  tor  120  tionoftbeUwt 

flaves ;  and  the  veffel  having  received  a  number  of  coun^.°*^ 

thefe  flaves  on  board  at  Cape  Mounts  was,  on  the  i  ith 

^i September  i8io,  feizedby  His  Majefty's  fhip  Croco- 

^1^9  Edward  Henry  Columbine  £fq.  commander,  and 

cuTicd  to  Sierra  Leone,  where  proceedings  were  infti- 

tuted  againft  the  veflel  and  cargo  as  a  forfeiture. 

An  informadon  was  filed  on  the  part  of  the  captors, 
^d  a  claim  was  given  by  the  mafter  for  the  fhip  and 
Wgo  as  the  property  of  Jean  Turrenne,  of  the  Ifland 
^  St.  Bartbolomewj  a  fubjed  of  his  Majefty  the  King 
^Sweden. 

m 

On  the  13  th  of  Offober  the  caufe  came  on  for 
jhearing  in  the  Vice- Admiralty  Court  at  Sierra  Leone^ 

when 
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The         when  the  judge  was  pleafed  to  condemn  the  fhip  and 

Diana.  r  n 

,  cargo  of  Haves  as  prize. 

May  lift, 

^  ^^'  From  this  fentence  the  prefent  appeal  was  profe- 

cuted. 

Judgment. 
Sir  fV.  Scott. — This  fliip  was  feized  off  the  coaft  of 
Africa^  and  carried  to  the  Britijh  fettlemenc  of  Sierra 
Leone  J  where  fhe  was  proceeded  againft  and  condemned 
in  the  Vice- Admiralty  Court  there  eftablifhed.     She 
was  laden,  at  the  time  of  capture,  with  a  cargo  of 
Haves,  which  had  been  procured  at  Cape  Mounts  and 
with  which  (he  is  afferted  to  have  been  proceeding  to 
St.  Bartboloniezv,  there  to  import  them  on  Swedijh 
account.    I  fee  no  reafon  to  fuppofe  that  there  were 
any  other  than  Swedijh  interefts  involved  in  this  tranf- 
a^on,  or  that  there  was  any  intention  of  landing  the 
flaves  at  a  Britijh  or  Portuguefe  fettlement,  or  indeed  at 
any  other  place  than  St.  Bartbolomewy  the  alleged  port 
of  deftination*     The  requifite  number  of  flaves  in  that 
colony  may  not  be  large,  but  I  prefume  that  labour 
upon  that  ifland,  as  upon  others,  is  performed  by 
flaves.     It  is  impoflible  for  the  Court,  upon  mere  fur- 
mlfe  and  conjeAure,  to  fay    that  the  fliip  was   not 
going  to  that  ifland,  or  that  flie  was  going  there  for 
the  purpofe  of  colour  only,  and  with  an  ulterior  def- 
tination  to  a  Britijh  colony.     The  Court  muft  look  to 
the  termination  of  the  voyage  as  defcribed  in  the  evi- 
dence that  is  before  it ;  and  upon  that  evidence  nothing 
arifes  to  warrant  a  fufpicion  that  the  fliip  was  going 
elfewhere  than  to  the  Swedijh  ifland  of  St.  Bartbolo* 
mewj  and  on  Swedijh  account.     This  is  the  fair  refult 
of  the  evidence  prefented  to  the  Court,  and  with  this 

\S  I  am 
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lam  bonnd  to  reft  fatisfied.    If  a  traflSc  in  Haves      J^^. 

Diana* 


requires  to  be  more  narrowly  watched,   and   to  be 

guarded  againft  by  fecuritieb  of  another  kind,  it  is  not     '^jfj^*^ 

for  a  court  of  juftice  to  invent  thofe  fecurities.     It  muft 

be  done  by  fome  legiflative  ad,  if  any  fuch  can  be 

dfvifed,  which  may  not  be  incompatible  with  the  rights 

of  independent  ftates,  or  the  general  principles  of  legat 

juftice. 

The  caufe  in  the  Court  below  was  conduced  in  a 
manner  of  which  it  is  not  eafy  to  give  a  very  precife 
and  definite  defcription.  The  procefs  which  has  been 
remitted  bears  a  double  afpect,  being  in  its  nature  half 
civil,  half  prize ;  commencing  with  a  qui  tarn  informa- 
tion, and  ending  with  a  prize  fentence,  after  an  appli« 
cation  of  prize  interrogatories.  I  do  not  hefitate  to 
%,  that  it  is  as  mongrel  a  proceeding  as  ever  prefented 
itfelf  to  the  notice  of  this  or  of  any  other  Court.  The 
condemnation  alfo  took  place  on  a  principle  which  this 
Court  cannot  in  any  manner  recognize,  inafmuch  as 
Ae  fencence  affirms,  **  that  the  flave  trade,  from  mo- 
^^  tives  of  humanity,  hath  been  aboliihed  by  mod 
"  civilized  nations,  and  is  not  at  the  frefent  time  legally 
*'  authorized  by  any.*  This  appears  to  me  to  be  an 
^rtion  by  no  means  fuilainable.  This  Court  is  dif- 
pofed  to  go  as  far  in  difcountenancing  this  odious 
traffic  as  the  law  of  nations  and  the  principles  recog- 
nized by  Englijh  tribunals  will  warrant  it  in  doing,  but 
l^yond  thefe  principles  it  does  not  feel  itfelf  at  liberty 
to  travel :  It  cannot  proceed  on  a  fweeping  anathema 
of  this  kind  againft  property  belonging  to  the  fubje£ts 
of  foreign  independent  flates.     The  pofition  laid  down 

^  the  fentence  of  the  Court  below,  that  the  flave  trade 

• 

^  not  authorized  by  any  civilized  flate,  is  unfortu* 

lately  by  no  means  corred,  the  contrary  being  noto- 

VOL,  I.  •  •h  rioufly 
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The        nouily  the  faft,  that  it  is  tolerated  by  fome  of  them. 
^]^'       This  trade  was  at  one  time,  we  know,  univerially 


Mav  lift,  allowed  by  the  different  nations  of  Europe y  and  carried 
^  ^^'  on  by  them  to  a  greater  or  Ids  extent,  according  to 
their  refpedive  necef&ties.  Sivedetiy  having  but  fmall 
colonial  poffefCons,  did  not  engage  very  deeply  in  the 
traffic,  but  (he  entered  into  it  fo  far  as  her  convenience 
required  for  the  fupply  of  her  own  colonies.  The 
trade,  which  was  generally  allowed,  has  been  fince 
aboliflied  by  (bme  particular  countries }  but  I  am  yet 
to  learn  that  Sweden*  has  prohibited  its  fubjects  from 
engaging  in  the  traffic,  or  that  (he  has  abftained  from 
it  either  in  ad  or  declaration.  Our  own  Country,  it 
is  true,  has  taken  a  more  corred  view  of  the  fubjed, 
and  has  decreed  the  abolition  of  the  (lave  trade,  as  far 
as  Britijh  fubjeds  are  concerned ;  but  it  claims  no 
right  of  enforcing  its  prohibition  againft  the  fubjeds  of 
thofe  (tates  which  have  not  adopted  the  fame  opinion 
with  refped  to  the  injuftice  and  immorality  of  the 
trade. 

The  principle  which  has  been  extraded  by  the  judge 
of  the  court  below,  from  the  cafe  of  the  Amedie,  is 


*  The  treaty  of  concert  and  fubiidy  between  His  Majefty  and 
the  king  of  Sweden^  which  was  figned  at  Stockholm  on  the  3d  of 
March  i8r3>  has  been  made  public  dnce  the  date  of  this  judge- 
ment. By  an  article  of  this  treaty  the  king  of  Sweden  engages 
**  to  forbid  and  prohibit,  at  the  period  of  the  ceflion  of  Guadaloupe^ 
**  the  introduction  of  flaves  from  Africa  into  the  faid  iiland  and  the 
^  other  pofifefiions  in  the  Wejt  Indies  of  his  Swedj/h  Maijefty^  and 
*'  not  to  permit  Swedt/h  fubjetts  to  engage  in  the  (lave  trade ;  an 
**  engagement  which  (it  is  faid)  his  Swedifl)  Majeily  is  the  more 
'*  willing  to  contra6i  as  this  traffic  has  never  been  authorifed  by 
**  him,**  though  it  had  never  been  prohibited,  and  therefore  had 
been  tolerated  in  pradtice   upon  the  principles  then  generally 
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*€be  rererfe  of  the  real  principle  there  laid  down  by  the        The 
Jiiperior  Conrt,  which  was,  that,  where  the  municipal        ^^^^' 
laws  of  the  country  to  which  the  parties  belong  have      May  azft, 
prohibited  the  trade^  the  tribunals  of  this  country  will       ^  '^ 
liold  it  to  be  illegal  upon  the  general  principles  of  juf- 
fice  and  humanity,  and  refiife  reftitution  of  the  pro« 
perty ;  but,  on  the  other  hand,  though  they  confider 
the  trade  to  be  generally  contrary  to  the  principles  of    • 
juftice  and  humanity,  where  not  tolerated  by  the  laws 
of  the  country,  they  will  refpe£t  the  property  of  per- 
fons  engaged  in  it  under  the  fandion  of  the  laws  of 
their  own  country.    The  lords  of  appeal  did  not  mean 
to  fet  themfelves  up  as  legiflators  for  the  whole  world, 
or  prefume  in  any  manner  to  interfere  with  the  com- 
merdal  regulations  of  other  dates,  or  to   lay  down 
general  principles  that  were  to  overthrow  their  legifla- 
tive  provifions  with  refpeft  to  the  condu£l  of  their  own 
fabjeds.     It  is  highly  fit  that  the  judge  of  the  court 
below  Ihould  be  correded  in  the  view  which  he  has 
taken  of  this  matter,  fince  the  dodrine  laid  down  by 
him  in  this  fentence  is  inconfiftent  with  the  peace  of 
this  country  and  the  rights  of  other  dates. 

The  proceedings  in  this  court,  as  of  appeal,  have 
been  commenced  and  carried  on  by  both  parties  in  the 
manner  in  which  Inflame  caufes  are  ufually  condufled. 
A  libel  has  been  brought  on  the  one  fide,  to  which  v  a 
negative  iflue  has  been  given  on  the  other.  Objedlions, 
however,  have  been  taken  to  the  jurifdidion  upon  two 
grounds.  In  the  firft  place  it  has  been  laid,  that  the 
fentence  of  the  court  below,  condemning  the  property 
to  die  Crown,  was  z  prize  fentencey  and  confequently 
that  the  appeal  ought  to  have  been  made  to  the  Privy 
Ck)an€il,  and  not,  to  the  Inflance  Court  of  Admiralty, 
which  is  a  mere  municipal  tribunal.    It^has  likewife 

K  3  been 
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The        befen  faid,  that,  fuppofing  this  Gburt  to  be  poflbflbd  of 
ih  appeflite  jurifdidiolhy  (Kll  it  ha^  nfo  jurifdiftibn  ovcir 


Mw  2ift,  the  ^ueftion  itfetf,  whic^  depends  altogether  tipon  the 
'  '^'  JUS  gentium,  feiit  I  think  the  proceedings  of  the  parties 
have  fufEcientty  founded  the  jurifdidion  in  the  caufe  ; 
and  I  am  by  Ho  means  clear  that  a  c6urt  of  civil  jurif- 
diffion  might  not  otherwife  have  adjudicated  on  a 
%ae(Uon  of  this  kind,  and  have  excluded  a  claim 
aiflerted  to  be  founded  on  principles  contrary  to  general 
jutece.  The  general  injuftice  of  a  claim  may  be  the 
fubje^  of  cognizance  in  a  municipal  court :  A  claim 
founded  on  piracy,  or  any  oth^  ad  which  in  the 
l^^eral  eftimaf ion  of  mankind  is  held  to  be  illegal  and 
immoral,  might,  I  prefume,  be  rejeded  in  any  cburt 
upon  tha[t  ground  alone.  I  am  of  opinion,  therefore, 
that  lieitlier  of  the  obje£Hons  which  have  been  taken 
are  ifoiinded.  After  iffue  has  been  given  here  by  the 
captors,  as  In  ain  Inftance  Court,  they  cann6t  obje£t 
t6  the  competency  of  the  Court  to  entertdn  the  que^- 
ti6n,  and  I  am  by  no  means  willing  to  put  the  pard^s 
to  the  eitpence  and  inconvenience  of  commencing 
proceedings  denovo  before  another  tribunal. 

On  the '  part  of  the  appellants  it  is,  I  think,  fufE- 
cientty eflablifhed  in  evidence,  that  the  ihip  and  cargo 
are  Swedijh  property ;  whilft,  on  the  other  fide,  there 
is  nothing  but  a  general  fuggeftion  that  they  iha^ 
belong  to  American  citizens.  It  may,  perhaps,  be  traS^, 
that  perfons  of  that  country  have  difhoheftly  engaged 
tliemfelves  in  this  traffic  under  colour  of  the  Swedijh 
flag,  and  t^e  liland  of  St.  Bartholomew  may  be  a  con- 
venient refort  for  fuch  an  illegal  purpofe :  but  thiere  is 
Nothing  in  this  particular  cafe  which  can  lead  to  a 
Kt^ve  fufpicion,  much  lefs  to  a  legal  conclufion  liist  this 
V^p  is  nbilnaidfide  the  property  of  Swedi/h  fubje^. 

The 
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The  queftion  then  is,  whether  the  Have  trade  is        The 
permitted  by  the  law  of  Sweden.    I  have  before  ftated        ''^''^* 
that  this  trade  was,  till  of  Ute  years^  generally  allowed     May  axit, 
by  the  ftates  of  Europe^  when,  from  motives  of  huma-       *  '^' 
flity,  fome  of  them  were  induced  to  abolifli  it,  as  far 
as  their  own  fubjedls  were  concerned.     It  does  not  ap- 
pear that  any  thing  has  been  done  by  Sweden  in  the 
way  of  abjuring  it^  much  lefs  that  Ihe  has  iflued  any 
pofitive  declaration  to  that  effe£l.    The  Court  is  cer- 
tainly inclined  to  hold  that  it  lies  on  the  individual 
making  the  claim  to  (hew  that  the  law  of  his  country 
countenances  the  trade;  but,  in  this  particular  inftance, 
that  demand  appears  to  be  fatisfied;  fufficiently,  at 
leaft,  to  throw  on  the  other  party  the  onus  of  proving 
t}iat  it  is  not  fo  allowed.     The  endorfement  upon  the 
pa&  figned  by  the  Swedijh  Governor,  that  this  veffel 
was  "  bound  to   the  Coaft  of  Guimsay  for  Jlaves^^ 
raifes  a  prefumption  of  the  legality  of  the  trade,  aQd 
ihifts  the  burthen  of  proof  from  the  claimant  to  the 
captor*    It  is  not  neceflary  t^at  there  ihould  be  an 
inunediate  aft  of  the  Swedijh  Government  itfelf  on 
board,  declaring  what  the  precife  ftate  of  the  law  may 
be ;  the  Court  is  bound  to  accept  the  declamtion  and 
authority  of  the  governor  as  it  appears  upon  the  pafs, 
if  not  contradided.     I  do  not  find  that  the  authenticity 
of  this  pafs  is  at  all  denied  by  the  judge  of  the  Court 
below ;  he  goes  on  the  broad  and  fweeping  ground, 
ibat  all  dealing  in  Jlaves  is  unlawful  becaufe  the  trade 
is  not  authorized  by  any  civilized  fiate,  which  is  cer- 
tainly an  incorred  and  erroneous  ftatement.     If  the 
captors  had  it  in  their  power  to  prove,  that  Sweden 
had  aboiilbed  this  trade,  they  ihould  now  have  pro- 
duced that  proof;  for  they  muft  have  been  aware, 
titat  the  fcaateace  of  the  judge  could  never  be  fupported 
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Th«        on  the  principles  ftated  by  him  in  his  judgement.  The 

^'^Z*^'      fanftion  of  the  colonial  governor  has  been  produced 

Mom  lift,     by  the  claimants,  and  I  am  clearly  of  opinion,  under 

^  ^^*        this  authority  (landing  before  me,  and  (landing  uncon« 

tradi£led,  that  Sweden  has  not    aboliflied  the  flare 

trade* 

The  Kin^s  Advocate.^^Vrom  private  information  I 
underftand,  that  Sweden  never  at  any  time  engaged  in 
this  trade. 

CM^r/.— Have  you  any  documents  to  produce  by 
which  that  fad  can  be  made  to  appear  ?  Can  I  pre* 
fume,  that  the  Swedijb  Governor,  who  granted  this 
pafs,  was  a£ling  contrary  to  the  laws  of  his  own 
country  ?  It  is  impoflible  for  me,  upon  mere  private 
information,  to  lay  that  fuch  was  the  fa£L  If  any 
thing  can  be  produced  in  the  way  of  evidence,  it  muft 
be  ofiered  to  the  Court  before  which  this  cafe  may  be 
carried  on  appeal.  With  every  difpofition  to  fudain 
the  difindination  which  has  of  late  been  juftly  (hewn 
to  die  flave  trade,  I  feel  myfelf  under  a  neceflity  of 
rever(ing  this  fentence,  which  appears  to  be  founded 
on  a  falfe  and  dangerous  principle,  inconfiftent  with 
the  rights  of  independent  (lat^  and  confequently  with 
the  peace  and  fafety  of  this  country. 

The  only  remaining  point  is,  icfpeding  thefe  few 
Pertugmfi  flaves,  which  were  found  on  board  this 
flup.  It  S4)pears,  that  they  belong  to  the  mader  of  a 
P^rtugmft  fchooner,  which  had  been  lying  at  C^ 
Mmmi^  but  was  driven  to  fea  by  ifar^  of  weather, 
^diilft  he  was  on  (bore,  md  that  himfelf  and  his  flaves 
had  been  taken  on  board  this  fli^  out  61  charity. — ^la 
die  afafe&ce  of  all  proof  I  flail  not  prcfume  that  he 

had 
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had  been  acting  in  oppofition  to  the  laws  of  his  own        The 
country,  and  the  treaty  relative  to  the  flave  trade  ^   '^  '^' 


between  Great  Britain  and  Por/arfj/. —— Sentence  '    Ma^zitt^ 
reverfcd.  **'^- 


DRUMMOND,  Lanodon.  oaoberzt^ 

i8ii. 

^HIS  was  the  cafe  of  a  veflel  under  American  colours,  a  neutni  mer- 

which  was  captured  on  the  ayth  of  Auguji  181 1,  affmed  to  be 
whilft  in  the  profecution  of  a  voyage  from  New  Tork  ^^"^f^^^ 
to  Bourdeauxj  to  which  place  flie  was  aflerted  to  be  cKwemmcnt  of 
carrying  difpatches  from  the  Prefident  of  the  United  cMDocfetupthtt 
States  to  the  American  Chargi  des  Affaires  refident  in  TA^'^ 
France.    The  fliip  wa^  failing  m  ballaft  at  the  time  df  tcaionfora  voy. 

*  o  age  otherwife 

capture,  but  there  were  feventeen  paflengers  on  board,  y^egaij  and  even 
Ibmeofwhom  the  mafter  defcribed  to  ht  American  claim  (haii  be 
citizens ;  and  with  refpeft  to  the  others,  .exprefTcd  a  ^X  o^vei^' 
belief  that  they  were  French  refugees,  from  5/.  Daminzo.  ™*^'  *^."*y  **^ 

^   J  o        '  o   '  come  a  fenout 

but  could  give  no  account  of  their  rank,  profdlion,  or  quefUoa,  how  ftr 

•  a  neutni  ftate 

occupation.  poOeflea  the  right 

of  imparting  fuch 
a  procedion. 

JUDGMEKT. 

Sir  fV.  Scott. — ^This  fhip  was  taken  on  a  voyage  from 
New  Tork  to  Bourdeanxy  with  feveral  paflengers  ofi 
board,  fome  of  whom  are  defcribed  by  the  mafter  as 
French  refugees  from  the  ifland  of  5/.  Domingo.  On 
what  ground  he  defcribes  them  to  be  refugees,  does 
not  at  all  appear ;  I  can  only  coniider  them  as  French 
perfons,  who  were  defirous  of  returning  from  the 
colony  to  the  mother-country,  and  who  applied  to  the 
compaffion  of  this  mafter  for  the  purpofe  of  obtaining 
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The        a  conveyance.    Some  of  them,  it  is  true,  are  women 

^ 1   and  children,  but  the  others  may  be  perfons  of  the 

oaob€r  31ft,  moft  noxious  charafter ;  they  may  form  a  part  of  the 
military  eflablifbment  of  the  enemy,  or  be  employed 
upon  other  fervices  moft  injurious  to  the  interefts  of 
this  country. 

The  mafter  ftates  alfo,  that  he  had  difpatches  on 
board  from  the  Prefident  of  the  United  States  to  the 
American  minifter  at  Paru ;  but  the  difpatches  them- 
felves  are  not  produced.  Where  are  they  ?  What  is 
become  of  them  ?  Non  conftai  that  any  fuch  difpatches 
vrerc  ever  in  exiftence.  It  is  not  very  probable  that 
papers  of  this  defcription  (hould  have  been  entrufted 
to  the  mafter  of  a  common  merchant  vefTel.  No  inter- 
poiition  is  made  on  the  part  of  the  American  govem- 
tnent ;  nor  is  the  fa£t  made  to  appear  in  fuch  a  way  as 
to  call  upon  the  Court  to  examine  the  queftion,  how 
far  fuch  a  mode  of  conveying  difpatches  can  be  per- 
mitted. This  country  makes  no  pretenfion  to  any 
,right  of  interrupting  the  communication  of  the  Ame-^ 
rican  government  with  its  minifter ;  and  I  (hould  cer- 
tainly be  extremely  tender  of  interpofing  any  difficul- 
ties in  the  way  of  fuch  a  correfpondence.  At  the  fame 
time  it  muft  be  recollefted  that  difpatches  are  ufually 
carried  in  a  public  manner,  in  veffels  commiffioned  by 
the  ftate  for  this  purpofe,  and  vefted  with  the  charac- 
ter of  packets.  Whether  the  Court  would  be  bound 
to  admit  that  a  merchant  vefTel  can  be  proteQed  by  the 
mere  afl:  of  carrying  papers  of  this  defcription,  is  a 
point  which  I  am  not  under  the  neceOity  of  deciding 
before  the  queftion  ftiall  be  raifed  by  a  claim  given  on 
the  part  of  the  government.  It  is  not  for  a  merchant 
veffel  to  fet  up  fuch  a  ground  of  protedion.  When  the 
pretenfion  fliall  be  brought  forward  on  the  part  of  the 

government^ 
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government,  it  may  become  a  very  ferious  queftion, 
how  far  a  neutral  ftate  pofleffes  the  right  of  imparting 
fuch  a  protedion  to  a  merchant  veflel  engaged  in  a 
tranfadion  otherwife  illegal.  But  no  fuch  claim  has 
been  given  in  the  prefent  cafe.  No  fuch  papers  are 
before  the  Courts  nor  is  any  fatis&dory  excufe  offered 
for  thdr  non-produdion.  The  probability  is,  that  no 
fuch  papers  were  entrufled  to  the  care  of  this  individual 
mailer,  or  of  <any  other  perfon  on  board  this  Ihip.  I 
fee  nothing  to  take  this  cafe  out  of  the  general  rule 
applying  to  (hips  concerned  in  fimilar  voyages ;  and  I 
therefore  pronounce  •  this  fhip  to  be  fubjed  to  con* 
demnadon. 


los 


The 
Drummond. 
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CEYLON,  MuLAc. 

^HIS  was  the  cafe  of  an  Engtijh  Eaji  India  fliip, 
which  had  been  captured  by  fome  French  frigates, 
and  carried  to  t^e  Ifle  of  Johanna^  where  fhe  was  refit- 
ted and  fupplied  with  two  additional  carronades,  and 
a  French  crew  confiding  of  feventy  m«i.  From  the 
Ifland  of  Johanna  fhe  was  conveyed  by  the  French  cap- 
tors to  Port  Souih'Eqfty  in  the  Ifle  of  France ;  on  t^er 
arrival  off"  that  place  (he  was  attacked  by  the  Britijh 
frigate  the  Nereid  and  the  guas  c^  xi^IJle  du  Pa^^ 
and  having  fired  iev^al  fhot  ia  return  at  the  frigate 
and  fort,  fhe  pafled  on  to  her  anchorage  at  P^rt  Souths 
Eaft ;  whilft  lying  in  that  port,  flie  was  again  attacked 
by  the  Britijh  fquadron  employed  in  the  blockade  of 
the  f/Je  of  France^  when,  with  the  affiftance  of  fome 
other  French  ihips,  fhe  fuccecded  im  repelling  ihc 

attack 


November  15th, 
iSii. 

Theemplajment 
of  t  vc&l  in  the 
public  military 
fenrice  of  the 
Enemy,  by  thoie 
who  bare  com- 
petent  authority 
Co  to  employ  htr, 
ia  a  fuffiaeat 
*<  Setting  forth 
for  war**  under 
the  prise  a£^, 
though  the  veflel 
may  not  have 
been  formihed 
with  any  formal 
commiffion  of 
war. 
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The        attack^  and  in  taking  and  deftroying  the  Britijh  fqua- 
. '      dron.     She  was   afterwards  carried  round  to  Part 


November  15th,  NapoUon^  whcrc  flie  was  difmantled,  and  fitted  cut  as 

a  prifon-fhip,  for  the  purpofe*  of  receiving  Englijb 
prifoners  of  war,  in  which  ftate  fhe  was  found  at  the 
time  of  the  capture  of  the  ifland.  The  queftion  was, 
whether,  under  thefe  circumftances,  the  fhip  was  fuf- 
ficiently  fet  forth  for  war  to  come  within  the  terms  of 

45  G-  s«  c-  7»-    the  prize-ad,  which  direfts  reftitution,   upon  falvage, 

of  Britijh  (hips  recaptured  from  the  enemy,  unlefs 
they  fhall  have  been  ^^  fet  forth  as  (hips  or  vefTels  of 
*'  war  by  the  enemy." 

N9oember  ift.         Qn  a  former  day,  the  Judge  thinking  the  evidence 

adduced  not  fufEcient  to  eftabliih  the  fads  of  the  cafe, 
direded  the  caufe  to  (land  over,  for  the  purpofe  of  ad- 
mitting further  evidence,  or  of  affording  fome  expla- 
nation why  the  proper  evidence  had  not  been  fupplied. 

A(Hdavits  were  now  exhibited,  dating  the  circum- 
(tances  attending  the  capture  of  this  (hip,  her  fubfe- 
quent  employment  by  the  enemy,  and  the  belief  of 
the  witneffes  as  to  the  (late  in  which  (he  was  found  at 
the  time  of  recapture. 

On  behalf  of  the  former  Britijh  owners^  the  Advocate 
of  the  Admiralty  and  Stoddart. — The  affidavits  now 
produced  before  the  Court  prove  it  to  have  been 
the  original  intention  of  the  French  captors  to  carry 
this  (hip  to  Port  Napoleon  i  they  prove  likewife^  that 
(he  was  there  difmantled  and  difarmed  for  the  pur- 
pofe of  being  ufed  as  a  prifon-fliipy  and  that  (he  was 
not  either  commi(fioned  or  fent  forth  as  a  (hip  of 
war  during  the  time  (he  was  in  the  pofleffion  of  ^ 
the  enemy.  No  affidavits  have  been  offisredon  the 
other  fid^  nor  have  the  captors  attempted  to  ibew^ 

by 
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by  any  fpedesof  evidence^  that  a  commiiEon  of  war         The 
was  at  any  time  granted  for  this  (hip.     The  ifland  of    .^^^'••'^- 
Johanna^  to  which  (he  was  in  the  firft  inflance  carried,  November  15th, 
IS  a  place  in  which  a  (hip  cannot  be  fitted  out  for  war ;        '  ''* 
it  is  a  general  neutral  port  in  the  hands  of  the  natives, 
not  a  military  ftation  *in  the  pofTeffion  or  nmder  the 
control  of  the  French  Government.     There  was  no 
dep6t  of  naval  ftores  at  the  place,  by  means  of  which 
ihc  veffel  could  have  been  fitted  out  for  a  cruife  j  Ihe 
could  there  procure  only  refrelhment  and  temporary 
repairs,  juft  enough  to  enable  her  to  fail  for  the  IJle  of 
trance*     The  engagement  which  fhe  fuftained  againft 
an  EngUjb  force,  whilft  in  the  profecution  of  her  voyage 
to  that  ifland,  was  a  mere  defenjive  operation ;  ihe  was 
attacked  by  the  Brttijh  frigate  and  the  fort,  and  having 
fired  a  few  (hot  in  her  own  defence,  paffed  on  to  her 
anchorage.     The  next  operation  in  which  the  veflel 
was  engaged  was  of  the  fame  defenfive  kind. — She  was 
lying  anchored  at  Port  Soutb-Eajiy  when  (he  was  again 
^led  by  fome  Brttijh  frigates,  and,  in  conjunftion 
with  other  French  (hips  and  the  fort,  again  fucceeded 
in  repelling  the  attack.     With  refped  to  Brttijh  pro- 
perty recaptured  from  the  enemy,  the  general  rule  of 
'^w  is,  reflitution  upon  falvage,  and  any  exception  to 
^nis  general  rule  muft  be  ftridly  made  out.     The 
policy  of  the  law  places  the  right  of  captors  to  con- 
^^nination  on  the  fame  ground  as  their  right  to  head- 
''^oney ;  and  that  has  never  been  decreed  to  captors, 
^Ws  in  cafes  where  a  regular  commiffion  of  war  had 
''^^H  granted  by  the  enemy,  or  at  leaft  an  appoint- 
ment in  the  nature  of  a  commiifion  by  the  minifter 
^^    marine.    It  was  fo  ruled  in  the  cafe  of  feveral 
^^cb  armed  vefTels,  in  June  1805. — ^^^  Court  there  6  Robiafin,  48. 
^^9  ^  They  may  be  armed  only  for  their  own  de- 

"  fence; 


iq8  cases  determinso)  in  the 

The        ^^  fence;  as  they  have  no  commiflion  to  ad  ofieniively, 
^'^*^'^'     "  they  cannot  be  confidered  legally  as  (hips  of  war  to 


Kovembertsxh^  "  the  cfFefl  of  entitling  captois  to  head-money.''    Sq 

6  Robb^  4t    ^  ^^^  ^^^  ^^  ^  Spanijb  armed  packet,  belonging  to 

the  King  of  Spain^  the  Court  faid,  "  Tl^at  it  was 

<^  neceflary  that  the  veffel  (hould  have  been  a  com* 

^^  mifEoned  veffel  of  war  to  wari:ant  the  Court  to  pro* 

•   **  nounce  for  head-money  under  the  a£k  of  parliament.'* 

^RobinfiNi,  3»a  '^^  Horoiio  Nelfon^  though  originally  an  armed  vefiUy 

and  fupplied  with  an  additional  number  of  men  by  the 
enemy,  was  reflored  upon  falvage,  on  the  ground  of 
not  being  fiirnifhed  with  a  commijQ^on  of  war.     In  the 

3  RobinToB,  xo.  ^^  ^^  ^^^  Nojira  Signora  del  Ro/ariOi  the  Court  ex* 

prefsly  afked  whether  there  was  any  commiiBon  o{  W2X, 
and  being  anfwered  in  the  affirmative,  proceeded  to 
condemn  the  veflel  to  the  captors  on  that  ground.     If( 

3  RitbioibD,  56.  the  cafe  of  the  Santa  Brigada^  the  c^tain  of  the  re*^cap- 

tured  veflel  defcribed  himfelf  to  have  been  ^^  appointe4 
^^  by  the  minifter  of  marine,*'  and  the  Court  Uiinking 
that  circumftance  fufficient  to  Ihew  that  it  was  a  naval 
military  appointment,  refufed  reftitution  to  the  Brttijb 
owners.  It  was  proved,  in  the  cafe  of  the  Cqftor^ 
before  the  Lords  of  Appeal,  in  the  year  1795,  th^ 
the  commander  of  that  (hip  was  fumifhed  with  a  com- 
miflion  of  war  from  the  admiral  at  the  time  of  her  re- 
capture. The  Vidoria,  before  the  fame  Court,  ii^ 
July  1 8 1  o,  and  the  Grand  Duke  of  Berg^  before  the 
Court  of  Admiralty,  in  //pril  1809,  were  cafes  of  the 

Edwirds,  1S5.     fiuue  defcription.  In  the  VAQif  Lorrialy  January  1 8 1  o, 

^nd  the  Alcide^  in  liovember  of  the  faine  year,  there 
had  been  conuniilions,  though  they  were  wuhdrawn 
before  the  time  of  recapture.  In  every  one  of  thefe 
cafes,  in  which  condemnation  paffed  to  the  captors^ 

there  qither  was  at  the  one,  or  had  beqit  a  conuniC- 

fion 
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fcd*  df  '^ar,  or  an  appointment  by  the  Iftbiftar  of       The 
Ytutrme,  which  was  confidered  eqttivdent  to  a  commif-     ^^^^^^' 
Sodl.    A  commiifion^  therefore,  or  fomething  taiita-  jt^tmmbfr  ts^ 
mount  to  it,  maft,  at  Tome  time  or  othefr,  have  been 
giahted  by  the  enemy,  and  the  mere  employment  of  a 
fcip  for  the  pmpofes  of  war  is  not  a  Efficient  '^  rettmgr 
**  fortfi  for  war,"  under  the  aft  of  parfiament,  to  diVeft 
Ae  Britijh  owners  of  their  property. 

It  may  be  queftioned,  however,  whether  the  prefent 

ofe  comes  at  all  within  the  provifions  of  this  feftion  df 

The  Priie  Ad,  which  relates  only  to  property  recap- 

'tared  ^*  by  any  of  His  Majefty's  ^ips  of  war,   pri- 

^'  vateer,  orotherfliip,  veflel,  or  boat.*'     This  was  a 

Recapture  effefted  by  a  conjoint  force  of  the  army  and 

iikvy ;  the  Cotrit,  Aeref  ore,  lias  no  -power  to  condemn 

the  fliip  as  priise  to  the  recaptors,  but  is  bound  to  aft 

tipdn  the  old  rule  of  law,  which,  as  before  flated, 

*dlrefts  reftitution   upon  falvage.     Reftitudbn  updn 

%Ivage  appears  to  have  been  the  original,  and  as  it 

were  the  common  law  right  tipdh  the  fubjeft.     Sir 

lieoline  Jenkins  '^  fo  dates  it  to  be,  in  a  report  a!d* 

'drefied  by  him  to  the  commiflioners  of  pHzes,  in  1 762 ; 

and  -^ifo  in  another  report,  addrdffed  to  the  Song  in 

cdundl,  in  ^e  fame  year,  he  conQders  this  to  be  fhe 

ttnt  rule  of  law,  "  not  only  becaufe  it  hath  more  ^f 

^  natural  equity  in  it,  and  becaufe  the  modem  laws 

^  abd  priiftice  are  exceeding  favourable  to  navigation 

'<  and  traffic,  btt  atfo,  becaufe  he  tsfkes  it  to  have  bedn 

*^  ibe  conftant  priiilice  in  *  the  Admiralty  of  England*' 


'-^  *f '  • 


wkU^ 


* ' Life  of  Sir  L.  Jenkins^  /nL  ii,  p.  770. 


From 


no  CASES  DETERMINED  IN  THE 

The         From  ScobePs  a£ts  and  ordinances  it  appears,   that 
^'^'•°'^'      the  fame  rule  prevailed  during  the  time  of  the  Ufurpa- 


Novemker  isxh,  ^^^'  ^7  the  Ordinance  1649-29,  (hips  retaken  from 
»^«i-  the  enemy  are  direded  to  be  reftored  to  the  former 
owners,  upon  payment  of  one-eighth  of  the  value  for 
falvage,  unlefs  they  have  been  ^^  fet  forth  as  men  of 
^^  war>''  in  which,  cafe  a  moiety  is  given ;  and  by 
ordinances,  1650,  28  and  33,  ^^  if  furmfhed  and  fet 
**  forth  as  men  of  war/^  they  are  dire£):ed  to  be  reftored 
in  like  manner,  upon  payment  of  a  moiety  for  falvage. 
By  ftatute  i^Geo.  2.  c.4.  §  i8.  JBritiJb  property  re- 
captured from  the  enemy  by  any  of  His  Majefty*8 
.  ihips,  is  in  all  cafes  to  be  reftored,  upon  payment  of 
one-eighth  of  the  value  for  falvage ;  if  retaken  by  a 
privateer,  before  it  had  been  in  poflelfion  of  the  enemy 
twenty-four  hours,  one-eighth  was  given ;  if  above 
twenty-four  hours  and  under  forty-eight,  a  fifth ;  if 
above  forty-eight  and  under  ninety-fix  hours,  a  third ; 
and  if  it  remained  in  the  pofleffion  of  the  enemy  above 
ninety-fix  hours,  or  had  been  by  them  fet  forth  as  a 
man  of  war,  then  a  moiety  of  the  value  was  to  be  paid 
for  falvage,  and  the  property  to  be  reftored  to  the 
former  owners.  By  ftatute  1 7  Geo*  2.  c.  34.  §  20.  the 
fame  provifions  were  continued. — By  igGeo.  3,  c.  6y. 
§  44.  Britijh  property  was  direded  to  be  reftored  upon 
payment  of  one-eighth  falvage  in  all  cafes,  unlc&  the 
recaptured  (hip  had  ^^  been  fet  forth  as  a  man  of  war'' 
by  the  enemy,  and  then  a  moiety  was  to  be  paid  for 

j?^d**^c^a.  falvage.    It  was  under  fbtutes  pofled  at  a  very  late 

period,  that,  in  any  cafe  whatever,  Britijh  (hips  re- 
captured from  the  enemy  were  to  be  adjudged  lawful 
prize  to  the  recaptors.  It  is  fubmitted,  that  the  pre- 
fent  cafe  is  not  within  the  provifions  of  thofe  ftatutes^ 

and 
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and  that  the  former  owners  are  entitled  to  reftitution        The 
upon  payment  of  the  ufual  lalvage.  '^'^'^* 


For  the  captors^  the  King^s  Advocate  and  Jenner. — 
The  employment  of  a  fhip  for  the  purpofes  of  war  by 
thofe  who  have  competent  authority  fo  to  employ  her, 
muft  at  all  times  be  decifive  of  her  charafter.  This 
fhip  was  carried  to  the  Ifle  of  Johanna^  where  {he  was 
fupplied  with  additional  guns  and  a  French  crew :  this 
alone  would  be  a  fuf&dent  ^^  fetting  forth  for  war"  to 
fatisfy  the  terms  of  the  prize  ad.  It  is  perfedly  im* 
material  whether  that  ifland  is  under  the  dominion  of 
France^  or  in  the  pofleffion  of  the  natives,  who  per* 
mitted  the  French  to  fit  out  this  fhip  in  their  ports ;  of 
as  little  confequence  is  it,  whether  the  addidonal  guns 
were  fupplied  from  a  public  naval  depit  of  the  enemy, 
or  from  any  other  prize  fhip  that  had  £dlen  into  their 
hands :  the  important  fad  is,  that  fhe  was  fo  fupplied 
and  fitted  out  for  war.  If  any  doubt  could  be  enter- 
tained as  to  the  charader  of  this  fhip,  the  engagements 
which  fhe  afterwards  fuftained  with  the  Englijh  fqua^ 
dron  would  be  decifive  upon  that  point.  At  the  time 
of  recapture  the  (hip  was  employed  in  the  defence  of 
the  ifland,  and  mufl,  on  that  account  alone^  be  con- 
fidered  as  confUtuting  a  part  of  the  national  marine 
force  of  the  enemy.  The  Court  has  always  looked  to 
the  adual  employment  of  the  veflel,  and  not  to  any 
technical  rule,  in  order  to  decide  upon  its  real  cha- 
ncer. The  queftion  is,  whether  in  point  of  fad  fhe 
formed  a  part  of  the  naval  force  of  the  enemy,  not 
whether  fhe  was  fupplied  with  a  formal  commtffion  of 
war*  It  has  been  faid,  that  the  fhip  was  difmantled, 
and  ufed  as  a  mere  prifon  fhip,  but  it  was  was  for  pri* 
/oners  of  war  that  fhe  was  fo  ufed.    If  the  cafe  does 

I it  not 


iSxx. 


/ 
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Th«        (<>fiie  vkhin  the  frof?ifiom  of  die  prize  a6t^  4to 
ccTLOK.      ^^j,g  ^j.^  entitled  to  condenuiation  under  the  \ 


Vfimenibtr  i  jth,  principle  of  Uw^  OS  laid  down  by  the  Court  in  the  cafe 

JuoaifEilT. 

NwatAerM^      Sir  W.ScM. — This  ihxp  «  alledged  to  liave  i>een 

retaken  by  His  Majefty's  knd  and  fea  forces  employed 
in  the  capture  of  the  Ifle  of  France.  The  drcumftances 
attending  the  recapture  are  very  iniperfe£kly  detailed 
in  the  evidence  before  the  Courts  no  perfon  who  was 
prefent  at  the  recapture  being  produced  as  a  witnefe. 
It  18  certainly  the  firft  time  in  which  *a  caufe  of  diis 
kind  ever  came  on  for  hearing  in  fuch  a  form :  how^ 
ever,  this  is  a  defed  which  cannot  now  be  fupplied ; 
and  I  can  only  imderftand  generally,  that  the  ihip  was 
emfdoyed,  in  'conjandion  with  other  vefiels,  in  defence 
of  the  Ifle  cf  "^runce  againft  the  Brtiijh  aiTailants. 

A  claim  has  been  given  for  this  ihip^  fo  •  xsikssk  and 
fo  employed,  on  behalf  of  the  former  Britijh  proprie- 
tors. The  former  mafter  dates  the  circumftances 
under  which  the  fliip  was  taken  by  the  enemy.  He 
lays,  *'  that  (he  was  taken  and  feized  on  the  3d  July 
*^  t8io,  within  fight  of  the  Ifle  of  Johanna^  in  the 
Indian  fea,  by  the  Bellone  and  Minerve  French  in- 
gates  of  war,  and  the  French  corvette  of  war  ViSor^ 
•*  after  a  very  fevere  engagement  of  five  hours  and  a 
*^  half,  during  which  many  guns  were  fired  on  both 
*^  fides. — That  the  faid  (hip  was  an  Englijh  Eaji  IncUa 
"  fhip failing  under  Englijh  colours;  that  the  (hip  and 
•*  gocyds  were  afterwards  carried  into  the  Ifland  of 
*^  Johanna^  where  fhe  was  refitted  and  had  additional 
"  guns  put  on  board  by  the  French^  by  whom  (he  wa^ 
**  afterwards  conveyed  to  the  I/le  of  France  j  that  -on 

lot  "  her 


HIGH  COURT  OF  ADMIRALTY.  M3 

•*  her  arriTal  at  Port  Soulh-Ea/i.   on  the  20th  of     „  it*' 
"  Augujl  1810,  ihe  was  attacked  by  the  Nereid  Britl/h 


**  frigate  and  the  guns  of  the  IJle  du  Paffe^  then  in  -A'itwwA^r  a6ch 
**  pofleffion  of  the  Eri^lijh ;  that  (he  fired  feveral  (hdt  '  * 

•*  at  the  frigate  and  fort,  and  then  paffed  on  to  her 
"  anchorage  at  South  Eaji  Point ;  that  the  deponent 
'*  was  afterwards  put  on  fhore,  but  was  prefent  on  the 
•'  24th  and  25th  days  of  the  aforefaid  month  oi  Augufi^ 
^  when  the  faid  (hip  being  dill  at  her  anchorage  in 
^  Port  Soufh'EaJlj  was  engaged  in  aflion  againft  the 
*'  Englijh  blockading  fquadron,  under  the  command 
•*  of  Captain  Pyniy  of  the  Sirius^  which j   with    the 
"  Magicienne^  another  Engliji)  frigate,  were  both  burnt, 
•*  and  the  Nereid  Englijh  frigate  taken,  and  the  Iphi-^ 
*^  genie  furrendered ;  and  which  was  effeded  by  the 
"  exertions  of  the  two  French  frigates  and  corvette  by 
"  which  the  deponent  was  captured,  alUftcd  as  afore. 
^  fiiid  by  the  French  crew,  which  had  been  put  on 
**  board  the  deponent's  Ihip ;  that  the  deponent  was 
"  afierwkrds  conveyed  from  Port  South- Ea^j  where 
"  he  left  the  Ceylon^  on  the  1 5th  of  September  in  a 
*^  canel^  in  confequence  of  his  having  been  exchanged ; 
"  but  the  deponent  has  heard,  and  believes,  that  the 
"  Ceylon  was  afterwards  carried  round  to  Port  Napo^ 
**  kon,  where  (he  was  unladen,  difmantted,  and  fitted 
*•  out  as  a  prifon-fliip,  for  the  purpofe  of  receiving 
"  Englijh  prifodcrs  of  war,  and  in  which  (late  (he  was 
*'  found  at  the  time  of  the  capture  of  the  ifland/*     tc 
appears  that  (he  was  a  very  large  (hip,  of  the  burthen 
of  eight  hundred  tons  ;  that  (he  had  on  board  twenty- 
fix  guns,  and  one  hundred  and  ten  men^  with  arms^ 
and  ammunition   of  every  defcription,   in  fu(Ecienc 
quantitit.s  for  oflfenfive  or  defenfive  operatiws :  it  ap« 
vol..  u  t  pears 


i 
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Tht  pears  alfo,  that  (he  was  fumiOied  with  a  Britijh  letter 

^^^^^'  of  marque,  empowering  her  to  make  reprifals*    Now 


AToecmfttfr  i6tb,  the  queftioii  fof  the  determination  of  the  Court  is, 
*  **'  whether,  under  the  words  of  the  aft  of  parliament,  (he 
is  "  fufficiently  fet  forth  for  war**  by  the  enemy.  I 
am  of  opinion  that  (he  is.  "  Setting  forth**  does  not, 
I  think,  neceflfarily  m^zn  fending  out  of  port.  It  is  no 
neceflary  part  of  the  interpretation,  that  (he  (houlJ 
have  been  carried  into  port  and  fent  out  with  a  formal 
and  regular  commiflion ;  it  is  fufficient,  if  (he  has  been 
ufed  in  the  operations  of  war,  and  conftituted  a  part 
of  the  naval  military  force  of  the  enemy.  Non  confiat 
that  there  was  not  a  regular  commiflion  of  war  in  the 
prefent  cafe ;  that  muit  remain  matter  of  conjefture 
only,  fince  all  the  (hip*s  papers  are  loft.  I  hold  it, 
however,  to  be  unnecefTary  that  (he  (hould  have  been 
regularly  commiflioned ;  it  is  enough,  that  (he  w*at 
employed  in  the  public  military  fervice  of  the  enemy 
by  thole  who  had  competent  authority  fo  to  employ 

Lords  of  Appeal,  her.  lu  the  cafe  of  Caflor^  which  (liip  was  not  car« 
•y«795-  ried  into  port,  there  was  no  regular  commiflion,  for 
it  is  not  in  the  power  of  the  admiral  to  grant  a  regular 
commKfion ;  He  has  only  an  inchoate  authority  iot 
fuch  a  purpofe,  and  his  ads  neceflarily  require  con« 
firmation  :  yet  in  that  cafe  it  was  held,  that  the  (hip, 
though  commi(fioned  by  the  admiral  alone,  was  fuffi- 
ciently clothed  with  the  charader  of  a  veflel  of  war. 
A  commUfion  of  war  is  conclufive  of  itfelf  as  to  the 
charader  of  a  (hip ;  but  it  by  no  means  follows,  that 
a  regular  and  formal  commiflion  is  in  all  cafes  indi(^ 
penfable.  The  want  of  fuch  an  inftrument  is  not  £ital ; 
it  may  be  fupplied  in  various  ways  by  ads  equivalent 
to  a  commUfion.    What  are  the  fads  in  the  prefent 

cafe? 
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cafe  i    There  was,  indeed,  no  great  additional  arma«        '^« 
menty  for  that  was  unnecefTary,  the  (hip  having  been 


already  armed  in  the  fervice  of  this  country,  but  two  November  i6th 
guns»  it  appears^  were  added  outof  theitoresofother 
veflels  to  thofe  which  were  originally  on  board.  She 
failed  with  a  Lieutenant  de  Valjfeau^  a  perfon  having 
a  military  commiffion,  and  a  complement  of  men 
capable  of  fighting  the  fhip ;,  for  it  appears  that  (he  did 
fight  the  Britijh  frigate  the  Nereide^^  by  which  (he  was 
attacked.  It  is  faid,  thefe  were  mere  defenfive  opera- 
tions; but  are  not  many  of  the  operations  of  war 
defenfive  ?  If  the  Nereide  had  proved  inferior  in  force^ 
would  not  this  (hip^  in  conjunftion  with  the  others, 
have  carried  the  matter  further,  and  attacked  in  her 
turn  ?  Then,  bein^  arrived  at  the  IJU  of  France^  (he 
again  fufbuned  an  engagement  with  other  Briiijb  (hips, 
and  adifted  in  the  de(lru£tion  of  the  Sinus  and  the 
Magicicnne^  and  in  the  capture  of  two  other  Englijh 
frigates.  Here,  then,  was  an  operation  not  merely 
defenfive,  but  an  adual  offenfive  attack,  terminating 
in  the  deftru&ion  of  the  Britijh  blockading  {qpadron. 
I  cannot  doubt,  under  thefe  circumftances,  that  this 
(hip  was  fufficiently  **  fet  forth  for  war**  to  fatisfy  the 
terms  of  the  ad,  or,  as  the  marginal  note  of  the  ad; 
exprelTes  it,  ufed  as  ajhip  of  war.  As  little  doubt  can 
I  have  that  (he  was  fo  ufed  under  competent  authority* 
We  know  extremely  well  that,  in  remote  parts  of  the 
world,  where  the  domeftic  authority  caimot  be  imme- 
diately  reforted  to,  the  commanders  are,  of  neceffity, 
vefted  with  larger  powers  than  is  ufually  entrufted  to 
them  when  employed  upon  European  ftations.  I  think 
this  velfel  was  fufHciently  commiinoned .  by  the  French 
commander  on  that  ftation }  this  Lieutenant  deYaiJfeau 

1 2  and 
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The         and  the  feventy  men  were  put  on  board  by  his  order  in 
the  firfl  jnflance,  fubjeft,  undoubtedly,  to  the  appro- 


jfToicmber  i6xh,  bation  of  the  French  minifter  of  marine ;  but  can  I 

doubt  that  this  appointment  would  have  been  confirmed  - 
by  the  conftituted  authorities  at  home  in  the  prefent 
fituation  of  the  French  navy  ?  What  was  her  after- 
employment  ?  why  as  a  prifon-fhip,  as  other  fhips  of 
war  frequently  are,  and,  laftly,  in  defence  of  the 
place*  This  converfion  is  in  itfelf  fufficient  to  fliow 
that  a  regular  commiflion  is  not  neceffary :  there  can* 
not  be  ftrongcr  proof  of  an  aftual  military  charaSer 
being  impreifed  upon  her ;  and  I  have  no  hefitation  in 
faying,  that  fhe  was  fufficiently  "  fet  fonh  for  war.** 
Then  it  is  faid,  there  is  no  proof  of  the  condemnation 
of  this  fliip  by  a  competent  court ;  but  this  Court  Is 
bound  to  prefume  that  fhe  was  regularly  condemned 
when  Ihe  remained  fo  long  in  the  poflfefHon  of  the 
enemy. 

Another  queition  has  been  raifed,  whether  this  is  a 
recapture  under  the  ift  of  parliament ;  and  it  is  faid 
not  to  be  within  the  provifions  of  the  adi,  becaufe  that 
fpeaks  'of  recaptures  by  boats  and  fhips  only,  and  this 
is  a  recapture  effected  by  the  conjunft  operation  of  the 
army  and  navy.  Now  we  know  very  well  that  the  aS 
was  drawn  with  the  intention  of  expreffing  the  fenle 
and  meaning  of  the  law  of  nations  as  it  at  prefent  exifts^ 
But  it  caniiDt  be  forgotten  that,  by  the  ancient  law  of 
Europe^  the  perdudio  infra  praftdia^  infra  hewn  iutum^ 
was  a  fuflScient  converfion  of  the  property ;  that,  by  a 
later  law,  a  poffeffion  of  twenty-four  hours  was  fuf- 
ficient  to  diveft  the  former  owner.  This  is  laid  down 
in  the  287th  article  of  the  Confolato  deJ  Mare,  in  terms, 
indeed,  not  very  intelligible  in  themfelves,  but  which 

S^  are 
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The 


ar^   latisfaSorily  explained  by  Croiius^y  and  by  his      q^^lok 
coxxninentator  Barbeyrac,  in  his  notes  upon  that  articlet*  — 


« 
ft 


By^xier/hoek  lays  it  down  to  the  fame  effe£k  in  thefe  N<n^'^brr^'^i\il 
wor-ds :  *^  Sane  in  libroy  qui  infcribiiur  Confulatus  Maris, 
"   cr.  287  ita^  ui  modo  dicebam^  res  defnita  eft:  nam 
"    m^y  qui  nav'em  et  mtis  ab  hojte  recuperavlt^  juheiur 
**   wmavem  et  onus  rcftituere  prijiino  domino^  falvo  tamcn 
"irvaiicioy  idque  fervaikium  ut  jujlum  ftt^  confiituitur 
ro  modo  opera:  et  impenfa  in  recuperaiioncm  faEfce^ 
*'  ^rateritd  onmi  dijiin^ione,  quamdiu  navis  onii/que  in . 
**   ;f>oteJlate  boftium  fuerint.     Rc^e  aulem  ibi  additur^ 
**    ^am  rejlituiionem  duntaxat  obtinere,  ft  navis  nondmn 
ucrit  deduda  in  locum  tutum,  fedfi  in  locum  iuium^ 
4domimoJic  plane  et  plene  in  hjlem  tranjluio^  navem 
niercefque  dcinde  recvpcyaias^    ex  ajfe   recuperatqri 
**    €:edere.     Qua  apprime  conveniunt  cu7n  bis^  qua  boo 
*'   capite  difpuiavimus*     Vcllem  omnia,  qua  in  illafar"  . 
*^   ragine  legum  nauiicarum   reperiuntur,    aque  proba  ^ 
"    re£la  ejfenty  fed  non  omnia  ibi  fun  t  tarn  bonafrugisJ^ 
Gr-otius  I  exprel&s   himfelf  very   much   to .  the  fame 

^flfeft,  and  Loccenius%  confiders  this  rule  as  the  general 

>   •  » •        ' 

Cui  coijfequent  eflc  Yidetiir,  ut  in  mari  naves,  etres  alio?,  cap*ae 
santar  turn  demum,  cum  in  navalia  aut  portus,  aut  ad  cum 
"^iijn  ubi  tola  claCis  fc  tenet,  perdu6bi  funt :  nam  tunc  dcfpcrari 
"*^ipit  recuperatio,  fed  recentiori  jure  gentium  inter  Europaeos 
P^I>ulos  introdu6tuin  videmus,  ut  talia  capta  ccnfeantur  ubi  ptr 
w#va:j  vsjinti  quatuor  in  poteftate  hoilium  fuerint. — Grotius  de  Jure 
*^^lli  ac  Pacis,  lib.  3.  cap.  6.  fee.  3. 
+  Lib.  X.  cap.  5. 
4^  Lib*  3.  cap.  6. 

$  Hpdie  naves  ab  holle  captz,  communi  inter  Chriflianos  et 
^-Uropacot  populos  five  jure  five  coufuetudine  po^oiiiuo  non  , 
'^cipiuotor,  (i  hoftis  eas.noi)  eodcn\  die  navali  pugna  itftnim 
atnifit,  fed  per  viginti  quatuor  boras  in  poteftate  vidoris  fuerint. 
Tuqc  enim  vere  captae,  et  proprii  j»ri«  fadx  ccnfcntur.— Lt)o« 
cenlus  dc  Jure  Maritimo,  lib.  2.  cap.  4.  fic.4. 

I  3  law 
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The.        law  of  Europe.     In  Lord  Stairs •  declfions  alfo  the 
famfc  rule  is  laid  clown  as  the  rule  of  law  in  Scotland. 


ivbmn^a6ih,  According  to  Va/iTif,  a  fimilar  praftice  prevailed  in 

France  y  and  Crompion^y  in  his  Treatife  on  Courts, 
ftates  it  as  the  ancient  law  of  this  country,  that  a  pof- 
feffion  of  twenty-four  hours  was  a  fufficient  converfion 
of  the  property,  and  that  the  ^owner  was  divefted  of 
his  property  unlefs  it  was  reclaimed  ante  occafum  foils . 
So  that,  according  to  the  ancient  law  of  England ^ 
which  was  in  unifon  with  the  ancient  law  of  Europe^ 
there  was  a  total  obliteration  of  the  rights  of  former 
owners.  It  is  true  that  this  rule  has  fince  been  receded 
from  by  this  country,  when  its  commerce  increafed. 
During  the  time  of  the  Ufurpation,  when  England 
was  becoming  commercial,  an  alteration  was  eficdcd 
by  the  Ordinance  of  1649,  which  diiefted  a  reftitu- 
tion  upon  falvage  to  Dritijh  fiibjeSs ;  and  the  fame 
indulgent  rule  of  law  was  continued  afterwards,  when 
this  country  became  ftill  more  commercial :  but  the 
common  laAv  ftill  prevailed,  and  controlled  the  pro- 
vifioiis  of  the  ftatutc,  where  the  enemy  had  fitted  out 
the  prize  as  a  fliip  of  war.  In  the  moft  recent  change 
of  the  law,  it  is  determined,  that  a  veffel  belonging  to 
a  Britijh  fubjeft  lofes  her  charafter  on  capture  by  the 


•  Vol.  ii.  p.  507.,  15th  February  1677. — King  8  advocate 
contra  Rankin. 

f  Si  aucun  navirc  dc  nos  fujets  ell  rcprls  fur  nos  cnnemie  apres 

qu'il  aura  demcur6  cntre  Icurs  mains  pen  (fan  t  ^rlngt^quatre  heuresy 

la  prife  en  fera  bonne :   et  fi  elle  e(l  faitc  &vant  les  vingt-qratre 

heuret  il  fera  reilitue.  au  propn(;taire  avec  tout  ce  qui  6toit  dedans, 
a  la  r^ferve  du  tier?  qui  fera  donn6   au  navire  qui  aura  fait  la 

recouiTe.^-Ordonnance  1681,  fee.  8.     Valin,  liv.  5.  tit.  9.  art.  8. 
torn.  a.  p.a55- 

§  Title,  Court  de  Admiraltie  d'Englelerre,  p.  91. 

enemy. 
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enemy,  and  fubfequent  converfion  into  a  fliip  of  war.         The 
Thai  being  the  cafe,  what  is  there  that  (lands  in  the      C£vlon. 
way  of  the  right  of  the  recaptor  ?     Why,  it  is  laid,  xai^nbe-te^, 
that  the  ad  of  parh'ament  only  mentions  recaptures  by        *^*** 
fliips  and  boats,  and  not  fuch  as  are  eSeded  by  the 
affiftance  of  land  forces.    1  he  ad,  though  it  only' 
mentions  the  tffual  mode  of  recapture  at  fea,  does  not, 
and  cannot,  mean  to  exclude  other  modes  of  recap- 
ture.    What  is  the  peculiar  merit  of  a  recapture  where 
boats  have  been  employed  i    The  tflential  f<i£ls  muft 
be  the  fame,  and  no  difference  .can  exid  but  in  fuch 
circumdances  as  are  perfedly  immaterial  to  the  merits . 
of  the  tranfadion  ;  and  in  the  prefent  cafe,  it  is  highl'y 
probable  that  a  maritime  force  was  actually  employed. 
The  means  of  boats  were,  I  mull  prefume,  reforted 
to  for  the  purpofe  of  taking  poflTtiHon.     It  is  perfedly 
true,  that  in  fome  claufes  of  the  ad,  diftlndions  are 
made  as  to  conjoint  operations :  but  for  what  purpofe 
are  thefe  introduced  ?  For  the  benefit  of  the  joint  cap- 
tors, in  order  to  fettle  their  refpcdive  interefts,  and 
not  to  change  the  nature  of  the  capture  in  favour  of 
the  former  proprietors.     But  even  if  the  Court  could 
be  of  opinion,  that  this  cafe  did  not  full  within  the  act 
of  parliament,  it  muft  ftill  confider  it  to  come  under 
the  old  rule  of  the  law  of  nations,  by  which  the  rights 
of  the  owner  would  be  completely  divefted  ;  though  I 
hardly  think  it  neceffary  to  have  refort  to  that  original 
principle*.     I  am  cltaily  of  opinion,  that  this  (hip  muft, 
under  the  providons  of  the  prize  a£l  itfelf,  be  con* 
demned  to  the  rec3ptors« 
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DeemAar  jth, 

liilZ. 

Ntrigation  laws, 
Iffeach  of — when 
ft  velTel  enters  a 
colonui  pon  with 
good.s  partly  pel* 
mitted  and  partly 
prohibited,  iind 
without  any 
mention  in  her 
deariuce  oi  en 
ultexijr  deftina* 
tiou,  the  pre* 
fumption  <A  law 
is  that  all  the 
goods  Were 
coming  for 
importation. 
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TORTOLA,  M^KiE. 

Y  ftatutc  1 5  Car.  II.  /:.  7.  /  6.  it  is  enaSed,  «  That ' 
*  no  commodity,  of  the  growth,  produdion,  or 
manufa(^ure  of  Europcy  (hall  be  imported  into  any 

'*  land,  ifland,  plantation,  colony,  terrirory,  or  place 
to  Hi$  Majefty  belonging,  or  which  (hall  hereafter 
belong  unto  or  be  in  the  poliefTion  of  His  Majefty, 

**  his  heirs  or  fucceflbrs,  in  AJia^  Africa^  or  America^ 
but  what  {hall  be  bond  fide  and  without  fraud  laden 
and  fhipped  in  England^  WaUs^  or  the  Town  of 
Berwick-upon-Tweedi  and  in  Engltjh'hxxxli  (hipping, 

**  and  whereof  the  mafler  and  three-fourths  of  the  ma^ 

*^  riners,  at  leaft,  are  Ertglijbi  and  which  (hall  be  carried 
diredly  thence  to  the  faid  lands,  iflands,  plantations^ 
colonies,  territories,  or  places,  and  from  no  other 
place  or  places  whatfoevcr,  under  the  penalty  of  the 
lofs  of  all  fuch  commodities,  of  the  growth,  pro- 
duction, or  manufadure  of  Europe,  as  (hall  be 
imported  into  any  of  them  from  any  other  place 
whatfoever,  by  land  or  water ;  and  if  by  water,  of 

*'  the  (hip  or  veffel  alfo  in  which  they  were  imported, 
with  all  her  guns^  tackle,  furniture,  ammunition^ 
and  apparel." 

By  ftatute  4  Geo.  III.  r.  15.  y!  36.  "  To  prevent  the 
concealing  any  goods  in  falfe  packages,  or  private 
places,  on  board  any  (hip  or  veflTel  arriving  at  any 
of  the  Brifijb  Colonies  or  plantations  in  America^ 
with  intent  to  their  being  clandeftintly  landed  there, 
it  Ls  enafted,  that  all  goods  which  (hall  be  found 
concealed  in  any  place  whatfoever  on  board  any 
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^^  fuch  fliip  or  veflely^  at^any  time  after  the  mafter        Tht 
**  thereof  (hall  have  made  his  report  to  the  colleftor,       ^*^^''^' 


'^  or  other  proper  officer  of  the  cuftoms,  and  which   December  sth^ 
*^  ihall  aot  be  comprifed  or  mentioned  in  the  &id 
"  report,  (hall  be  forfeited  and  loft,.and  (ball  and  may 
^*  be  fdzed  and  profecuted  by  any  officer  of  the 
•^cuftoms.'* 

By  ftatute  28  Gep.  IIL  c.  6.  /  i.  it  isenafted,  ^^  That 
^^  DO  goods  or  commodities  whatever  (hall  be  imported 
*^  or  brought  from  any  of  the  territories  belonging  to 
^  the  United  States  of  America  into  any  of  His  Ma* 
**  jefty's  IVeft  India  Iflands,  under  the  penalty  of  the 
"  forfeiture  thereof,  and  alfo  of  the  fhip  of  vefTel  in 
**  which  the  fame  fhall  be  fo  imported  or  brought, 
**  together  with  all  her  guns,  furniture,  ammunitibn, 
^  tackle,  and  apparel,  e;Kcept  tobacco,  pitch,  tar, 
^  turpentine,  hemp,  flax,  mafts,  yards,  bowfprits, 
**  ftaves,  heading  boards,  timber,  fhingles,  andlum- 
"  bcr  of  any  fort ;  horfes,  neat  cattle,  fheep,  hogs, 
"  poultry,  and  live  ftock  of  any  fort ;  bread,  bifcuit, 
*^  flour,  peas,  beans,  potatoes,  wheat,  rice,  oats, 
'*  barley,  and  grain  of  any  fort ;  fuch  commodities 
"  rcfpedively  being  the  growth  or  produftioh  of  any 
^  of  the  territories  of  the  faid  United  States  of 
''  Annrica:' 

On  Saturday  me  5th  of  Augti/i  1 809  this  vefTel, 
'lodcr  American  colours,  and  owned  by  Mrs.  Cunning  • 
bam  of  New  Torky  arrived  at  St.  Croix^  having  on 
hoard  fome  articles  which  are  admiffible  by  ftatute 
4(SGm.11I.  r.  III.  (wz*  corn,  meal,  and  flaves)  and 
the  following  goods,  lard,  cod-fifh,  claret,  pork, 
fweet-oil,  foap,  boots,  faddles,  bridles,  cotton  bag-  « 
gi»g,  Tfiifins^  cptlery^   and  medicines.    The  mafter 

landed 
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The        landed  about  xo  A.  M«  on  the  fame  day,  but  made  no 
Tl*l!ltl-   report  of  his  (hip  until  M(?mAjy  the  7th,  and  did  not 


Detemher  jth,  then  report  any  part  of  the  cargo  for  exportation.     It 

*^"'       appeared  to  the  colledor  of  the  cuftoms  at  the  port, 

that  the  claret^  being  an  European  commodity,  was 

t.7.t6.  forfeited,  with  the  vefTel,  by  ftatute  15  Car.M.  that 

all  the  above-mentioned  goods  were,  with   the  fhip, 

c.i5.f.3^        forfeited  by  ftatute  4  G£o.  III. :  he,  therefore,  directed 

,  one  of  the  fubordinate  officers  of  the  cuftoms  to  feizc 

the  brig  and  the  before-mentioned  goods^  which  feizure 

Y^is  accordingly  made. 

Proceedings  were  duly  inftituted  in  the  Court  of 
Vice- Admiralty  in  the  ifland,  and  a  claim  was  given 
by  the  fupercargo,  on  behalf  of  Mrs.  Cunningham  of 
New  Torkj  for  the  (hip  ;  on  behalf  of  George  Bamwall 
of  the  fame  place,  for  the  principal  part  of  the 
goods ;  and  on  behalf  of  the  mafter  and  mate  for  the 
refidue. 

Oh  behalf  of  the  claimants  it  was  alleged,  that  only 
the  corn,  meal,  and  (laves,  were  intended  to  be  landed 
ziSu  Croix ;  and  that  the  reft  of  the  cargo  was  deftined 
for  Aux  Cayes  in  5/.  DomingOj  to  which  place  Hylton^ 
the  fupercargo  was  proceeding,  for  the  purpofe  of 
fettling  the  affairs  of  Mrs,  Cunninghanj*s  deceafed  huf- 
band ;  that,  by  reafon  of  the  American  non-intercourfe 
ad,  a  clearance  could  not  be  obtained  at  New  Tork 
for  St.  Domingo^  which  was  deemed  a  revolted  colony 
of  France ;  that  the  brig  was  therefore  cleared  for 
Su  Croix  J  and  bond  was  given  not  to  proceed  to  any 
port  of  the  dependencies  of  France ;  that  on  the  voyage 
-  from  New  Tork  the  brig  fprang  a  leak,  which  made  it 
neceifary  to  land  the  whole  cargo  at  St.  Croix ;  that 

he 
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he  could  tiiDt  report  her  at  the  Cuftom-houfe  until  he        The 
^ad  feen  oac  M^CormicL  to  whom  he  had  letters,  and  ^*^^''^* 


whom  he  could  not  fee  until  after  the  Cuftom-houfe  Lecemka-  ith« 

was  fhut,  on  the  5th  of  Jugu^  ;  that  on  the  7th  he,        ***** 

t|ie  mailer,  and  M'Cormkk^  went  to  the  Cudom-hoirfe, 

and  faw  the  colle£tor*8  derk,  to  vi\iom  M^Cormick 

delivered  an  undgned  manifeft  of  the  cargo,  and  afked 

leave,  on  account  of  the  leaky  condition  of  the  brig, 

to  land  the  cargo  \  to  which  the  clerk  rephed,  that 

fpme  of  the  articles  were  inadmilTible,  and,  therefore, 

could  not  be  landed  without  a  regular  furvay  of  the 

brig,  and  a  report  of  the  neceility  for  landing ;  that 

they  prqcured  two  mafters  of  fhips  to  furvey  the  brig, 

one  of  whom  declared  that  the  cargo  ought  to  be 

landed,  and  that  their  report  was  delivered  to  the 

collcdbor. 

• 

The  caufe  came  on  for  hearing  before  the  Vice* 
admiralty  Court  at  Su  Croix,  when  the  Judge  con- 
demned the  brig  and  the  prohibited  parts  of  the  cargo; 
and  from  this  fentence  of  condemnatiom  the  prefent 
appeal  was  profecuted. 

JUOOMENT, 

Sir  fF.  Scott. — ^This  American  (hip,  with  a  cargo  the 
property  of  American  merchants,  failed  from  New 
York  J  and  arrived  at  the  Ifland  of  St.  Croix,  where  Oie 
w^  feized  and  proceeded  againff  for  a  breach  of  the 
navigation  laws.  The  fhip  and  part  of  the  goods  were 
condemned  in  the  vice- admiralty  court  of  that  ifland, 
and  from  this  fentence  of  condemnation  an  appeal  has 
been  profecuted  before  this  Court. 

An  objedion  has  been  taken  to  the  jurifdidion  of 
the  Court  \  and  it  has  been  contended,  that  under  the 

terms 


S34  CASES  DETERMINED  tti  THE 

„  Ttw        terms  of  the  capitulation  by  which  the  colony  was  fuiv 

'     rendered  to  the   JSr///^  forces,   the  inhaUtants  are 

Jkeefi^  5th,  entitled  to  a  hearing  before  His  Majefty  *8  privy  council* 
But  it  appeal's  that  this  objedbn  cannot  be  addreiled 
to  any  ferious  confideratiott  of  the  Court,  fince  the 
terms  of  the'capitulation  can  only  apply  to  the  capita^ 
lants  themfelves,  the  inhabitants  of  Si.  Croix^  and  can-  ^ 
not  poffibly  be  extended  to  thefe  Americans ;  efpecially 
when  it  is  confidercd  that  they  are  in  this  cafe  ihem-^ 
felves  the  appellants.  I  have  no  hefitation  in  o¥er« 
ruling  that  objcftion. 

The  (hip,  it  appears,  arrived'  at  Si.  Croix ^  having 
on  board  a  mixed  cargo,  confiding  partly  of  import- 
able and  partly  of  prohibited  articles.  The  only  fliip's 
paper  brought  before  the  Court  is  the  clearance  from 
New  Torkf  which  exprefles  a  deftination  to  St.  Crcix^ 
without  mentioning  any  intention  of  proceeding  on  an 
ulterior  voyage  to  St.  Domingo  or  elfewhere.  Now, 
the  prefumption  of  law  certainly  is,  that  the  goods^ 
under  thefe  circumftances,  were  coming  to  the  Ifland  ' 
of  S/.Cr(7/>  for  importation;  and  this  prefumption  of 
law  is  confirmed  and  ftrengthened  by  information  upon 
oath  ;  for  the  coUeftor  of  His  Majefty's  cuftoms  at 
St.  Croix  pofitively  depofes,  that  "  the  mafter  attended 
**  at  the  cuftom-houfe  with  the  clearance  from  New 
^^  Tork  to  St.  Croix,  and  figned  his  manifeft,  for  the 
purpofe,  as  he  ftated,  of  entering  his  cargo,  but 
without  reporting  the  fame  or  any  part  -^hereof  for 
exportation.**  Hcre^  then,  is  a  prefumption  of  law 
fortified  by  a  declaration  upon  oath, 'that; it  Avafs  the  * 
intention  of  the  ^rties  to  cffeft  an  importation  of  thefe  * 
goods;  for  they  aflign  no  other  intention'^ refpefting  ' 
thefe  goods.  I  do  not  fay  that  this  would  be  conclufite 
againft  the  parties;  but  the  prefumptfoh  of  law  thus  * 

fortified 
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fortified  by  at  lead  a  negative  declaration  upon  oath,        The 
requires,  I  think,  to  be  rebutted  by  the  ftrongeft  pof-     ^°*'^^''^' 


fible  evidence*     Nov/>  bow  (lands  the  cafe  upon  the  Dtcembtr  ph, 

evidence  v^hich  has  been  adduced  on  the  part  of  the       '   '* 

claimants  ?    I  mud  fay,  that  the  cafe  appears  to  labour 

very  much  under  a  defe£t  of  the  regular  and  proper 

evidence.    The  mailer^  who  is  generally  made  ac^ 

quainted  with  {he  real  deftination  of  the  cargo,  ought 

to  have  been  produced  as  a  witnefs ;  but,  inftead  cf 

him,  the  chief  mate  has  been  examined,  who  feldom 

knows  any  thing  of  the  real  and  ultimate  intention  of 

die  ownerg  of  the  cargo ;  -  but  whofe  principal  duty  it 

is  to  attend  to  the  mere  mechanical  bufinefs  of  ftow* 

iDg  the  goods*    The  other jwitnefs  who  has  been  exa* 

mined  i3  the  fupercargo^  and  he  is  ufually  fuppofed  to 

be  entruited  with  the  fecrets  of  his  employers ;  but« 

in  the  prcfent  cafe,  the  perfon  filling  this  fituation  has 

not  been  fo  entruited ;  he  is  left  in  a  (late  of  perfect 

Ignorance,    and  is  directed,  upon   his  arrival  at  Stt 

Croix 9  to  addrefs  bimfclf  to  a  Mr.  M'Cormck^  and  to 

conform  to  his  dlredions  in  every  refpeft.     But  neither 

has  Mr.  M^Cormick^  who  mu(t  be  fuppofed  to  have  a 

perfe£t  knowledge  of  the  tranfadion,  been  examined  j^ 

fo  that,  in  addition  to  the  defed  of  evidence  on  the 

part  of  the  claimants,  ariiing  from  the  non-produdion 

of  the  mafter,  the  evidence  of  Mr.  M^Cormick  is  alfo 

wanting.    Neither  the  mafter  nor  Mr.  M'CormUky  who 

are  the  only  perfons  capable  of  affording  fatisfadory 

information   to    the  Court,   have  been  produced  as 

witneiTes ;  and  this,  I  think,  is  a  fatal  and  damnatory 

part  of  the  cafe. 

Iiet  us  fee,  however,  what  is  ftated  by  thofe  wit« 
nelfes  who  have  been  examined.  Jofepb  Windfurj  the 
chief  mate,  depofes,  that  ^^  the  veflel  was  cleared  from 
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Trt  «  ^Vw  Ttfrii  to  St.  Croix,  that  he  underftood  flie  was 

T'asi'ola 

'  **  bound  to  Jux  Cayes ;  that  the  brig  came  into  this 


^cenber  5th,   "  port  foF  thc  pufpofc  of  Cancelling  a  bond,   and 
•'  obtaining  a  clearance  for  yf»x  Giy^j ;  that  the  whole 


u 
cc 


(C 


cargo  wasintended  to  be  landed  here,  but  not  withl 
out  a  permit  from  the  cuftom-houfe ;  that  the  brig 
was  in  a  very  leaky  condition  at  the  time  of  entering 
this  port,  being  obliged  to  keep  one  hand  conflantly 
at  the  pump ;  that  the  leak  is  not  yet  difcovered, 
••  but  that  (he  makes  confiderably  lefs  water  at  prefent, 
**  it  being  now  only  neceffary  to  pump  her  in  the 
*'  morning  and  evening ;  ^  that  it  was  the  podtive  inten- 
**  tion  of  the  parties,  previous  to  their  departure  from 
^'  Hew  Torkj  and  nolwithftanding'the  gale,  to  come 
•'  into  this  port/*  Thc  fome  witnefs-  further  ftates^ 
that,  ''  to  the  beft  of  his  knowledge,  the  corn  and 
*^  meal  was  intended  for  this  place,  and  the  remainder 
"  of  the  cargo,  he  believes,  for  St.  Domingo.^* — So 
that  it  was,  undoubtedly,  the  intention  of  the  parties 
from  the  firft  to  enter  the  port  of  Si*  Croix ;  though, 
it  is  faid,  with  a  defign  to  re-export  thj  prohibited 
goods. 

Now  the  Court  is  unable  to  learn,  at  leaft  from  any 
evidence  in  this  caufe,  in  what  manner  (hips  are 
reported  in  the  Weft-India  Iflands  when  there  is  aii 
intention  of  re-exporting  a  part  of  the  cargo.  It  ap« 
pears,  however,  from  ^n  affidavit,  in  the  cafe  of  the 
PaiJIeyy  that  when  a  veffel  arrives  with  a  cargo,  con- 
fiding partly  of  goods  which  are  allowed  by  law  to  be 
imported,  and  partly  of  prohibited  articles,  it  cannot 
be  reported  at  the  cuftom-houfe  without  the  expreis 
permiflion  of  the  governor.  How  far  the  governors 
themfelves  poflefs  authority  on  this  fubjed  is  a  delicate 
qoelUon,  which  the  neceffity  of  this  cafe  does  not  call 

4*  upon 
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upon  me  to  difcufs.    In  this  country,  I  know  that  (hips  The 

■^        ,,               ,                ,                                                     J              l_    •           •  TORTOIA. 

arc  allowed,  and  even  encouraged^  to  bring  m  cargoes  . 


of  a  mixed  nature ;  but  how  far  the  colonial  ports,  to   Decmher  jcK 
which  the  general  policy  of  this  country  encourages  or 
tolerates  no  trade,  except  for  the  confumption  and  ufe 
of  the  iflands,  are  under  fimilar  regulations,  is  a  very 
large  queftion,  into  which,  as  I  have  already  dated, 
the  circumftances  of  this  cafe  do  not  require  me  to 
enter.     It  may  be  important,  however,  to  fee  whether 
the  mafter  has  complied  with  what  is  underdood  to  be 
the  ufual  pradice  on  fuch  occafions.    It  does  not,  I 
think,  appear  that  any  permiiTion  was  obtained  from 
the  governor,  Hylton.    The  fupercargo  fays,    upon 
his  crofs*examination,  '*  that  he  came  on  (hore  on 
^^  Saturday  the  fifth  inftant,  and  went  immediately  to 
*^  the  government-houfe,  the  captain  taking  with  him 
^^  the  papers  of  the  brig,  (he  does  not  fay  what  papers,) 
^^  for  the  purpofe  of  ihowing  them  to  the  governor,  if 
<'  required;    that  while  the  captain  was  with   the 
^'  gov^nor,  he  remained  at  the  door  of  the  govern- 
'^  ment  houfe/'     Now  it  does  not  at  all  appear  what 
paflfed  between  the  mafter  and  the  governor;  nor, 
indeed,  can  it  appear,  Hnce  the  witnefs  remained  at 
the  door  whilft  the  interview  between  them  took  place; 
and  the  mafter,  who  is  alone  competent  to  fpeak  to  the 
point,  has  not  been  examined.     The  fad,  however, 
is,  that  no  permifHon  to  land  the  goods  ia  proved  to 
have  been  obtained.    The  witnefs  goes  on  to  flate, 
^  that  he  went  immediately  from  the  government- 
^^  houfe  to  Mr.  M^Cormick,  for  the  purpofe  of  feeing 
**  him,  but  did  not  find  him;  that  Mr.  M^Cormck 
^  arrived  about  one  o'clock,  and,  after  delivering  the 
^  ktters,  informed  him,  that  it  was  too  late  this  day 
^  for  the  cuftom-houfe,  as  it  was  then  (hutting  up.*' 

Here 
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ihe        Here  I  have  again  to  lament  the  want  of  propel* 
information,  ahd  to  regret,  that  the  reafons  on  which 


— i"i'« 


ikctmJkr  sih^  ^  the  judgment  of  the  Court  below  were  founded  have 
not  been  tranfmitted.     Many  points  of  local  informa* 
tion  may  have  influenced  the  decifion  of  the  Judge  of 
that  court,  with  which  I  have  not  been  inftruded,  andt 
which  are  wholly  out  of  the  view  of  this  Court.     I 
defire   the   commiflioners  of  the    cuftoms    may  be 
informed,  that  it  is  matter  of  anxious  expectation  with 
the  Court,  that  the  grounds  of  the  fcntences  pro« 
nounced  in  the  Vice-admiralty  courts,  and  appealed  td 
this  Court,  may  in  future  be  forwarded :   the  cafes 
of  this  kind  are  ^becoming  very  numerous,  and  zrt 
very  important  in  their  confequences.     It  is  dated,  that 
the  cuftom-houfe  was  (hut  up  at  one  a^clock :  That  this 
fliould  be  a  true  reprefentation  of  the  fa&,  appears  ta 
be  highly  improbable ;-  but  upon  the  truth  or  falfehood 
of  the  aflferdon  it  is  impoilible  for  this  Court  to  decide. 
The  witnefs  Hylton  further  depofes,  ^^  that  he  went  t<S 
^^  the  cuftom-houfe  on  Monday  morning,  about  niner 
**  o'clock,  accompanied  by  Mr.  M^Cormck  and  Cap- 
^'  tain  M^Kie ;  faw  there  a  gentleman,  whom,  he  has 
**  fmce  been  informed,  was  a  Mr.  M'Lean^  a  nephew^ 
^^  as  he  is  likewife  informed,  of  the  colledor  Dubou* 
*'  Mr.  M^Cormick  gave   him  an   unfigned  manifeft, 
*'  obferving)  at  the  fame  time,  that  the  vefTel  was  ia 
^^  a  leaky  fituation,  and  requeued  permiflion  to  land 
"  tjie  cargo  for  the  purpofc  of  repair.     After  looking 
^^  over  the   manifeft,   he  replied,  that  fome  of  the 
^^  articles  would  not  be  admitted  to  be  landed ;  to 
*'  which  the  captain  replied,  that  the  cargo  would  be 
*'  in  great,  danger,  and  would  receive  much  damage 
*^  from  the  lituation  the  velfel  was  in.     Mr.  M'Leam 
**  then  replied,  that  a  furvey  mull  be  held  on  the  velfcl^ 

«  and 
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^d  that  if  it  was  found  by  the  furveyors  report        The 
^*   abfolutely  neceffary  that  the  cargo  muft  be  landed       ^^^ 
"    to  enable  the  veffel  to  be  repaired,  that  a  permit  December  sii, 
**    la^ould  then  be  granted  for  the  purpofe.     He  further 
aiked  Mr.  M^Cormick  in  what  ftores  the  cargo  would 
be  put  in,  who  replied,  in  any  ftores;  and  that  be 
\¥ould  be  fecurity  that  the  cargo  fhould  be  re-fhipped. 
they  then  left  him  for  the  purpofe  of  having  perfons 
to  furvey  the  veffel.     Captain  G*Zuill  and  Captain 
Little^  with  a  mafter-carpenter,  went  immediately 
on  board  the  brig,  when,  after  founding  ihe  pump, 
**    they  found  (he  leaked  a  great  deal ;  they  examined 
the  veffel,  but  were  not  able  to  difcover  the  leak. 
The   deponent   declares,    that  he    heard   Captain 
"    O^Zuill  fay,  that  it  was  abfolutely  neceffary  the  cargo 
**    Ihould  be  difcharged,  in  order   to  difcover  where 
*^    the  leak  was.     That  a  report  of  furvey  was  drawn 
^*    up  by  Mr.  M^Cormick^  and  figned  by  the  two  cap- 
"    tains  and  carpenter;    he,  the  deponent,  faw  the 
**   report  in  the  hands  of  Mr.  Dubois  before  thefeizure 
**  took  place.'*     Now  I  cannot  think  it  fufficiently 
w\ade  out  upon  this  evidence,  that  there  was  a  neceffity 
of  landing  the  cargo  in  confequence  of  the  damage 
ftiftained  by  the  (hip.     Here  has  been  no  regular  fur- 
vey ;    no  appointment  of  furveyors  by  the  cuftom- 
houfe  or  the  court  of  vice-admiralty,  which  is  in  the 
habit  of  granting  commiffions  for  that  purpofe.     The 
furveyors  were  felefted  and  appointed  by  the  mafter 
himfetf ;  nobody  knows  who  they  were,  or  to  what 
country  they  belonged ;    they  might  be  mafters  of 
fbrdgn  veffels,  who  left  the  ifland  before  the  caufe 
came  on  for  a  hearing. 

The  piincipal  circuraftances  in  evidence  before  the 

Court  are  thefe :  that  the  fliip  arrived  with  a  mixed 

VOL.  I.  K  cargo, 
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to  come  to  St.  Croix  y  in  order  to  obtain  a  clearance 
from  a  port  of  that  ifland.  Could  this  be  neceflary 
for  the  purpofe  of  obtaining  adrniffion  at  Jux  Cayes  ? 
Can  I  for  a  moment  doubt  that  the  fhip  and  cargo 
would  have  been  received  at  jiux  Cayes  without  objec- 
tion to  the  form  of  clearance  ?  1  am  clearly  of  opinion, 
that  this  is  a  tranfadion  void  of  all  faith,  and  I  (hall, 
therefore,  confirm  the  fentence  of  the  Court  below, 
condemning  the  fhip  and  the  prohibited  articles. 


«3^ 


The 
T0RT0X.A. 


December  ^xhf 


SUCCESS,  Smith. 

npHIS  was  the  cafe  of  a  fhip  under  the  Swedijh  flag 
and  pafs,  laden  with  z  cargo  of  deals,  tar,  iron, 
and  other  articles ;  and  captured  whiifl  in  the  profe- 
curion  of  a  voyage  from  Gottenburgh  to  Malmo.  The 
cargo  and  a  moiety  of  the  fhip  appeared  to  be  Swedijh 
property,  and  the  other  moiety  to  belong  to  Briiijh 
fubjeSs.  Claims  were  given  on  behalf  of  the  refpedive 
owners,  for  the  whole  of  the  property,  as  protefted 
ty  His  Majefly*s  inflruftion  of  the  aoth  of  June 
1810. 


January  nZ^ 
1812. 

Ship  employed  in 
the  coailing  trad« 
of  Sweden^  and 
belonging  in 
moieties  to  a 
Swede  and  two 
Britijh  fubjeas. 
not  protected  by 
inllrudlion  of 
aoth  June  x8tQ* 


Judgment. 
Sir  W.  Scott. — This  fhip  and  cargo  were  taken  on 
a  voyage  from  Gottenburgh  to  Maimo,  and  are  pro* 
cecded  againfl  for  a  breach  of  the  Order  in  Council 
rfthe  7th  oi  January  1807,  by  which  the  intercourfe 
between  all  ports  from  which  Britijh  fhips  are  excluded, 
is  prohibited.  On  the  part  of  the  claimants,  an  ex« 
emption  £pom  the  operation  of  this  order  has  been  fet 

k:  2  up 
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TTie         carpo,  confiding  in  part  of  prohibited  articles;  that 
ToRTOLA^    fhe  had  a  clearance  for  St.  Croix,  and  St.  Croix  only ; 


December  jth,  that  the  mafter  repaired  to  the  governor,  but  for  what 
*  '**  purpofe  he  did  fo  does  not  appear;  that  he  then  went 
,  to  the  cuflom-houfe  to  enter  the  cargo,  without  de- 
claring that  he  meant  the  fame,  or  any  part  thereof, 
for  re-exportation  ;  that  there  was  a  partial  and  private 
furvey  of  the  (hip  by  perfons  not  regularly  appointed. 
Such  circumftances  appear  to  lead  to  the  conclufion 
ihat  the  preftimption  of  law,  as  to  the  intention  of 
importing  thefe  goods  into  St.  Croix,  is  by  no  means 
oufted,  but,  on  the  contrary,  is  rather  confirmed. 
There  is  a  total  failure  of  proof  as  to  the  integrity  of 
the  tranfaaion,  and  it  is  fufficiently  proved  on  the  part 
of  the  feizor,  that  it  was  the  intention  of  the  laders  of 
this  cargo  to  difpofe  of  it  at  5/.  Croix,  Whether  the 
cafe  fet  up  by  the  claimants  would  (fuppofing  it  to 
contain  the  true  account)  be  fufficient  to  proteft  the 
fhip  and  prohibited  goods  from  confifcation,  I  very 
much  doubt.  What  is  the  alledged  purpofe  for  which 
the  fhip  was  brought  to  St.  Croix?  Why,  merely  for 
the  purpofe  of  ftiifting  her  papers,  and  obtaining  a 
frefli  clearance,  in  order  to  trade  with  5/.  Domingo,  a 
revolted  colony  of  the  enemy ;  to  effed  that  through 
the  medium  of  a'  Britijh  colony,  which  fhe  was  not 
permitted  to  do  by  the  regulations  of  her  own  country. 
Is  this  a  legitimate  ufe  of  a  Britijh  colonial  port  ?  I 
think  not.  It  is  not  at  all  pretended,  that  they  came 
for  the  purpofe  of  fupplying  the  necefTities  of  the  ifland  j 
for,  according  to  their  own  account,  they  were  only 
to  fell  as  much  as  was  neceflary  for  their  incidental 
expences.  There  is  another  circumftance,  which,  in 
my  opinion,  radically  affefts  the  truth  of  the  pretence 
fet  up  by  the  claimants.     It  is  faid^  that  it  was  neceffary 

to 
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to  come  to  St.  Croixy  in  order  to  obtain  a  clearance 
from  a  port  of  that  ifland.  Could  this  be  neceflary 
for  the  purpofe  of  obtaining  adiniflion  at  jiux  Cayes  ? 
Can  I  for  a  moment  doubt  that  the  fhip  and  cargo 
would  have  been  received  at  Aux  Cayes  without  objec- 
tion to  the  form  of  clearance  ?  1  am  clearly  of  opinion, 
that  this  is  a  tranfadion  void  of  all  faith,  and  I  (hall, 
therefore,  confirm  the  fentence  of  the  Court  below> 
condemning  the  fhip  and  the  prohibited  ardcles. 


«3^ 


The 
T0RT0X.A. 


December  ^xh^ 


SUCCESS,  Smith. 

^pHIS  was  the  cafe  of  a  fhip  under  the  Swedijh  flag 
and  pafs,  laden  with  a  cargo  of  deals,  tar,  iron, 
and  other  articles ;  and  captured  whilH:  in  the  profe- 
cudon  of  a  voyage  from  Gottenburgh  to  Malmo.  The 
cargo  and  a  moiety  of  the  fhip  appeared  to  be  Swedijh 
property,  and  the  other  moiety  to  belong  to  Briiijh 
fubjcds.  Claims  were  given  on  behalf  of  the  refpedive 
owners,  for  the  whole  of  the  property,  as  protefted 
Vy  His  Majefly*s  inflru£tion  of  the  26th  of  June 
1810. 


January  iSth, 
1812. 

Ship  employed  In 
the  coailing  trad« 
of  Sweden^  and 
belonging  in 
moieties  to  a 
Swede  and  two 
Brittjh  fubjea*, 
not  protected  by 
inllrudlion  of 
aoth  June  x8ta 


Judgment. 
Sir  W.  Scott. — This  fhip  and  cargo  were  taken  on 
a  ?oyage  from  Gottenburgh  to  Maimo,  and  are  pro* 
ceeded  againfl  for  a  breach  of  the  Order  in  Council 
rfthe  7th  oi  January  1807,  by  which  the  intercourfe 
between  all  ports  from  which  Briiijh  fhips  are  excluded, 
is  prohibited.  On  the  part  of  the  claimants,  an  ex« 
emption  from  the  operation  of  this  order  has  been  fet 

k:  2  up 
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Thf        up  under  a  later  ixiftruftion  of  His  Msyefty,  relative  to 
the  coafling  trade  of  Sweden. 


iSn. 


Jmnunry  aSth,       When  the  caufe  came  on  for  hearing  on  a  former 

day,  fome  doubts  were  entertained  refpe&ing  the 
national  charaft^r  of  the  perfons  for  whom  this  pro« 
perty  is  claimed  ;  but  an  enquiry  in  the  nature  of  &u> 
ther  proof  has  been  made,  and  it  turns  out  that  the 
cargo  is  entirely  Swedijh^  and  that  the  (hip  belongs  ia 
moieties  to  a  Swede  and  two  Britijh  fubjeds.  The 
evidence  to  that  effeft  appears  to  be  full  and  fatisfa&ory, 
and  indeed  it  is  agreed  on  all  fides,  that  the  real  cha- 
rafter  of  the  parties  is  to  be  taken  on  the  pr6bf  now 
before  the  Court.  It  appears,  likewife,  that  the  veffel 
failed  under  the  Swedijh  flag  and  pafs,  and  that  the 
mafter  is  a  Britijh  fubjeft,  who  has  been  admitted  a 
burgher  of  Kong-Elf  in  Sweden^  at  which  place,  how- 
ever, he  has  never  refided. 

Such  are  the  fa&s  of  the  cafe ;  and  the  quefUon  is, 
how  far  this  fhip  thus  owned  and  navigated  is  to  be 
confidered  within  the  order  of  the  20th  of  June  181O9 
pafled  for  the  purpofe  of  protecting  Swedijh  veflels 
carrying  on  the  coaiUng  trade  of  Sweden.  Now  it  is 
a  known  rule  of  law,  that  when  parties  agree  to  take 
the  flag  and  pafs  of  another  country,  they  are  not  per* 
mitted,  in  cafe  any  inconvenience  fhould  afterwards 
arife,  to  aver  againft  the  flag  and  pafs  to  which  they 
have  attached  themfelves,  and  to  claim  the  benefit  of 
their  real  character.  They  are  likewife  fubjed  to  this 
fiu-ther  inconvenience,  that  their  own  real  chara£Ur 
may  be  pleaded  againft  them  by  others.  Such  is  tbe> 
ftate  of  double  difadvantage  to  which  perfons  exppfi^ 
themfelves  by  afluming  the  flag  and  piafs  of  a  forei^po 
fUte. 

The 
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The  point  on  which  the  captors  rely  for  ccmdemna-        tht 
tion  in  the  prefent  cafe  is,  the  legal  incapacity  of  the       ^^"^"'^ 


claimants  in  their  real  chara&er  to  carry  on  the  trade  in  januarsf  »8th, 
which  they  had  engaged.    What  was    the  relative       *^^** 
fituation  of  Britt/h  and  Swedijh  fubjeds  at  the  time 
when  this  capture  took  place  ?     Sweden  had  iflfued  a 
declaration  of  war  againft  this  country,  but  that  had 
not  been  echoed  by  any  counter-declaration  on  the 
part  of  Great  Britain ;  neither  had  the  Britijh  Go- 
vemment  caufed  any  notification  to  be  made  to  its  own 
fubjecls  refpefting  the  faft  of  the  Swedijh  proclamation. 
It  might,  perhaps,  be  a  queftion  of  fome  nicety,  to 
determine  how  far  this  unilateral  declaration,  not  a£ted 
upon  or  even  notified  to  them  by  the  government  of 
their  own  country,  would  affeft  the  right  of  Britijh 
fubjedls  to  carry  on  their  accuftomed  intercourfe  with 
the  ports  of  Sweden*     But  it  is  not  neceifary  for  the 
Court,  in  order  to  decide  upon  the  validity  of  the 
prefent  claim,  to  fay  what  would  be  the  effed:  of  this 
Hate  of  things ;  for  the  queftion,  I  think,  may  be  con- 
fidered  as  refting  upon  other  grounds.     The  relative 
fituation  of  Britijh  fubjeds  to  Sweden  muft  depend 
upon  the  Order  in  Council,  by  which  not  only  the 
countries  with  which  we  are  adually  at  war^  but  thofe 
alfo  from  which  the  Britijh  flag  is  excluded,  are  placed 
in  a  ftate  of  blockade.     The  blockade  which  has  thus 
been  impofed  is  certainly  of  a  new  and  extended  kind ; 
but   has  arifen  neceifarily  out  of   the  extraordinary 
decrees  iiTued  by  the  ruler  of  France  againft  the  com- 
merce of  this  country,  and  fubfifts,  therefore,  in  the 
apprehenfion  of  the  Court  at  leaft,  in  perfect  juftice. 
what  then  is  the  fituation  in  which  Britijh  fubjeds  are 
placed  by  thefe  retaliatoiy  meafures  which  have  been 
jreforted  to  as  a  defence  againft  the  injuftice  and  vio. 

ji  3  knee 
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The        lence  of  the  enemy  ?    Is  it  competent  to  them  to  trade 
^"^^'"'      at  the  ports  thus  placed  under  blockade,  provided  they 


January  18th,  Can  by  any  means  elude  the  vigihnce  of  the  govern- 
^^^^  ment  of  that  country  in  which  the  ports  happen  to  be 
fituated?  I  am  of  opinion  that  they  cannot.  The 
meafure  which  has  been  reforted  to,  being  in  the  nature 
of  a  blockade,  muft  operate  to  the  entire  exclufion  of 
Britijh  as  well  a$  of  neutral  (hips ;  for  it  would  be  a 
grofs  violation  of  neutral  rights,  to  prohibit  their  trade, 
and  to  permit  the  fubjefts  of  this  country  to  carry  on 
an  unreftrifted  commerce  at  the  very  fame  ports  from 
which  neutrals  are  excluded.  It  would  be  a  fhameful 
abufeof  a  belligerent  right,  thus  to  convert  the  blockade 
into  a  mere  inftrument  of  commercial  monopoly ;  and 
for  this  reafon  Briti/h  fubje£ls  have  not  been  permitted, 
except  under  fpecial  licence,  to  have  accefs  to  thofq 
ports  which  lie  under  ai^  interdiction  as  to  general 
trade.  Such  licences  have  been  occafionally  iiTued  in 
cafes  of  regular  and  ordinary  blockades,  and  may  per- 
haps have  been  granted  with  greater  liberality  imde^ 
that  impofed  by  the  Order  in  Council,  which  is  of  ^ 
peculiar  charafter,  and  neccflarily  requires  a  greater 
degree  of  modification.  But  in  no  cafe  has  an  inter'- 
courfe  with  blockaded  ports  been  allowed,  except  9 
licence  has  been  firft  fpecially  granted  for  that  purpofe, 
It  has  been  defcribed  as  a  flrange'  and  abfurd  pro* 
ceeding,  to  deprive  Britijh  fubjefts  of  the  power  to 
trade  with  thefe  mterdidted  ports,  when  the  very  effeft 
intended  to  be  produced  by  the  Order  in  Council  was, 
to  compel  the  admiiEon  of  Britijh  merchandize.  The 
objed  of  the  Government  in  impofing  the  blockade 
has  been  truly  rcprefented ;  but  that  objed  muft  be 
attained  through  the  ^<sneral  privations  occafioned  to 
&e  enemy,  jipt  by  the  qxcpuragemen^  of  the  qrade  of 

youy 
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your  own  fubjcfts  to  the  exclufion  of  neutral  trade :         The 
a  contrary   mode  01  proceeding  might,  perhaps,  be  , 


attended  with  advantage,  but  it  would  not  be  a  legi-  Janunrt,  «8Uh 
timate  advantage,  fince  it  is  inconfiftent  with  the  rights 
of  other  countries.     Thefe  confiderations,  it  appears 
to  me,  difoofe  of  the  cafe  as  far  as  Britijh  interefts  are 
concerned. 

The  queftion  then  remains  as  to  the  other  moiety  of 
the  (hip,  which  has  been  claimed  for  a  Swedijh  fubjeft, 
and  which  is  now  admitted,  by  the  counfel  for  the 
captors,  to  belong  as  claimed.  It  has  been  contended, 
that  this  part  of  the  property  is  entitled  to  protection 
under  His  Majefty's  inftruftion,  permitting  the  coafting 
trade  of  Sweden  to  be  carried  on  by  Swedijh  fhips. 
Many  orders  of  a  pacific  tendency  towards  Sweden, 
particularly  this  of  the  20th  of  June  1810,  have  been 
iffued  with  a  view  of  taking  off,  in  fome  degree,  the 
weight  which  would  otherwife  prefs  very  heavily  on 
the  commerce  of  that  kingdom.  The  fame  indulgence, 
however,  has  nbt  been  vouchfafed  to  the  navigation  of 
other  countries,  and  this  Court  has  no  power  of  ex*' 
tending  it  beyond  the  terms  of  the  order  by  which  it 
is  granted.  Is  this  then  to  be  confidered.  either  legally 
or  grammatically,  as  a  Swedijh  Ihip  ?  Grammatically 
it  certainly  is  not : — the  Court  has  already  pronounced 
it  to  be  half  Britijh.  Nor  do  I  think  that  it  is  legally 
to  be  confidered  a  Swedijh  (hip,  fince  the  Swedijh  flag 
and  pafs  under  which  it  was  failing  do  not  defcribe, 
but,  on  the  contrary,  difguife,  its  real  charafter.  A 
Swedijh  fhip  muft  be  Swedijh  in  totOy  without  any  inter- 
mixture of  other  interefls.  In  this  cafe,  a  fraction 
only  of  the  (hip  is  Swedijh^  and  I  do  not  know  that  a 
moiety  tias  a  peculiar  privilege  over  any  €ther  fradion^ 
(^oqijider  yrhat  woul4  be  th$  efied  if  a  mere  Swedijh 

K  4  portion. 


^Af 


CASES  DETERMINED  IN  THE 


Tht        portion,  however  fmall,  were  fufEdent  for  the  purpoUe 
SoccMf.      ^£  protedion  from  Britijh  capture ;  the  navigation  of 


Jvkuartf  aSth,  the  whole  world  would  then  be  let  in  to  the  advan- 
'^**'  tages  of  this  trade,  which  it  was  the  exprefs  intention 
of  the  Orders  in  Council  to  prohibit.  It  would  only 
be  neceflary  to  get  a  Swede  as  part-owner,  and  then 
an  American^  or  any  other  neutral,  would  be  at  liberty 
tp  engage  in  t]iis  courfe  of  trade,  and  the  blockade 
\fOuld  be  entirely  at  an  end.  I  am  of  opinion,  that 
only  fuch  fibips  as  are  entirely  Swedijh  are  entitled  to 
the  favourable  operation  of  the  inflrudion  iflfued  in 
June  i$io,  and  I  am  therefore  under  the  neceflity  of 
pronouncing  the  condemnation  of  the  entire  fhip  and 
cargo. 


JWnf«yi8th,  VIXEN,   HuTCHINGS. 

z8ii. 

Kivigation  iiws,  HPHIS  vcffel,  uncjcr  American  colours,  failed  from 
^?mp^]uon  Baltimore  on  the  13th  September  1806,  and  from 

t>^fJoBar-  ^^^fo^^  '^^  Virginia,  on  the  26th  of  the  fame  month, 

hadoe^-^entd  ^ith  an  affortcd  cargo,  confiding  of  flour,  Eqfi  India. 

btentiun  of  caro  ,  ii«  i  •!_/•  r 

rying  them  on  to  goods,  and  Other  merchandize,  together  with  fixty-iour 
^^d^c^cH  boxes  of  fpecie,  bound  to  Barbadocsj  and  arrived  at 
^h^Z^d^  CarliJleBay  in  that  ifland  on  the  16th  06lober\  whea 
hive  mo  authority  the  fpccic  and  caigo,  fave  the  Eaji  India  goods,  v/«* 
tttSITrfpro-  twenty  chefls  of  tea,  one  package  of  Madras  handker*. 
Sf"rff^SlI  chiefs,  and  forty  bundles  of  nankeen,  were  landed, 
cMdeiuutioa.     ^^^j  jj^^  f^jj  £^  i^ji^  goods  remaining  on  boards 

were,  on  the  ift  November y  entered  and  cleared  as 
merchandize  ioT  the  liland  of  St.  Thomas.  On  the, 
3d  November  1806,  the  ihip  and  goods  were  feized  by 

Thomas 
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Tbomds  Rocbfsrd  comptroller,   and  Thomas  Spenier        The 
waiter  and  fearcher  of  His  Majefty's  ciiftom$  for  the      ^"''^ 
port  of  BridgeUnvn^  as  a  forfeiture,  and  proceeded  ijAtuaryi%^ 
againfl  ii)  the  Vice-Adn^ralty  Cour):  of  Barb^dw.  **^ 

An  information  was  filed  on  behalf  of  the  ie^zors, 

which  pleaded,  amongft  other  things,  as  follows^  viz* 

That  not>«ithftanding  a  certain  ad  made  and  pa^<pd  in 

the  twelfth  year  of  the  reign  of  His  late  Majefty  Sang 

Charles  the  Second^  intituled  ^'  An  aft  for  the  encou* 

*^  raging  and  increafmg  of  (hipping  aQ4.  navigati<Hi  ;** 

alfo  one  other  aft  made  and  pafled  in  th^  fourteenth 

year  of  the  reign  of  His  faid  Majefty  King  Charles  the 

Second,  intituled,  ^'  An  aft  f6r  preventing  frauds  and 

'^  regulating  abufes  in  His  Majefty 's  cuftoms;'*  alfo 

one  other  aft  or  ftatute  made  and  paiTed  in  the  fifteenth 

year  of  the  reign  of  His  laid  Majefty  King  Charles  the 

S|econd,  intituled  *<  An  aft  for  the  encouragement  of 

^^  trade}"  a^o  one  other  aft  or  ftatute  made  and 

pa£Ied  in  the  fevench  and  eighth  years  of  the  reign  of 

IjQs  late  Majefty  King  IVilUam  the  Third,   intituled 

'^  An  aft  for  preventing  fraud  and  regulatmg  abufes 

'-  in  the  plantation  trade;''  alfo  one  other  aft  made 

a^  pafled  in  the  feventh  year  of  the  reign  of  Hts  bte 

ISfajefty  ^g  George  the  Firfl,  intituled  ^^  An  aft  for 

^^'  thc.funher  preventing  His  Majefty 's  fubjefts  trading 

^^  to  the  Eqft  Indw  imder  foreign  commiflions,  and 

^^  for  encouraging  and  further  fecuring  the.  lav^ful 

^^  trade  thereto»  and  for  the  further  regulating  the. 

**  pilots  of  Dwer^  DeaU  aad  the  IJle  of  TharM^^ 

^Ufo  one  other  aft  made  and  pajSTed  in  the  fourth  year 

of  the  reign  of  Hi$  prefent  Majefty,  intituled  '^  An 

^^  aft  fbr  granting  certain.dudes  in  the  Britijb  colonies 

^'  aadplantadoDS  ia  Americay  for  continuing^  amende 

2  ^^  ing, 


138  CASES  DETERMINED  IN  THE. 

The         *^  ing,  and  making  perpetual  an  aft  pafled  in  the  fixth 
^"^'      **  year  of  the  reign  of  His  late  Majefty  King  George 
MruaryiSA.  "  the    Second,    intituled   *  An  aft  for   the    better' 

"  fecuring  and  encouraging  the  trade  of  His  Majefty's 
**  fugar  colonies  in  America^  for  applying  the  produce 
*'  of  fuch  duties,  and  the  duties  to  arife  by  virtue  of 
**  the  faid  aS,  towards  defraying  the  expences  of 
^  defending,  protefting,  and  fecuring  the  faid  colo- 
'^  nies  and  plantations ;  for  explaining  an  aft  made  in 
^  the  twenty-fifth  year  of  the  reign  of  King  Charles 
*^  the  Second,  intituled  An  adt  for  the  encouragement 
••  of  the  Greenland  and  Eafiland  traders,  and  for  the 
^^  better  fecuring  the  plantation  trade,  and  for  altering 
*^  and  difallowing  feveral  drawbacks  on  exports  from 
^^  this  kingdom,  and  more  eflfeftually  preventing  the 
^^  clandefline  conveyance  of  goods  to  and  from  the 
^^  faid  plantations,  and  improving  and  fecuring  the 
"  trade  between  the  fame  and  Great  Britain  j"  alfo 
one  other  aft,  made  in  the  twenty-feventh  year  of  the 
reign  of  His  prefent  Majefty,  intituled  "  An  aft  for 
^  allowing  the  importation  and  exportation  of  certain 
^^  goods,  wares,  and  merchandizes,  in  the  ports  of 
"  Kingston  J  Savanna  la  Mar^  Montego  B^j  and  Santa 
**  LuccOy  in  the  Ifland  of  Grenada^  in  the  port  of 
''  Roffiau^  in  the  Ifland  of  Dominicay  and  in  the  port 
**  of  NaffaUy  in  the  Ifland  of  New  Providence,  one  of 
'^  the  Bahama  Iflands,  under  certain  regulations  and 
"  reftriftions ;"  alfo  one  other  aft,  made  in  the  forty- 
fifth  year  of  the  reign  of  His  prefent  Majefty,  intituled 
*^  An  aft  to  confolidate  X  and  extend  the  feveral  laws 
*^  now  in  force,  for  allowing  the  importation  and 
^^  exportation  of  certain  goods  and  merchandize  into 
<f  and  from  certain  ports  in  the  ff^e^  Indies ;"  and, 
potwithftanding  certain  ot)ier  aftis  and  ftatutes  in  tbi^ 

feehall 
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behalf  made  and  provided,  certain  goods  and  commo-       ^^ 
dities  of  the  produce  or  manufafture  of  the  Eqfi  Indies ; 


VlXlN. 


to  wit,  twenty  chefts  of  tea,  one  package  containing  February  xSth, 
ten  bundles  of  India  or  Madras  handkerchiefs,  forty 
packages  or  bundles   of  India  nankeen,  containing 
about  four  thoufand  pieces ;  and  fixty-four  boxes,  con- 
taining coin^  were  imported  and  brought  into  the  port 
of  Bridgetown^  in  this  ifland,  being  a  Weji  India  ifland 
belonging  to  His  Majefty,  in  a  certain  fchooner  or 
veffel  called  the  Vixen^  from  a  port  in  the  United  States, 
the  fame  being  a  foreign  port,    the  faid  Eaft  India 
goods  and  coin  not  having  been  laden  on  board  the 
Vixen  at  any  port  of  the  United  Kingdom,  or  any  of 
die  colonies,  plantations,  or  territories,  belonging  to 
the  Crown  of  Great  Britain  ;  and  the  faid  fchooner  or 
veffel  not  being  owned  by  Britijh  fubjedls,  or  navi- 
gated according  to  hiw  j  and  the  informants  having 
notice  of  the  illegal  aflings  and  doings  afore&id,  did, 
on  or  about  the  3d  of  November  1 806,  at  the  port  of 
Bridgetown  aforefaid,    feize,  as   forfeited,   the    faid 
fchooner  or  veffel,  with  the  boats,  tackle,  apparel, 
and  furniture,  together  with  the  cargo  on  board  her, 
which  fsdd  cargo,  together  with  the  faid  fchooner, 
ought  to  be  forfeited   and  confifcated,  according  to 
the  a£ts  and  ftatutes  aforefaid,  or  fome  or  one  of  them 
in  fuch  cafe  made  and  provided,  one-third  part  thereof 
to  the  ufe  of  our  faid  Lord  the  King,  one-third  pare 
thereof  to  his  Honour  John  Spooner  £fq.  Prefident  and 
Commander  in  Chief,  as  aforefaid,  and  the  other  third 
part  thereof  to  the  informer,  and  prayed  that  the  fame 
joigfat  be  forfeited  and  confifpated  accordingly. 

A  claim  was  given  by  the  mafter  for  the  veffel  and 
tl^  gQo4<  on  board  her  at  the  time  of  the  feizure,  as 
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vISL       ^^  property  of  Gairiel  Wo$d  Efq.  defcribed  a  fubjca 
of  His  Majefty,  and  late  His  Majcfty's  Vice  Conful  for 


Mrwxrj/  x8ib,   Maryland,  refiding  at  Baltimore^  and  there  carrying 

on  trade,  being  entitled  to  the  privileges  of  a  citizen 
of  the  United  States. 

The  claimant,  in  the  atteflation  in  fupport  of  his 
daim,  depofed,  that  the  faid  vefiel  was  laden  at  Bal^ 
timorey  and  Norfolk,  in  Virginia,  with  an  aflbrted  cargo 
of  flour  and  other  merchandize,  and  fome  fpecie,  in 
the  month  of  September  lail  pad,  with  which  (he  tocdt 
her  departure  from  Baltimore  aforefaid,  on  the  15th 
of  that  month ;  and  from  Norfolk  on  the  26th  of  the 
fame  month,  bound  for  Barbadoes,   and  arrived  in 
Carlifle  Bay   upon  the    i6th   day  of^   October  laft. 
That    on  the  17th  day  of  fame  month   the  vefl^ 
was  r^ularly  enteiied,  and  a  maliifeft  of  the  cargo  of 
merchanctize  and  fpecie  on  board  her  was  delivered 
into  the  cuftom-houfe  for  the  port  o£  Bridgetown  and  • 
the  feveral  offices  of  the  iiland.     That  permiffion  waa 
duly  obtained  from  his  honour  the  prelident,  as  alfo 
fpom  the  proper  officers  of  the   cuftoms^  for  landing 
fome  part  of  the  cargo ;  and  fuch  part  thereof  for 
which  permiffioii  was  obtained,  and  which  was  men* 
tioned  to  be  imported  in  this  ifland,  having  been  di& 
charged  and  landed  on  or  before  the  1  (I  of  November 
laft  paft^  the  fchooner  duly  obtained  a  clearance  and- 
licence  to  authorize  her  departure  for  the  Ifland  of 
St.  Thomas,  which  was  regularly  figned,  as  well  by 
Hew   Dakymple    Efq.  His    Majefty's    colledor    for 
the  port  of   Bridgetown,    as    by    the   laid   Tbcmgt 
Rocbford  and  Thomas  Spencer,  or  fuch  other  officers 
and  perfons  in  the  cuftom-houfe  as  are  authorized  and 
accuitomed  to  fign  clearances  ;  the  faid  vefiel^  at  the 

time 
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time  of  fuch  clearance,  as  well  as  att-  the  time  ihe  vn»      „i^ 

V  IXCN 

at  anchor  in  Carlijle  Bay^  having  on  board  and  intend-  «...^..._ 
ing  to  carry  away  the  faid  merchandize,  confifting  of  iWr»ary  iSUh 
Eaft  India  goods.  That  the  articles  of  merchandize 
mentioned  in  the  manifeft  and  clearance  of  the  faid 
▼effd,  upon  her  entry  and  clearance  aforefaid,  con- 
fided of  twenty  chefts  of  tea,  one  package  of  Madras 
handkerchiefs,  and  forty  bundles  of  nankeens;  and 
diat  the  fame  were  entered  for  exportation  under  the 
head  of  forty  bundles  of  merchandiize,  one  bale  ditto, 
and  twenty  fmall  boxes  ditto,  and  were  never  (unlefs 
the  fame  could  have  been  legally  effeded)  meant  or 
intended  to  be  imported  into,  or  landed  at  Barbadoes ; 
but  were  intended  to  be  carried  away  in  the  faid  veflfel : 
the  claimant  therefore  infifted,  that  there  was  no  import- 
ation whatever  of  all  or  any  of  the  articles  of  merchan- 
dize fo  entered  as  ^^forefaid,  within  the  fpirit,  true 
intent,  and  meaning  of  all,  any,  or  either  of  the  faid 
recited  ads  or  ftatutes,  or  of  any  other  ad  or  ftatute 
whatever,  and  that  there  was  not  any  intention  whatever 
to  defraud  His  Majefty's  revenue.  That  on  the  day  of 
the  arrival  of  the  fchooner  in  Carlijle  Bay^  to  wit,  on 
the  faid  i6th  of  Odober  lad  pad,  permiflion  was  applied 
for,  and  duly  obtained,  under  the  fignature  of  his 
Honour  Prefident  Spooner,  and  the  faid  Hew  DaU 
rymple  Efq.  coUeftor  for  the  port  of  Bridgetown,  as 
be  had^  been  informed  and  believed,  to  land  fixty-four 
boxea  of  fpecie,  which  he  had  alfo  been  informed  and 
believed  were  procured  in  purfuance  of  a  contradk 
entered  into  with  the  Commander  in  Chief  of  His 
Majefty*s  forces  in  the  We/l  Indies,  for  the  accommo- 
dation and  fupply  of  His  Majefly's  faid  forces ;  and  the 
faid  fpecie  was,  by  virtue  of  fuch  permiflion,  landed 
accordingly.    That  the  faid  fpecie  did  not  form  or 

comprize 
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The        comprize  any  part  of  the  cargo  on  board  the  faid 
**"**      fchooner  at  the  time  of  the  feizure,  the  fame  having 


Ftkmaty  i&h,  ^^^  landed  on  the  1 6th  of  OSober.  That  the  faid 
281a.  fixty-four  boxes  of  fpecie  were  landed  by  the  exprefe 
authority  of  His  Majefty's  reprefentative  in  the  iiland, 
obtained  for  that  purpofe,  as  well  as  by  the  permiflion 
of  the  faid  coUeftor  of  His  Majefty^s  cuftoms  for  the 
port  of  Bridgetoivn^  and  were  for  the  aftual  fupply  of 
His  Majefty's  forces,  and  were  not  imported  in  contra- 
vention of  any  or  either  of  the  a£ls  or  ftatutcs  mentioned 
in  the  information.  That  the  officers  of  His  Majefty's 
cuftoms.  previous  to  the  faid  veflers  having  ob- 
tained her  clearance,  well  knew  and  underftood  that 
the  articles  of  merchandize  mentioned  in  the  manifeft 
and  clearance  conftfted  of  the  aforefaid  articles.  That 
as  all  the  tranfadbions  relative  to  the  faid  fchooner  had 
been  open,  fair,  and  bondjide,  and  no  fraud  or  col- 
lufion  whatever  intended  or  praftifcd  by  him,  or  by 
any  perfon  or  perfons  interefted  or  concerned,  and  as 
no  breach  of  any  or  either  of  the  faid  afts  or  ftatutes 
had  been  committed,  or  ever  intended  to  be  com- 
mitted, he  fubmitted  to  the  judgment  of  the  Court, 
whether  the  faid  veffel  and  cargo  ought  to  be  forfeited 
and  confifcated,  as  prayed  by  the  informants  in  the 
information. 

The  Judge  of  the  Vice- Admiralty  Court  at  Barba^ 
does  rejeded  this  claim,  and  condemned  the  veflel 
and  the  cargo  as  fpecified  in  the  informadon.  From 
this  fentence  an  appeal  was  profecuted  before  this 
Court. 

Judgment. 
Sir  W.  Sr(?//.— This  is  an  appeal  from  a  fentence  of 
the  Vice-Admiralty  Court  at  Barbadoes^  by  which  the 

4  fliip 


HIGH  COURT  OF  ADMIRALTY.  143 

fliip  itfelf  and  the  goods  which  were  found  on  board        Tiw 
It  at  the  rime  of  feizure,  have  been  pronounced  fubjefk  '   . 


to  condemnation.  It  appears  that  another  part  of  the  JFebnuny  ig^ 
cargo,  confiding  of  fome  gold  and  filver  coin,  had  *  *^ 
been  previouily  landed,  with  the  permiflion  of  the 
governor,  for  the  payment  of  His  Majefty's  forces 
compofing  the  garrifon  of  the  ifland.  There  feems 
alfo  reafon  to  fufped  that  an  addidonal  quantity  of 
fpecie  had  been  put  on  fhore  for  a  different  purpofe, 
and  without  the  permiflion  of  the  governor,  fairly 
obtained.  However  that  may  have  been,  no  feizure 
was  made  of  the  coin  which  is  faid  to  have  been  thus 
improperly  landed,  nor  does  it  appear  to  have  been  at 
all  an  objed  of  the  proceedings  in  the  Court  below. 
The  fad  was  not  there  in  iflue  between  the  parties,  fo 
SIS  to  put  the  claimant  on  his  defence,  and  to  give  him 
^  opportunity  of  explaining  the  fufpicious  appearances 
with  which  the  tranfaclion  was  attended.  I  fliall  there- 
fore difcharge  this  circum fiance  entirely  out  of  my 
confideration,  and  not  fuffer  it  to  have  any  influence, 
cither  direftly  or  indireftly,  upon  the  judgment  of  the 
Court.  The  proceedings  in  this  place,  as  they  were 
in  the  Court  below,  are  confined  to  the  fliip  itfelf,  and 
to  the  goods  which  were  remaining  on  board  at  the 
time  when  the  feizure  was  effefted.  Thefe  turn  out 
to  be  Eqfi  India  goods,  confifting  of  twenty  chefts  of 
tea,  one  package  of  Madras  handkerchiefs,  and  forty 
bundles  of  nankeen ;  and  it  is  on  account  of  the  illegal 
importarion  of  thefe  goods,  that  the  articles  them- 
fdves  and  the  veflel  have  incurred  the  penalty  of 
confifcation. 

It  has  been  aflerted,  on  the  part  of  the  claimant, 
^t  thefe  Eaji  India  goods  were  brought  to  the  ifland 
with  an  intention  of  ciarrying  them  on  to  St.  Thonias^s^ 

and 
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tue        and  ihat  they  were  adually  entered  at  the  cuftom-hcmft 
^'"'^'      for  re-exportation,  at  the  time  when  the  feizure  was 


Mruaty  18th,  made.     The  Court  has,  upon  this  alleged  ftate  of 
^^^'        fads,  been  called  upon  to  declare  its  opinion  upon  a 
very  important  point  of  law,  which  has  not  hitherto 
been  decided  by  the  authority  of  a  fuperior  Court, 
/  namely,  whether  it  be  lawful  for  Americans,  or  an^ 

other  foreigners,  to  bring  prohibited  goods  into  a  Brr* 
tijh  colony,  with  an  intention  of  re*exportiilg  them. 
But  in  order  fairly  to  raife  a  cafe  of  this  kind^  it  is 
hardly  neceflary  to  obferve,  that  there  mu ft  be  an  ab- 
fence  of  all  fraud,  and  a  dear  proof  of  an  intention  to 
re-eitport  the  prohibited  articles.  In  the  prefent  cafe, 
however,  it  is  admitted,  that  there  was  a  qualified 
intention  to  import  the  goods,  and  that  an  application 
was  a&ually  made  to  the  governor  for  his  permiffion 
to  land  thetn,  though  a  fiaiir  ahd  ingenuous  difclofure  as 
to  their  qualities  was  withheld.  So  that  not  only  is 
there  want  of  proof,  applying  to  a  clear  intention  bf 
re-exporting  the  goods,  but  there  is  even  an  avowed 
purpofe  to  import  them,  provided  the  permiffion  of 
the  governor  could  be  obtained.  The  Court,  there- 
fore, is  not  placed  under  any  neceflity  of  giving  its 
opinion  on  the  abftrad  queftion  of  law ;  at  leail  there 
is  another  previous  queftion  to  be  determined,  how 
hx  the  ad  done  with  an  intention  to  import,  if  per* 
miffion  could  be  obtained  for  that  purpofe,  is  to  h^ 
confidered  a  lawful  ad.  Now,  it  fo  happens,  that 
Eaft  India  goods  are  fubje£t  to  a  double  prohibitioh. 
The  importation  of  them  into  the  Briiijh  colonies  is 
not  only  forbidden  by  our  navigation  and  colonial  laWs, 
but  is  in  dired  oppofition  likewife  to  the  guarded 
rights  and  privileges  of  the  Eaft  India  Company.  Th^ 
provifions  of  the  ilatute  by  which  the  ftridnefs  of  the 

colonial 
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colonial  fyftem  has  been  fomewhat  relaxed,  are  limited         The 
and  fpecial.     A  difcretionary  power  is  vefted  in  the         '"'^' 


Crown  to  authorize  a  relaxation  with  refpedt  to  the  February  iSih, 
importation  of  fome  particular  articles,  and  this  power 
is  to  be  exercifcd  by  an  Order  in  Council,  tranfmitted 
to  the  Governors  of  the  Weji  India  Iflands,  for  their 
guidance  and  direftion.     But  the  governors  themfelves 
are  intruded  with  tio  fuch  difcretionary  power :  they 
muft  look  to  the  tekt-law  only  as  contained  in  the 
order  iffued  by  His  Majefly,  and  are  not  at  liberty  to 
a6t  upon  their  own  fenfe  of  expediency  and  propriety. 
I  cannot  help  obfcrving,  that  the  fame  miftake  has 
prevailed   in  this,  as  in  a  former  cafe,  (the  Adanis^  Edwards,  189: 
Tuhbs^  refpedling  the  extent  of  a  governor's  authority 
to  permit  the  importation  of  prohibited  goods  into  the 
colonies  over  which  he  is  appointed  to  prefide.     It 
muft  be  underftood  that,  unlefs  the  goods  are  enume- 
rated in  the  Order  in  Council  iffued  for  that  purpofe, 
the  permiffion  of  the  governor  is  null  and  of  no  effed  ; 
?nd  that  it  is  as  penal  to  iitiport  non-enumerated  goods 
under  his  authority  as  without  it.     Such  a  proceeding 
muft  be  placed  on  the  fame  fhelf  as  an   atcempt  to 
import  the  goods  without  any  permiffion  whatever  ;.  for 
a  permiffion  which  is  in  itfelf  null  and  void,  is  in  fad  no 
permiffion  at  all.   Neither  can  the  claimant  (helter  hini- 
felf  under  an  afferted  ignorance  with  refpecl  to  the  extent 
of  power  vefted  by  law  in  the  governor.  Parties  coming  * 

to  trade  in  any  country  are  bound  to  know  the  laws 
of  that  country ;  nor  can  they  be  permitted  to  plead 
ignorance  of  one  part  of  the  law  more  than  of  another. 

If  the  cafe  refttd  here,  I  am  clearly  of  opinion, 
there  would  be  fufficient  caufe  of  condemnation: 
but  this  is  putting  it  on  much  too  narrow  a  ground ; 
for  looking  to  the    circumftances  of  the   cafe  and 

VOL.1.  I-  the 
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The         conduft  of  the  parties,    I  muft  fay,  that,  m  mjT 
apprehenfion,    they    fufficiently  difclofe     a    iinifter 


Fehru^  igth,  purpofe.     I  Can  by  no  means  admit  the  juftice  of  the 

reprefentation  made  by  the  counfel,  that  there  waa  an 
abfence  of  all  attempt  to  deceive  the  government,  and 
to  evade  the  laws  of  the  country.     For  what  would 
have  been  the  conduft  of  the  parties  on  fuch  a  fupp6- 
fition  ?  There  muft  neceffarily,  in  that  cafe,  have  been 
a  full  and  candid  difclofure  refpeding  the  quality  of 
the  goods,  and  an  avoviral  from  the  firft  of  an  ulterior 
deflination  to  St.  Thomas.     But  the  faft  of  a  deftination 
to  that  ifland  is  not  mentioned  in  any  of  the  fliip's 
papers ;  it  is  not  averred  in  the  claim,  nor  is  it  fpoken 
to  by  the  mafter  upon  his  examination.     In  his  anfwer 
to  the  interrogatories  which  have  been  addreflfed  to 
him,  he  ftates,  limply,  that  the  veflfel  was  bouncf  for 
Sarbadoes^  and  the  aflerted  intention  of  proceeding  to 
St.  Thomas  only  comes  out  when  the  appKcation  to  the 
governor  for  permifSon  to  land  thefe  goods  had  proved 
unfuccefsful,  and  when  it  became  neceflfary  to  fix  upon 
fome  place  of  deftination  in  order  to  obtain  a  clearance* 
It  muft  be  obferved  alfo,  that  the  (hip  had  pafled  the 
Ifland  of  St.  Thomas  in  the  courfe  of  her  voyage  to 
Barbadoesj  which  fa£t  is  hardly  confiftent  with  an  ori- 
ginal  intention  of  importing  the  goods  into  the  former 
ifland.     Then  how  are  the  goods  eharafberized  ?     In 
the  petition  which  ^yas  prefented  to  the  governor,  for 
the  purpofe  of  obtaining  permiflion  to  land  them,  thef 
are  not  reprefcnted  as  Eq/i  India  goods,  but  are  de* 
fcribed  imder  the  general  name  of  merchandize.    The 
mafter  alfo,  as  it  appears  to  me,  has  been  guilty  of 
putting  a  falfe  face  upon  things.    He  has  fworn  that 
the  entry  made  at  the  cuftom-houfe  contained  ^^  a  juft 
^^  report  of  the  fhip,  and  a  true  account  of  the  lading, 

**  with 


if 
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ith  the  particular  marks,  number,  quantity,  qua*        The 


^^    JUtf,  and  property,  of  all  the  goods  and  merchan- 


VXX£*V. 


in  the  faid  fhip,  to  the  beft  of  his  knowledge  February  igth^ 

^'   suid  belief."     Now  is  there  any  fpecification  of  thefe 

pajTticulars  contained  in  the  entry  ?     Quite  the  con-> 

trary.     No  part  of  the  cargo  is  entered  as  confiding  of 

lafi  India  goods,  which  are  known  to  be  univerfally 

prohibited  ;  but  thefe  goods  are  dill  defcribed  under 

the  general  name  of  merchandize^    of  which   fome 

articles  are,  by  law,  admiflible,  and  others  prohibited. 

The  mafter  himfelf  profeffes  a  perfeft  ignorance  as  to 

the  fad' of  there  being  any  Eaji  India  goods  on  board. 

He  fays,  "  that  forty  bundles,  one  bale,  and  twenty 

**  packages  were  put  on  board  the  faid  fchooner  at  the 

^  port  of  Baltimore^  in  the  United  States  of  America^ 

**  fome  time  in  the  month  of  Augujl  or  September  laft 

**  paft ;  but  the  contents  of  the  fame  being  entered  as 

"  merchandise  generally,    this  deponent  cannot  fet 

^  forth  whether  the  fame  were  EaJi  India  goods  or 

"  not."     He  further  fays,  that  *^  he  cannot  fet  forth 

"  whether  the  perfon  to  whom  the  faid  goods  were 

"  configned   had  any  intention  of  landing  them ;" 

though,  in  another  part  of  his  evidence,  he  admits, 

*^  that  he  has  heard  permiflion  was  prayed  his  Honour 

"  the  Governor,  that  leave  (hould  be  granted  to  land 

**  the  articles  of  merchandize,  which  permiflion  he 

"  has  heard  was  not  granted.*'     The  converfation 

which  took  place  between  the  mafter  and  Mr.  KillikeUy^ 

%  fearcher  in  the  port  of  Kingston^  furniflies  another 

ground  of  fufpicion.     The  mafter  fays,  ^^  that  he  him- 

^  felf  cleared  out  the  faid  fchooner  at  the  cuftom-houfe, 

^'  Bridgitown  /    that  a  gentleman  of    the  cuftx)ms, 

*'  whofe  name  deponent  docs  not  recoiled:,  aiked  him 

^  radccmiiig  a  cheft  of  tea  on  board  the  faid  fchooner, 

i.  2  «*  but 
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The         **  but  deponent  does  not  rccolleft  that  the  faid  gentle. 
^^^'^'       "  man  queftioned  him  at  all  concerning  Eaji  India 


February  \%\h,  **  goods  which  might  havc  been  on  board,  nor  did 
*  ^^'        "  deponent  fay  any  thing  of  any  kind  of  Eaji  India 
*^  goods   whatfoever  on   board  the   faid   fchooner/' 
Mr.  KilUkelly  has  like  wife  been  examined  upon  this 
point,  and  he  gives  a  very  different  account  of  what 
pafled   between   the   mafter  and    himfelf.     He   fays, 
^^  that  he  enquired  particularly  of  the  faid  Samuel  Hut" 
"  cbingSy  whether  he  had  not  any  more  tea  or  any 
Eqft  India  goods  on  board  ;  to  which  he  anfwered, 
that  he  had  only  brought  that  qnarter-cheft  of  tea 
for  private  ufe,  and  that  ho  had  not  another  ounce 
"  of  tea  on  board,  tior  did  he  know  of  any  Eafi  India 
•*  goods  being  on  board  the  faid  fchooner/*     Now 
how  could  the  mafter  take  upon  himfelf  to  make  this 
affertion,  which  is  quite  inconfiftent  with  his  averred 
ignorance  of  the  contents  of  thefe  packages.     In  his 
communication  with  this  gentleman  he  afferts  pofi- 
tively,  and  without  referve,  that  he  had  not  an  ounce 
of  tea  nor  any  Eajl  India  goods  on  board,  and  it  turns 
out  that  he  had  twenty  chefts  of  tea  and  a  large  quan- 
tity of  Eajl  India  goods.     Here  is  likewife  another 
converfation,  which   it  is  difficult  to  reconcile  with 
good  faith  in  the  parties ;  I  allude  to  what  palTed  be- 
tween Mr.  Cavany  the  confignee  of  the   cargo,    and 
Mr.  Dairy mplcy  the  colleftor  of  the  cuftoms.     Dal* 
rymple  fays,  that  **  Mr.  Cavan  followed  him  out  of 
•*  the  cuftom-houfe,  and  forced  a  converfation  upon 
•*  him  as  a  private  gAitleman  and  a  man  of  honour/* 
One  does  not  very  well  underftand  how  a  perfon  in 
an  official  (ituadon  can  be  confidered  to  ad  as  a  gentle- 
man and  a  man  of  honour  in  fuffering  himfelf  to  be 
DKuie  the  depofitory  of  private  fecrets,  that  might  con- 
cern 
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ccm  the  execution  of  his  public  duty-     He  goes  on  to        The 
lay, "  Mr.Cavan  informed  him,  that  the  goods  on  board  _1^^1.1^ 
^*  the  Vixen,  under  the  name  of  merchandize,  were  Eqfi  February  18th, 
India  goods,  and  that  he  meant  to  petition  the  go- 
vernor to  allow  the  landing  the  fame ;  the  deponent 
(aid,  (and  very  properly,)  that  if  his  Honour  did  grant 
the  petition,  deponent  was  bound,  by  his  orders, 
to  oppofe  their  being  landed/*     Dahymple  further 
ftates,  '*  that  he  was  no  otherwife  apprized  of  thefe 
being  Eaji  India  goods  on  board  than  from  the 
information  given  him  by  Mr.  Cavan^  in  the  con- 
verfation  that  paffed  between  him  and  the  deponent 
previous  to  his  clearing  the  fchooner  for  St.  Thomasy 
and  which  converfation  the  deponent  had  reafon  to 
**  doubt,  as  the  declaration  on  oath  of  the  mafter  was 
much  more  to  be  depended  upon  than  the  private 
^ord  of  Mr.  Cavan  ;  that  the  deponent  did  fign  a 
permit  for  landing  the  goods  as  granted  by  the  pre- 
**  fident,  for  which  he  received  the  ufual  fee  as  paid 
•^  by  Mr.  Cavan  on  permits ;  that  by  the  captain's 
*^  oath,  on  clearance,  the  ground  of  feizure  did  not 
**  exift,  he  having  fworn  that  he  had  on  board  twenty 
*^  boxes,  one  bale,  and  forty  bundles,  of  merchan- 
*'  dize ;  that  by  the  word  of  Mr.  Cavan  deponent  had 
•'  reafon  to  believe  fuch  ground  of  feizure  did  exift, 
•*  but,  as  he  has  previoufly  dated,  the  oath  of  the 
*'  captain  did  away  with  the  word  of  Mr.  Cavan.'* 
Now  here  again  it  is  not  eafily  to  be  underftood  how 
the  cuftom-houfe  officer  arrived  at   this  conclufioni 
The  mafter  had  fworn  that  he  had  thefe  packages  on 
board,  defcribing  the  contents  of  them  as  merchandize 
generally,  without  making  any  fpeqific  ftatement  of 
the  quality  of  the  goods,  and  Mr.  Cavan  had  exprefsiy 
fiated  that  they  confiited  of  Eqfi  India  goods.    I  prch 
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fefs  that  I  am  quite  at  a  lofs  to  know  how  Mn  DaU 
rympk.  could  have  confidered  this  oath  of  the  maftcr 
iM,  as  oppofed  to   the  declaration  of  Mr.  Cavan.     But 
***       fuppofmg  the  condud  of  the  cuftom-houfe  officer  to 
have  beoi  indulgent  towards  the  parties,  that  will  not 
alter  the  nature  of  the  cafe,  or  entitle  them  to  any 
relief  from  the  penalties  inflided  by  the  flatute.     De 
Wolfe^  the  perfon  who  carried  up  the  petition  for  the 
permit,  fays,  ^^  that  he  gave  the  faid  petition  or  paper 
*'  to  Mr.  fValroud^   the  fecretary  to  his  Honour  the 
"  Prefident,  who  did  prefent  the  fame  to  his  Honour 
'^  the  Prefident  for  his  perufal,  faith,  that  in  a  fhort 
**  time  Mr.  Walroud   returned  to  deponent,  and  in- 
•*  quired  particularly  what  thofe  articles  were  which 
^*  were  in  the  petition  fo  prefented  for  his  Honour's 
**  perufal  dated  to  be  merchandize;  deponent  anfwered, 
^<  that  he  could  not  tell ;  that  fome  further  converfa- 
^*  don  then  took  place  between  him  the  deponent, 
^*  and  Mr.  fValroud^  but  what  may  have  been  the 
•'  particular  words  thereof  he  cannot  pofitively  affirm  ; 
<'  that  he  believes  he  might  have  faid  to  Mr.  Walroud^ 
*<  that  fuch  merchandize  confided  of  kickfhaws,  or 
<<  trifles  for  the  ladies,  though  he  does  not  pofitively 
'•  recollcft.'*     The  petition,  it  appears,   was   again 
prefented  ;  but  the  witnefs  fays,  "  the  Prefident  would 
*<  not  allow  the  landing  of  the  faid  merchandize^ 
<*  becaufe  he  had  reafon  to  believe  that  it  confided  of 
*•  Eiijl  India  goods,  which,  if  permitted  to  be  landed^ 
••  would  injure  the  Britijh  mercantile  intered."    Now 
how  can  it  be  faid  that  the  condud  of  die  parties  in 
thiiior  indeed  in  any  pait  of  the  tranfadion,  has  been 
open  and  mgcnuous  ?    The  fa£b  of  there  being  Eajl 
Mia  goods  on  board  has  been  difguifed  as  far  as  it 
l^as  puiliblc  to  difguife  it,  and  an  attempt  has  been 
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made  to  praftife  an  impofition  on  thofe  who  had  a         The 
right  to  require  a  fiill  and  true  difclofure  of  every  par-       ^^"^* 


ticulan     At  laft,  the  petition  being  rejeded,  a  clear-  February  xSth, 

ance  is  applied  for  and  obtained,  and  hence  it  has        ***** 

been   argued   that   the  offence  was  purged.     But  a 

change  of  purpofe,    fuppofing   the    fincerity  of  the 

change  to  be  clearly  eftabliflied,  would  not  relieve 

from  the  penalties  of  the  law,  fince  the  offence  had 

been  already  confummated   by  bringing  the  goods 

within  the  harbour  with  the  intention  of  importing 

them  under  a  permiffion,  which  could  not  in  any  way 

have  legalized  their  importation.     The  fincerity  of  the 

change  of  purpofe,  however,  is  rendered  fomewhat 

doubtful  by  the  fubfequent  conduft  of  the  parties. 

The  veffel  had  already. lingered  three  days  fince  the 

clearance  was  obtained,  and,  it  (bould  feem,  would 

luve  lingered  a  fourth^  Mr.  Cavan  himfelf  admitting 

^t  the  (hip  was  not  to  have  failed  on  the  day  the 

fcizure  was  effefted.     There  is  another  faft  in  the 

cafe  by  no  means  calculated  to  remove  the  impreflion 

which  has  been  made  upon  the  mind  of  the  Court. 

I'he  removal  of  the  goods  from  that  part  of  the  fhip 

^  which  they  had  been  originally  flowed,  is  a  cir- 

cumftance  productive  of  fufpicion^  upon  which  no 

tofadory  explanation  has  been  given.     I  am  of  opi« 

^  that  the  fentence  of  the  Court  below  mud  be 

^med  with  cofts  againft  the  appellants* 


x*4 


«5* 


CASES  DETERMINED  IN  THE 


4prni^^K  BEAVER,  Jones. 

i8ia.  ' 

A  Brittyh  huHt    T^HIS  (hip,  under  Britijh  colours,  was  feized  in  the 

£hip  transferred        -■-  c   j^       i  i  t  -ii 

to  foreigners,  but  port  ot  Qtiebec^  and  together  with  her  cargo  pro- 

fibr!ffnfi>a^k  c^^^^d  againft  for  a  breach  of  the  navigation  laws*. 
liable  to  con-  The  alleged  ground  of  forfeiture  was  an  illegal  importa- 
imponing  goods  tion  of  goods  iuto  a  Britijh  colony  on  board  a  foreign 
cdOTyfjIId fhe  fl^ip ;  the  libel  charging  that  this  veflel  did  not  belong 
cargo,  though      botid  fidc  to  the  jBr///7??  merchant   bv  whom  (he  was 

bekmging  to  dii-  J  •'  - 

ferent  perfont,  claimed,  but  to  fomc  American  citizens  to  whom  (he 
a  perfett  ignoi  had  bccn  transferred  before  the  commencement  of  the 
Z"e°?m„ii     prefent  voyage. 

Ihare  the  £une 

^»^«-  Judgment, 

*G^"iV'*^'       Sir  IF.  5r(?//. — This   is   a   queftion  arifing  upon  a 

»6  G  3.  C.60.  revenue  proceeding,  founded  upon  the  illegal  importa- 
tion of  articles  in  a  foreign  fliip  into  a  Britijh  colony. 
The  libel  contains,  in  one  count,  a  general  plea  that 
the  {hip  was  foreign  owned ;  and  the  other  counts 
fi^Xt  forma  ei  modo  the  transfer  from  the  Britifh  to  the 
American  owner. 

It  has  been  contended  in  argument,  that  it  is  necef- 
fary  to  prove  the  whole  of  this  information  ;  but  I  am 
of  opinion  that  it  will  be  fufEcient  if  the  faft  pleaded  in 
the  general  count  only  be  eftablifhed  in  proof.  It  has 
been  faid,  too,  that,  in  this  cafe,  as  in  a  criminal  pro- 
ceeding, it  is  incumbent  on  the  profecutor  to  prove  the 
truth  of  his  charge ;  but  the  afTertion  is  not  corred, 

40.3  c.i5.f.45.  for  the  law  has  provided  that,  in  cafes  of  revenue  pro- 
ceedings, the  onus  probandi  is  to  lie  on  the  claimant, 
and  not  on  the  feizor ;  and  this  does,  I  think,  make 
a  fubftantial  difference  between  irhninal  and  revenue* 
proceedings.  At  all  events,  and  taking  it  without  re* 
ference  to  that  pofitive  rule,  it  muft  be  admitted  that 

nothing 
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nothing  more  can  be  required  of  the  public  profecutor        The 
than  that  he  fhould  make  out  a  prima  facie  cafe,  and    *   y^^^*- 
then  the  burthen  of  proof  is  thrown  on  the  other    ^;»r»7a8th, 
party. 

It  is  clear  that  there  exifted  in  Shawy  the  Brifijh 
owner  at  ^ehec,  an  intention  to  fell,  and  in  Robin/on 
and  Hartjhorne  of  New  Tork  to  purchafe  this  Ihip, 
and  that  they  purpofed  the  fale  fhould  take  place  at 
^ebec.  It  appears  that  a  notary  was  employed  to 
draw  a  bill  of  fale,  and  that  application  was  made  to 
the  cuftom-houfe  officer  refpefting  the  regifter,  but 
finding  the  transfer  could  not  legally  take  place  there 
in  the  manner  in  which  it  was  intended,  the  affair  was 
abandoned ;  but  it  was  abandoned  in  form  only :  the 
intention  of  purchafe  and  fale  continued,  and  the  fub- 
ftance  of  the  contraft  was  actually  carried  into  effeft 
at  ^iebecj  for  the  payment  was  there  made,  and  the 
entire  management  of  the  (hip  was  there  transferred  to 
Robinfon  and  Hartjhorne^  who  appoint  the  mafter  and 
give  direftions  for  the  voyage.  1  he  mafter,  too,  fails 
with  a  full  impreffion  that  the  veffel  was  to  be  delivered 
up  to  the  purchafers  at  New  Tork. 

It  is  faid,  that  Mr.  Shaw  of  Quebec  has  claimed  the 
ihip  as  his  own  property,  and  it  is  true  that  he  has 
done  fo,  but  he  has  made  no  affidavit  in  fupport  of 
his  claim.  Nor  can  this  omiffion  have  arifen  from 
mere  inadvertence  on  his  part,  for  the  circumftance  is 
brought  to  his  obfervation  at  the  time,  in  the  replica- 
tion of  the  feizors,  where  the  want  of  an  affidavit  is 
noticed,  and  an  objeftion  is  taken  on  that  account  to 
the  admiffibility  of  the  claim. 

The  Court  having  got  fo  far  as  to  find  that  there 
was  a  contraft,  payment,  and  delivery,  has  a  right  to 
call  upon  the  parties  to  fhew^  in  the  cleareft  manner, 

that 
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The         that  there  was  not  a  complete  transfer  of  the  property* 
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It  has  a  better  right  to  do  fo,  fince  the  caufe  was  on- 
Av^n  aSth.  ginally  tried  where  Mr.  Shaw  himfelf  was  refident,  and 
"'*  mud  have  known  to  what  point  the  attention  of  the 
Court  was  dircfled.  If  the  intended  contrad  had  gone 
off  altogether,  there  muft  have  been  fome  correfpon* 
dence  between  him  and  Robin/on  and  Hartjbome  with 
refped  to  the  difappointment  \  and,  if  he  acquiefced 
in  this,  there  mufl  have  been  a  further  correfpondence 
refpeding  the  account  of  freight  and  the  outfit  and 
employment  of  the  veffel.  Now  there  is  no  fuch  cor- 
refpondence,  there  were  no  fuch  accounts  pailing 
between  them,  nor,  as  far  as  it  appears,  any  commu- 
nication whatever.  Out  of  tendemefs  to  the  cargo^ 
which  may  be  affeded  by  the  charader  of  the  (hip, 
the  Court  felt  a  difpofition  not  to  fhut  out  any  further 
proof  which  the  parties  might  have  been  able  to  adduce 
in  fupport  of  their  claim ;  but  I  am  now  told  that  no 
further  evidence  will  be  offered,  and  this  I  think 
decifive  of  the  point  that  the  fhip,  though  oftenfibly 
Britijhy  is  in  reality  American  property.  As  the  Navi- 
gation Ad  confines  the  colonial  trade  to  Britijb^awned 
as  well  as  Briti/h-buili  veffels,  I  muft  affirm  the  fen* 
tence  of  the  Court  below,  condemning  the  fhip. 

With  refped  to  the  cargo,  which  belonged  to  dif- 
fisrent  perfons,  and  was  (hipped  under  a  perfed  igno- 
rance of  the  transfer  of  this  veffel,  it  was  attemptal  to 

draw  a  difUndion  favourable  to  the  interefls  of  the 

« 

owners. 

Court. — I  (hall  take  fome  little  time  to  confider  this 
cafe,  for  it  appears  to  me  to  be  one  not  only  of  igno- 
suRcCy  but  of  ahnoft  invincible  ignorance ;  I  really  do 

not 
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not  fee  bow  it  was  poffible  for  the  Britijh  (hipper  to  The 
find  out  the  true  charader  of  this  veffel.  Very  long  ^'^y^^* 
dUcuflions  and  very  long  proceedings  have  been  found  jpni  a«th» 
neceflary  in  order  to  enable  this  Court  to  come,  at  laft,  ^  '^ 
to  the  conclufion  that  this  fhip  is  not  Britijh  property, 
and  it  is  very  difficult  to  fay  how  tliis  difcovery  could 
have  been  made  by  the  Britijh  (hipper.  One  cannot 
help  feeling  that^  in  cafes  of  this  kind,  innocent  parties 
may  be  expofed  to  great  hazard  and  inconvenience. 
At  the  fame  time  it  muit  be  recoUeded,  that  the  navi* 
gation  hiws  are  of  great  and  momentous  importance^ 
and  very  inflexible  in  their  nature.  The  penalties 
impofed  by  them  may  indeed,  in  fome  inflances,  fstU 
hard  upon  individuals  who  have  been  no  parties  to  the 
fraud,  but  the  national  benefit  mud  'take  precedence 
of  the  profits  of  individuals.  The  law  prefumes,  too, 
that  the  party  damnified  has  a  remedy  againft  the 
author  of  the  mifreprefentation  by  which  his  lofs  may 
have  been  occafioned ;  and  though  it  may  fomedmes 
happen  that  the  perfon  from  whoni  the  remedy  is  to 
be  fought  is  not  in  point  of  folvency  able  to  make 
(atisfa&ion,  flill  that  circumflance  can  make  no  dif« 
ference  in  the  legal  principle,  which  remains  unfhaken. 
It  mufl  likewife  be  obferved,  that  it  will,  in  many 
eafes,  be  a  matter  of  great  difficulty  for  the  Court  to 
find  out  what  is  ignorance  and  what  is  not,  fmce  the 
lame  courfe  of  proceeding  may  be  ufed  in  difhoneft 
cafes  and  for  difhonefl  purpk)fes.  The  abufe  that  may 
arife  from  a  toleration  in  one  inflance  may  prove 
extremely  injurious  to  the  navigation  of  the  country, 
and  foreign  fhips  may,  to  a'  very  great  extent,  have  a 
cok>urable  Britijh  charader  affixed  to  them  for  the 
purpofe  of  intruding  themfelves  into  a  courfe  of  navi* 
gatioa  which  the  national  policy  mofl  ftridly  prohibiu 

any 
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Tbe         any  but  Britijh  fliips.     It  is  poflible  that,  upon  thefc 
^^^^^'      grounds,  the  Cour  may  find  it  neceffary  to  come  to 


April  iStb,     a  conclufion  different  from  that  which  its  own  private 
*  ***        feelings  might  fuggeft. 

itfcy  i4tk.  On  afubfequeni  day  Judgment  refumed. 

i8i4.  rpj^g  fubftance  of  this  cafe  is,  that  the  goods  were 

imported  from  Halifax  into  Quebec  in  a  (hip  oftenfibly 
Britijhy  but  not  londjide  owned  by  Britijh  fubjecks. 
I  have  had  occafion,  on  a  formes  day,  to  confidcr 
what  the  charader  of  the  fnip  really  was.  She  was 
failing  under  the  Britijh  flag,  and  was  manned^  by  a 
Britijh  crew,  but,  in  truth,  had  been  transferred  by 
fale  to  jimerican  citizens,  and  was  unlawfully  ufurping 
the  privilege  of  a  Britijh  fliip.  'i  he  qucflion  is,  whe- 
ther the  Cargo  is  liable  to  condemnati9ii  on  the  ground 
of  having  been  illegally  imported  on  board  this  Ame^ 
rican  fhip.  There  are  circuniftances  in  the  cafe  that 
would  induce  the  Court  to  regard  it  in  the  mod  favour- 
able light,  and  to  ftrc-tch  as  far  as  poflible  to  give 
relief  to  the  owners  of  this  cargo.  The  parties  have, 
I  think,  made  out  a  cafe  of  perfect  innocence  of  inten- 
tion. The  fliip  failed  under  Britijh  colours,  was 
manned  with  a  Britijh  crew,  and  had  been  cleafed  as 
BritiJIo  by  a  Court  of  Admiralty  at  Halifax.  The 
Clippers,  therefore,  had  no  reafon  to  entertam  a  fuf- 
picion  rhat  flie  was  not  in  every  refpeft  a  Britijl^  veflfel. 
Under  thefe  circumftances  it  is  impofiible  not  to  feel 
a  defire  to  relieve  them  from  the  penalties  aflixeji  by 
law  upon  cafes  of  illegal  importation;  but,  at  the 
fame  time,  no  door  mult  be  left  open  for  the  violation 
of  the  high  interefls  which  the  navigation  a£t  was 
iftCar.ii.c.iS.   intended  to  protdft.     The  a£t  begins  in  a  very  folemn 

inaxmer^^  For  the  increafe  of  fhipping  and  encou- 

"  ragemenc 
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**  ragement  of  the  navigation  of.thts  nation,  'wherein,        tV 

**  under  the  good  providence  and  proteftion  of  God, 

**  the  wealth,  fafety,  and  ftrength  of  this  kingdom  is     itfoy  14*. 

*^  fo  much  concerned.*'     It  then  goes  on  to  enad,        *  *** 

that  *'  no  goods  or  commodities  whatfoever  (hall  be 

imported  into,  or  exported  out  of  any  lands,  iflands, 

plantations,  or  territories,  to  His  Majefty  belonging, 

or  in  His  pofleffion,  or  which  may  hereafter  belong 

unto  or  be  in  the  poffeflion  of  His  Majefty,  His 

heirs  and  fucceflbrs,  in  ^Jia,  Africa^  or  America^  ia 

any  other  (hip  or  fliips,  veffel  or  veffels  whatfoever, 

but  in  fuch  (hips  or  veffels  as  do  truly  and  without 

fraud  belong   only   to  the  people  of  England  or 

Ireland^  or  town  of  Berwick-upon-Tweed j  or  arc  of 

the  built  of  and  belonging  to  any  of  the  faid  lands, 

iflands,  plantations,  or  territories,  as  the  proprietors 

and  right  owners  thereof,  and  whereof  the  maftor 

*^  and  three-fourths  of  the  mariners,  at  leaft,  are  Eng- 

lijhj  under  the  penalty  of  the  forfeiture  and  lofs  of 

all   tHe  goods   and   commodities  which    (hall   be 

imported  into,  or  exported  out  of  any  of  the  afore- 

faid  places  in  any  other  (hip  or  veffel,  as  alfo  of  the 

(hip  or  veffel,  with  all  ?ts  guns,  furniture,  tackle, 

ammunition,  and  apparel."     Now,  it  is  proper  here 

to  confider  upon  whom  is  laid   the  obligation  which 

this  law  impofes ;  and  I  think,  by  the  true  conftruc- 

tion  of  the  firft  feftion  of  this  acb,  that  it  is  laid  upon 

the  owners  of  the  goods,  and  not  upon  the  owners  of 

the  (hip,  for  it  does  not  prohibit  a  ihip  foreign  owned 

from  entering   the  colonial  ports,    but   enads,  that 

goods  jball  not  be  imported  in  any   but  BritiJ}^   veffels. 

It  impofes,  therefore,  an  obligation  upon  the  owners 

of  the  goods  to  take  care  that  they  are  put  on  board  a 

proper  vehicle.     Upon  whom  is  the  penalty  made  td 

6  attach  ? . 


€« 
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The         attach  ?     Why,  upon  the  goods  in  the  firft  place^  and 

'^^"'      then,  in  a  fecondary  way,  upon  the  fhip  itfelf.     The 

May  i4tb,     ownefs  of  the  goods  are  required  to  afcertain  and  be 

'**^'        anfwerable  for  three  things :  Firft,  they  are  to  know 

that  the  fhip  is  iSr//(^-owned }  fecondly,  that  (he  is 

Britijh^xy^t  \  and  laftly,  that  (he  is  navigated  by  a 

Briiijh  mafter,  and  that  three-fourths  of  her  crew  are 

Britijbj  which  it  is  abfolutely  neceffary  that  they 

ihould  be,  except  in  time  of  war,  when  this  part  of  the 

43  G.3.  C.64.     ftatute  is  relaxed.     Thefe  regulations  may  occafionally 

operate  with  great  hardfhip  upon  the  owners  of  goods. 
It  may  be  very  difficult  for  them  to  difcover  whether 
the  (hip  is  Briti/h-owned  or  Briii/h-huilt ;  it  may  be 
ftill  more  difficult  to  afcertain  whether  the  mafter  and 
two- thirds  of  the  crew  are  Britijh:  They  are  frequently 
not  hired  till  after  the  cargo  is  put  on  board  the  fliip^ 
and  yet  the  owners  of  the  goods  are  held  refponfible. 
It  was  conceived,  I  prefume,  that  the  objed  of  the 
ftatute  could  not  otherwife  be  attained,  and  the  facred 
rights  of  Britijh  navigation  upheld,  if  the  penalties 
could  be  avoided  under  the  pl^  of  ignorance.  I  am 
therefore  clearly  of  opinion,  that,  if  the  ftrongeft 
poflible  cafe  of  ignorance  were  made  out,  it  would  not 
avail  to  protect  the  parues  from  the  penalties  impofed 
by  this  ftatute.  What  would  be  the  confequence  if 
the  Court  could  entertain  a  plea  of  this  nature  ?  The 
onus  probandi  muft  then  be  thrown  upon  the  feizor, 
which  is  contrary  to  a  leading  principle  of  fifcal  law. 
The  parties  would  have  nothing  to  do  but  to  obtain 
the  neceffary  documents,  and  then,  by  a  collufive 
privity  between  the  owners  of  the  goods,  which  k 
would  be  impoffible  for  a  third  party  to  detect,  foreign 
veftels  would  be  admitted  to  all  the  privileges  of  Bri* 
iijh  navigation.    Cafes  of  this  kind,  therefore,  though 

2  they 
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ihej  may  operate  with  great  hardihip  upon  innocent      ^  The 
individuals,  yet  they  are  hardfliips  which  the  legiflature 


Bbatci. 


has  thought  fit  to  impofe,  as  neceiTary  to  maintain  the  May  X4iii» 
great  ends  of  the  law.  The  principle  on  which  thefe 
penalties  are  founded,  is  not  only  confined  to  cafes  of 
illegal  importation,  but  common  to  other  parts  of 
fifcal  law.  Inflances  of  the  kind  are  of  perpetual  and 
almoft  daily  occurrence.  Smuggled  goods  put  into 
a  waggon,  together  with  articles  of  an  innocent  de- 
fcription  not  only  become  liable  to  confifcation  them* 
felves,  but  induce,  alfo,  a  forfeiture  of  the  waggon  and 
the  innocent  goods  with  which  they  are  afTociated. 

This  cafe  of  ignorance  has  been  ailimilated  in  the 
arguments  of  counfei  to  cafes  of  neceflity  and  impof- 
iibility,  upon  which  the  Court  has  thrown  out  fome 
obfervations  expreifive  of  its  inclination  to  relieve  the 
parties  from  the  penalties  which  the  law,  under  a 
ilri&er  interpretaticxi,  might  feem  to  require.  Bui 
there  is  this  manifeft  didindion  between  cafes  of  phy- 
iical  neceility  and  cafes  of  ignorance.  In  cafes  of  vis 
major^  as  where  a  (hip  is  compelled  by  a  ftorm  to  put 
into  an  interdi6ted  port,  the  mafter  protefls  againft  the 
winds  and  waves,  but  he  cannot  bring  his  action,  there 
b  no  perfon  againft  whom  he  can  have  his  remedy. 
It  is  otherwife  where  a  party  is  impofed  upon  by  falfe 
appearances,  for  he  has  then  a  remedy  againft  the  per« 
ion  by  whom  he  has  been  deceived.  It  may,  perhaps, 
have  happened,  in  the  prefent  cafe,  that  the  perfona 
by  whom  the  ihippers  of  this  cargo  have  been  deceived 
in  the  charader  of  the  veflel,  are  not  in  a  ftate  ctf 
folTency;  but,  though  not  folvent,  they  are  ftill 
amenable  to  the  law,  and  may  be  made  to  anfwer  in 
their  perfons  what  they  cannot  in  their  purfes.  At  any 
rate,  it  is  the  oaly  remedy  to  which  the  law  refers  the 

fufferers. 
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The        fufferers.    It  would  be  dangerous  in  the  extreme  if 
^'.^^''^'      the  Court  were  to  allow  any  relaxation  of  that  penal 


jda*/  14th,     principle  which  makes  the  goods  liable  to  confifcation 
'     *        on  being  unlawfully  imported  in  a  foreign  (hip.     I  am 
therefore  under  the  neceflity  of  condemning  the  cargo 
^  well  as  the  ihip. 


Mayeeti,  VROW  DEBORAH,  Luyk. 

iSia. 

AEccnccnot  'TPHIS  was  the  cafe  of  a  fhip  under  Prujftan  colours, 

^foctofcap-'  which  was  captured  on  the  i^th  January  1812, 

totin^"pre-  whilft  in  the  profecution  of  a  voyage  from  Amfterdam 

wus  date,  can  to  LondoH  with  a   carffo   of  cheele.     There  was  aii 

affinrd  no  pro-  ,  ,  " 

ttOioB.  expired  licence  on  board,  permitting  the  veffel  to  come 

from  Norden  ;  and  there  were  alfo  feveral  other  docu- 
*  ments  reprefenting  the  (hipment  to  have  been  made  in 

that  port.  A  claim  was  given  for  the  (hip  and  cargo, 
as  protefted  by  another  licence,  purporting  to  be  dated 
on  the  2oib  of  January  1812.  On  the  part  of  the 
captors,  an  affidavit  was  brought  in,  by  permlffion  of 
the  Court,  in  which  it  was  fworn,  that  from  inquiries 
made  at  the  council-office  from  one  of  the  principal 
clerks,  it  appeared,  that  a  petition  had  been  prefented 
on  the  2otb  of  January y  for  a  licence  to  import  from 
Amjierdam  on  board  the  Vrow  Deborah  a  cargo  of 
butter,  cheefe,  and  grain,  and  that  fuch  petition  had 
been  refufcd  on  the  fame  day,  and  the  refufal  thereof 
entered  in  the  regiftry-book  of  the  council-office ;  that 
no  further  application  was  made  refpeding  the  licence 
till  the  T^oth  of  the  fame  months  when  the  claimant 
again  attended,  and  added  the  following  words  to  his 
petition,  "  The  butter  and  cheefe  to  be  warehoufcd 

^  for 
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'*  for  exportation  in  Britijh  Ships;'*  whereupon  a        The 
licence  was  direfted  to  be  granted.     The  claimant     duoVab. 
was  ordered  by  the  Court  to  produce  and  verify  the  ■ 
diredions  and  inilru&ions  under  which  he  applied  for     ^S\%.  * 
the  licence^  and  to  explain  the  circumftances  which 
attended  the  application  for^  and  the  grant  of^  the 
licence.     The  claimant  in  his  atteftation  depofed,  that 
in  purfuance  of  direftions  received  by  his  houfe  of 
trade  on  the  i  ^tb  of  January ^  in  a  letter  from  thdr 
correfpondent  at  Amfterdam^  he  on  the  20th  of  the 
fame  month  applied  to  the  Privy  Council  by  petition, 
for  a  licence  to  import  butter,  cheefe,  and  grain,  from 
Amfterdam  to  London j  on  board  the  Vrow  Deborah ; 
that,  on  making  application  for  the  faid  licence  a  few 
days  afterwards  at  the  Council  Office,  he  was  informed, 
it  was  withheld  on  the  ground  that  the  petition  did  not 
contain  the  claufe,  that  the  goods  fhould  be  ware- 
houfed  for  exportation  ;  that  he  had  before  obtained 
licences  on  prefenting  fimilar  petitions ;  but  it  being 
fuggefted  to  him,  that,  as  a  matter  of  regularity,  it 
would  be  necefiary  to  infert  the  faid  claufe  in  the 
petition,  it  was  accordingly  done,  and  a  licence  was 
immediately  ordered  for  the  protection  of  the  (hip  and 
cargo.     Furthier  explanation  was  demanded  by  the 
Court,  and  an  affidavit  was  brought  in  by  each  party, 
reijpeding  fome  alteradons  which  had  been  made  in 
the  regiftry-book  of  the  Privy  Council.     The  queftion 
was,  whether  the  licence  would  enure  to  the  protec- 
tion of  this  fhip  and  cargo,  which  had  been  captured 
on  the  24th  of  January. 

JUDQMENT. 

Sir  W.  Scott. — This  is  the  cafe  of  a  iliip  and  c^rgp 
were  taken  on  the  24th  of  January  l%it;  and 
vo;..  u  M  which 
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The        which  have  been  claimed  as  prote&ed  by  a  licencer 
DeboeTh.     There  was  a  licence  on  board,  which  permitted  the 
veffel  to  come  from  Norden  with  a  cargo  to  whomfo* 


i3i«.  '  ever  the  property  might  appear  to  belong:  feveral 
papers  and  letters  were  alfo  found  on  board,  none  of 
which,  I  thmk,  throw  any  fort  of  imputation  on  the 
writers  of  them,  except  one — I  mean  the  letter  No.  13, 
written  by  the  (hipper  in  Holland^  which  certainly  docs 
contain  fome  direftions  improperly  given,  and  which 
proves  the  cargo  to  have  been  (hipped  at  Amflerdam^ 
in  contradidion  to  the  licence  permitting  the  veffel  to 
come  from  Norden  only.     The  mafter  was  inftraded 

• 

to  fay,  the  (hip  came  from  Norden^  and  that  the  (hip- 
ment  was  made  in  that  port ;  but  from  thefe  inftruc- 
tions  he  has  very  properly  departed,  and  has  furly 
difclofed  the  fadt,  that  the  whole  cargo  was  put  on 
board  at  Amjlerdanu  The  letter  certainly  contains 
paiTages,  which  are  not  confident  with  fair  dealing  on 
the  part  of  the  Dutch  fhipper.  The  other  letters  are 
free  from  any  impropriety  whatever,  and  are  not  cal- 
culated to  make  any  impreflion  upon  the  mind  of  the 
Court,  difadvantageous  to  the  writers  of  them.  That 
letter  being  found  on  board,  naturally  enough  fuggefted 
to  the  captors  an  idea,  that  all  was  not  fair,  that  there 
was  fomething  in  the  tranfa£tion  which  required  further 
examination ;  and  more  particularly  fo,  when  a  claim 
was  given  in,  relying  not  upon  this  licence  which  was 
on  board,  but  upon  another,  which  purported  to  be 
dated  on  the  aoth  of  January^  the  former  being  a 
licence  which  had  expired  nearly  three  months,  at  the 
time  it  was  put  into  ufe. 

The  licence,  under  which  prote£lion  is  claimed,  is 
dated  on  the  20th oi  January ;  but  it  feems  theappear- 
aoce  of  ibis  licence  inflamed  the  fufpicioas  which  the 

captors 
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captors  had  before  entertained,  and  put  the  parties  upon       ^The^ 
an  inquiry^founded  on  a  fuppofition  of  fraud.  What  was     Dkborah.   , 
the  particular  fpecies  of  fraud  imputed,  I  do  not  know ;         ^  ^^ 
but  it  does  turn  out  in  the  courfe  of  the  inquiry,  that  the        iU%. 
licence  was  not  granted  on  the  actual  day  on  which  it 
bears  date.  It  appears  that  an  application  had  been  made 
at  the  Council  Office  on  the  20th  of  January ,  for  a  li- 
cence generally  to  import,  and  that  it  had  been  refufed 
or  withheld ;  I  do  not  underftand  that  there  is  much 
fubftantial  difference  between  the  two  terms :  it  was  not 
granted  \  and  that  is  the  meaning  of  both  thefe  word?. 
—That  it  was  not  permitted  to  iffue  till  fome  days 
afterwards,  appears  from  Mr.  Baker^s  own  affidavit, 
who  made  the  application ;  and  that,  I  think,  is  a  cir-- 
cumftance,  which   mofl    materially  didinguifhes  this 
cafe  from  thofe  which  were  referred  to  at  common 
law,  refpeding  the  incompetency  of  parties  to  aver 
againft  the  authenticity  of  public  inftruments.     Here 
it  is  the  party  himfelf,  who  impeaches  the  document; 
he  admits  that  it  was  applied  for  on  the  20th  of  January^ 
but  fays  that  it  was  withheld.     It  was  fome  days  before 
the  licence  was  granted ;  and  then  it  was  with  a  con- 
dition of  exportation  annexed  to  it :  it  can  never  be 
faid,  that  this  is  a  document  without  fufpicion,  when 
it  is  admitted  by  themfelves  not  to  have  been  obtained 
on  the  day,  on  which  it  purports  on  the  face  of  it  to 
have  been  granted.     Here  is  no  attempt  made  aliunde^ 
and  by  other  parties,  to  impeach  the  inflrument,  but 
ypu  admit  the  fad,  with  refpe£t  to  the  incorre£tnefs  of. 
the  date. 

In  this  (late  of  the  cafe,  the  matter  has  been 
brought  before  this  Court  for  its  decilioQ^  and  impu« 
tations  have  been  thrown  out  in  the  arguments  of 
counfely  as  if  the  tranfa&ion  bore  hard  upon  the  cba^ 

M  2  rafter 
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.Tb*  rafter  of  Mr.  Baker,  by  whom  the  licence  was  ob- 

Vrow  ,                                                ' 

DsBOAAH.  tained ;  but  I  profefs  I  do  not  fee  any  thing  improper 


""  in  the  conduft  of  that  gentleman.  I  think  there  was 
^gia.  '  fufficient  authority  given  to  him  to  apply  for  the 
licence ;  the  letter  indeed  fhews  that  Mr.  Brambn^  and 
not  Mt. Baker ^  fhould  have  obtained  the  licence  ^  but 
I  fuppofe  it  was  thought  better,  that  the  (hip-broker 
fliould  do  it.  And  I  obferve  that  there  are  other  letters 
written  by  the  (hipper  at  Amjlerdamj  which  imply  an 
underflanding,  that  Mr.  Baker  had  received  orders  to 
obtain  a  licence ;  there  is,  therefore,  no  want  of 
authority  to  empower  Mr.  Baker  to  make  the  appli- 
cation. 

I  do  not  obferve  that,  in  the  order  given  by  Klinkert 
at  Amjierdamy  there  is  any  intimation  that  the  licence 
was  to  be  for  re-exportation :  it  was  to  be  for  importa- 
tion  J  and  where  it  is  fo  exprefled,  it  muft  be  taken  to 
have  been  the  underflanding  of  the  parties,  that  the 
licence  was  to  be  for  importation  only,  and  not  for 
re-exportation.  In  thefe  terms  Mr.  Baker  made  his 
application  to  the  Council,  and  the  licence,  it  appears, 
was  withheld  or  refufed  j  in  fliort,  it  was  not  granted : 
he  was  imable  to  obtain  permiflion  to  import  generally ; 
it  appears,  therefore,  that  the  Board  of  Trade  under- 
ftood  the  application  in  the  fame  way.  Application 
was  made  for  liberty  to  import  abfolutely,  and  without 
any  fuggeflion  of  exportation ;  and  afterwards,  upon 
his  coming  to  the  Council  Office  to  know  the  fuccefe 
of  his  application,  and  being  informed  that  it  was  not 
granted,  and  that  there  muft  be,  as  the  clerk  exprefled 
it,  a  condition  annexed  of  exportation,  he  was  willing 
to  take  it  in  that  form,  and  in  that  form  it  was  finally 
granted,  with  a  reference  back  to  the  date  of  the  firft 
application.     I  cannot  fay  that  this  courfe  of  condud 

lo  throws 
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throws  any  blame  on  Mr.  Baker ^  particularly  when         The 
conneded  with  the  circumftances  dated  by  him,  that     b>^oiiIh. 
he  had  before  made  application  in  the  fame  ftyle,  which  — — 
had  been  granted  with  modifications  and  conditions     "^^iaf** 
annexed.     It  was  natural  that  he  ihould  purfue  the 
fame  courfe  upon  the  prefent  as  he  had  done  upon 
former  occafions.     How  far  the  pradice,  which  feems 
to  have  obtained,   of  carrying  back  dates,   may  be 
corred,  it  is  not  for  me  to  fay  ;  it  fhould  feem  to  be  a 
pradice  likely  to  lead  to  many  and   great  incon<« 
veniences.     Here  is  an  application  for  a  licence  to 
import  generally  ;    That  is  refufed,  and  nine  or  ten 
days  afterwards  comes  an  application  for  one  to  import 
for  the  particular  and  fpecial  purpofe  of  re-exportation ; 
and  then  it  feems,  that  the  date  of  this  new  application, 
which  is  of  a  different  kind,  and  for  different  purpofes, 
is  wholly  paffed  over,  and  the  date  of  the  former  ap- 
plication, which  had  been  refufed,  is  affixed  to  the 
inftrument  founded  on  the  fecond  application.    If  this 
mode  of  affixing  dates  has  been  occafionally  pradifed, 
it  might  naturally  enough  lead  Mr.  Baker  into  the 
courfe  of  condud  purfued  by  him,  and  does,  I  think, 
exempt  him  from  any  cenfure  on  the  occalion.     Per- 
haps  the  mod  convenient  and  diredt  mode  in  all  thefe 
cafes  would  l$e,  for  the  merchant  to  ftate,  upon  the 
original  application,  whether  he  means  it  for  importa- 
tion only,  or  for  re-exportation.     The  Council  would 
then  fee  at  once  the  nature  of  the  application,  and 
they  would  naturally  refer  the  licence  back  to  the  time 
of  the  application.     It  cannot  be  expeded  that  the 
Council  (hould,  at  all  times,  on  the  inftant  an  applica- 
tion is  made,  be  ready  to  iffue  the  grant :  it  cannot  be 
expeded  that  it  will  be  fitdng  day  and  night  to  receive 
applications,  and  immediately  to  iffue  the  licences. 

M  3  I  pre* 
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Th»         I  prefume  it  to  be  the  practice  of  the  Council  to  inter- 
Dmoiiab.     P^^^  a  day  between  the  ?pplication  and  the  grant ;  and 

—  then,  if  they  fee  no  objedion  to  the  propofed  courfe 

^liiz^'  of  trade,  to  refer  the  date  of  the  licence  to  the  time 
when  the  application  was  made  for  it.  But  when  the 
original  application  is  reje&ed,  and  after  an  interval 
of  many  days  an  application  of  a  different  kind,  and  for 
a  different  purpofe,  is  made,  and  the  prayer  of  it  granted,^ 
it  does  appear  to  be  fomcthing  like  an  inaccuracy  on  the 
part  of  the  inferior  Officers  of  the  Council,  to  affix  the 
date  of  the  one  to  the  grant  of  the  other.  If,  however, 
it  has  been  the  praftice  fo  to  do,  I  do  not  think  the 
merchant,  by  whom  the  application  was  made,  is  at 
all  to  be  blamed  for  accepting  the  licence  in  the  form 
in  which  it  has  been  ufual  for  them  to  be  iffued.  It 
was  not  the  bufinefs  of  Mr.  Baker  to  quarrel  with  the 
licence  on  that  head,  and  to  fay,  I  did  not  afk  for  the 
licence  till  the  25th  or  26th,  and  here  you  have  dated 
it  on  the  20th,  the  time  at  which  you  refufed  the 
licence  I  then  applied  for.  He  very  properly  accepted 
the  licence  in  the  (late  in  which  it  was  offered  to  him  ; 
and  the  utmoft  that  can  be  alleged  againft  him  is,  that 
he  did  not  difclofe  the  h&.  of  capture,  which  had  taken 
place  in  the  intermediate  time.  Whether  he  was  in« 
formed  that  the  capture  had  been  made,  does  not 
exawlly  appear ;  but,  fuppofe  him  to  have  been 
acquainted  with  the  drcumilance,  yet  when  the 
Council  carried  back  the  date  of  the  licence  to  the 
2oth,  I  do  not  fee  that  the  obligation  upon  hira^  to 
difclofe  it,  was  of  a  very  preffing  kind,  for  at  that 
time  the  capture  had  not  taken  place.  I  do  not  think 
there  is  any  ground  for  cenfuring  the  condu£^  of 
}At*  Baker. 

The 
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The  queftion  comes  to  this : — Is  it  fliewn  that  there        The 
was  any  licence  in  exiftcnce  at  the  time  when  the     Dkbora*. 

capture  was  made  ?     I  think  it  is  incumbent  on  the • 

party  making  the  claim,  to  (hew  that  he  was  at  the  ,Vi^  *• 
time  fumiflied  with  a  protection ;  and,  when  he  has 
admitted  that  the  date  of  the  licence  is  incorreft,  when 
he  has  admitted  that  he  made  his  firft  application  on 
the  20th,  and  that,  upon  calling  fome  days  afterwards^ 
he  found  the  licence  had  not  been  granted,  can  I  fup- 
port  it  upon  a  mere  date  which  the  party  himfelf  admits 
to  be  incorre£t  ?  Admitting  that  there  is  good  faith  in 
the  tranfa£tioh,  and  thinking  that  the  confcquence  may 
bear  hard  upon  an  innocent  party,  what  is  the  Court 
to  do,  or  how  is  it  to  relieve  him  from  his  difficulty  i 
The  Court  muft  neceffarily  be*  governed  by  the  prin« 
ciple  which  it  has  laid  down  and  aded  upon  in  other 
cafes,  that  a  licence  does  not  a£t  retrofpedively,  and 
cannot  take  away  an  intereft  which  is  veiled,  in  point 
of  law,  in  the  captors.  The  Court  has  laid  down  this 
principle,  and  it  has  not  hitherto  been  impeached* 
In  what  light  the  matter  may  be  viewed  in  the  fuperior 
Court,  it  is  not  for  me  to  conjecture ;  but  it  ftaads  as 
a  decided  rule  in  this  Court,  and  mud  be  adhered  to, 
till  it  (hall  be  reverfed  by  the  decifion  of  a  higher 
tribunal.  The  cafe  appears  to  be  free  from  fraud ; 
but  that  is  a  circumftance  which  cannot  alter  the  judg* 
ment  I  find  myfelf  under  the  neceffity  of  giving.  A 
fuperior  court  with  more  extended  powers  may,  per- 
haps, be  inclined  to  grant  the  party  that  relief  which 
it  is  unfortunately  out  of  my  power  to  beflow. 

To  give  protection,  the  cxiftence  of  the  licence  at 
the  time  when  the  capture  took  place  muft  be  pre- 
fumed  :  the  party  has  not  averred  this  to  be  the  cafe ; 
and  the  ftyle  in  which  he  exprefles  himfelf  in  the 
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Tke        affidavit  implies  fo  abfolutely  the  contrary,  that  I  maH: 

De»ora«.     ^^^^  Ac  contrary  to  be  the  hGt.     I  am  bound  to  be- 

■  lieve  that  the  licence  was  not  in  exiftcnce :  if  fo,  how 

'^f[^*'*     can  I,  confiftently  with  thofe  principles  to  which  this 

Court  has  adhered,  give  to  this  cafe  any  prote£Uon 

which  is  to  be  derived  from  a  licence  fubfequently 

granted.     I  am  afraid,  under  all  thefe  drcumftances, 

that  nothing  remains  for  the  Court,  but  to  pronounce 

'  that  neither  this  licence,  nor  that  which  was  on  board 

at  the  time  of  capture,  is  fufficient  to  proted  the  (hip 

and  cargo. ^—^Ship  and  cargo  condemned. 


Kovember  4tb, 

»«"•  HENRIETTA,  Juroenskn. 

Licence  to  cx- 

Sa  t^ypoft  nPHIS  was  the  cafe  of  a  fliip  under  Danijh  colours^ 
IdthwJ^rt/^io  ^^^^  ^  licence  permitting  her  to  export  a  cargo  of 

ioMtiMtChrif"  QQ^i^  and  other  goods,  from  Lfith  to  any  port  in  Den^ 
clearance— pwt  marky  with  liberty  to  touch  at  Chriftianfand  for 
bo^^  that"  ^  clearance.  At  the  time  of  capture  (he  was  proceeding 
JS7mi>ert^  on  her  voyage  to  Copenhagen^  with  a  cargo  confiding 
of  the  toe  partly  of  coals,  which  were  laden  at  Leith^  in  con- 
demnation, formity  to  the  terms  of  the  licence,  and  partly  of  train« 
^  oil,  which  was  put  on  board  at  Cbriftianfand. 

For  the  Captors. — The  King*s  Advocate  and  Herbert 
contended,  that  the  fhip  was  permitted  by  the  licence 
to  call  at  Chriftianfand  for  clearance,  and  for  no  other 
purpofe,  and  mufl  be  fubjed  to  condemnation,  be- 
caufe  (he  had  made  a  fraudulent  ufe  of  that  pennif* 
fion.     That  the  oil,  which  had  been  .put  on  board 

at 
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at  Cbriftianfandj  was  clearly  liable   to   coniifcation.  The 

and  that  the  (hip  and  the  remaining  part   of  the  "»'^*"'^ta4 

cargOj   as  belonging  to  the  fame  perfon^  mud  like*  N<n>emberi^^ 

wife  be  condemned  under  the  authority  of  the  JuHa^  **'*• 

Rapes. "^ 

For 


^  The  JuRa,  Ropes,  was  an  American  fhip^  laden,  at  the  time  of 
capture,  with  a  cargo  coniifUng  of  101  bales  of  cotton,  10  hogf- 
heads  of  tobacco^  and  a  quantity  of  logwood  and  fudick.  She 
failed  originally  from  Salem  in  America,  to  Tonntngen^  and  from 
thence  to  Rend/burg,  where  part  of  her  cargo  was  delivered,  and 
other  groods  put  on  board.  The  veffel  then  proceeded  through 
the  K'ul  Canal  in  the  profecution  of  her  voyage  to  Wtfmar^  off 
which  port  (he*  was  captured  by  an  Engrt/b  cruizcr.  The  Court, 
after  ftating  the  fa6ls  of  the  cafe,  and  the  evidence  by  which  they 
were  fupported,  faid— 

This  cafe  differs  from  that  which  came  before  the  Court  the 
other  day,  where  it  was  afferted,  that  the  veffel  was  merely  to 
pafs  through  the  canal  on  her  way  to  England.     The  mere  paffing 
through  a  canal  leading  to  another  fea,  with  an  intention  of  for- 
warding the  voyage,  if  held  to  be  illegal,  would  be  an  extenfionof 
^  law  of  blockade  beyond  what  it  has  hitherto  been  carried. 
There  may  be  great  inconvenience  attending  fuch  a  courfe  of  navi- 
gation, where  there  are  ports  upon  a  canal  of  this  defcription,  be- 
caufe  it  is  obvious  that  a  veffel  may  take  advantage  of  the  oppor« 
tunity  to  depofit  her  cargo  there ;  but  the  evil  muft  be  countera6ted 
by  fome  direft  prohibitory  meafure.     To  fix  the  parties  with  an 
intention  of  delivering  at  fome  of  thofe  ports,  upon  a,  fa£^  fo  am- 
biguous in  itfelf  as  that  of  entering  this  canal,  which  may  be,  and, 
1  prefume,  is  frequently  ufed  as  a  mere  canal  of  tranfit,  would  be 
a  very  harfh  application  of  the  bw  of  blockade.     Suppofe,  for 
infbftice,  we  were  at  war  with  Sweden  as  well  as  Denmark^  would 
the  paffage  of  the  Sound  on  that  account  become  illegal,  becaufe 
there  are  enemies  on  the  one  fide  and  on  the  other,  no  order  having 
been  iffued  to  prohibit  the  paffage  of  the  Sound  ?     Now  this  is  a 
canal  which  paffes  through  the  territories  of  a  fovereign  with  whom 
we  are  at  war,  and  although  force  might  be  applied  ^o  compel 

veffeb 
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The  Far  the  Claimants. — Stoddart  and  Phillimore  con- 

HiKRiETTA.    tended,  that  this  being  the  cafe  of  a  (hip  under  licence, 

November  4th,   It  would  not  be  fubjeft  to  the  fame  confideration  as  the 

*^***        cafe  cited  by  the  King's  Advocate,  which  was  that  of  an 

American  veiTel,  captured  for  a  breach  of  the  blockade 

impofed  by  the  Order  in  Council  of  the  7th  of  January 

1807.      'That   the   main  objed   of    Government  in 

granting  thefe   licences,    was  the  encouragement  of 


veiTels  palling  through  it  to  deliver  their  cargoes  in  his  ports ;  yet 
it  does  not  neceflarily  follow,  that  it  would  be,  or  that  it  has 
been,  fo  applied.     I  own,  I  am  fo  far  decided  on  this  point,  that 
in  the  cafe  which  came  before  the  Court  the  other  day,  I  was  not 
difpofed  to  hold  the  intention  of  pafBng  through  this  canal  a  vio<- 
lation  of  the  Order  of  the  7  th  of  January  ^  which  does  not  intei^dl 
the  pafTage  of  this  canal>  but  only  prohibits  all  trade  between  ports 
from  which  the  Britt/h  flag  is  excluded.     The  prefent  cafe,  how* 
ever,  has  clearly  nothing  in  common  with  that  of  the  former  day. 
This  American  mafter  had  certahily  a  right    to  go  to  Rendfhwrg  ; 
but  there  he  originates  an  entirely  new  fpecuUtion,  and  is  proceed- 
ing with  a  cargo  from  that  port  to  Wifmar.     The  cotton,  which 
is  the  great  bulk  of  the  cargo,  was  taken  on  board  at  Rcndfburg^ 
and  it  is  the  great  bulk  of  the  cargo  that  will  determine  the  fate  of 
the  other  articles,      l^hen^  with  refpe£i  to   the   (hip.     In  other 
cafes,  where  a  few  trifling  articles  have  been  taken  on   board,  the 
Court  has,  with  a  view  of  mitigating  the  difficulties  of  the  prefent 
times,  exercifed,  if  I  may  fo  exprefs  it,  a  kind  of  judicial  conni- 
vance ;  but  the  fame  indulgent  con fi derations  do  not  apply,  where 
the  principal  fliipmcnt  is  illegal.     Here  the  cotton  is  the  bulk  of 
the  cargo,  and  it  is  impodible  to  feparate  the  (hip  which  is  employed 
in  carrying  this  unlawful  cargo  from  the  cargo  itfelf.     The  only 
remaining  queftion,  therefore,  is  with  rcfpedl  to  the  10  hog(headf 
of  tobacco.     Now,  it  is  admitted,  that  the  tobacco  brought  from 
SaUm  was  landed  at  Rendjhurg ;  but  whether  this  is  any  part   of 
the  original  cargo,  non  confiat»     As  it  is  the  property  of  the  owners 
of  the  (hip  employed  in   this  illegal  tranfadion,  the  Court  is  not 
bound  to  take    that  benevolent  view  of  their  c6ndu6t  which 
would  incline  it  to  aflume  the  faft  for  the  purpofe  of  reilitution. 

exportation 
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exportation  from  this  country,  which  had,  in  this  cafe,    himIiitta, 
been  accomplifhed.   That  the  oil  formed  only  an  infig-  — — ._— 
nificant  part  of  the  lading,  and  that  the  penalty  ought  ^'^^^^  ^ 
not  to  be  extended  to  the  Ihip  and  the  innocent  pajts  of 
the  cargo.     That  the  Court  had  fo  decjded  in  the  cafe 
of  the  Louifa^  Grunder^  where  it  decreed  reftitution  of  ajtk  oa.  iSio. 
the  colonial  produce,  and  contented  itfelf  with  con- 
demning the  pitch  and  iron,  which  were  not  within 
die  terms  of  the  licence. 

Judgment. 

Sir  W.  Sfott. — This  (hip  was  taken  on  a  voyage  from 

Liiih  to  Copenhagen,  with  a  cargo  confiding  of  coals 

and  train-oil,  the  (hip  and  cargo  both  belonging  to  the 

fame  perfon,  Mr.  Rofenfeilde ;  for  it  is  fo  reprefented 

by  the  mate,  the  only  perfon  who  is  acquainted  with 

^  tranfa£lion.    With  refpeft  to  the  place  of  fhipment, 

Ae  fays,  **  that  the  coals  were  put  on  board  in  the 

*■  month  of  April  laft,  at  Leiih,  and  the  oil  at  Chrif^ 

tianfand  about  eight  days  before  they  failed ;  that 

^  the  coals  confided  of  one  hundred  and  fony  tons, 

and  the  oil  about  one  hundred  calks.'*    The  licence 

Permits  this  veffel  *^  to  export  from  Leltb  to  any  port 

in  Denmark,  with  liberty  to  touch  at  Chriftianfand 

for  clearance,  a  cargo  of  coals  and  fuch  goods  as 

^  arc  permitted  by  hw  to  be  exported."     The  fhip 

fells  then  with  her  cargo,  or  at  leaft  part  of  her  cargo, 

from  Leitb,  with  permiilion  to  touch  at  Chriftianfand 

for  one  folitary  purpofe,  that  of  obtaining  a  clearance. 

Mr.  Rofenfeilde y  the  owner,  was  at  Leitb  at  the  time 

^hen  the  coals  were  put  on  board ;  and  it  appears 

a^o,  that  he  was  at  Chriftianfand  whilft  the  (hip  was 

in  that  port.     Whether  he  failed  from  Leith  to  Chrtf 

tumfand  in  this  vciTel  does  not  exactly  appear^  but  the 

faa 
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TiM  hGt  is  certain,  that  he  was  prefent  on  both  occafioiK. 
HtKEiETTA.  jjg  muft,  therefore,  be  deemed  perfeSly  cognizant  of 
Ummh€r  4tb,  every  thing  that  has  been  done.  Now,  in  what  man-^ 
'^^  ner  has  this  tranfaftion  been  conduced  ?  Does  it  bear 
upon  the  face  of  it  the  (lamp  and  appearance  of  good 
faith,  and  of  an  honeft  intention  to  apply  the  licence 
to  the  purpofe  for  which  it  was  granted  ?  The  fonner 
mailer,  who  had  failed  from  Leith  to  Cbrijiianfand^ 
was  removed  from  the  (hip ;  and  when  I  am  told,  <hat 
he  was  difcharged  on  account  of  ficknefs,  I  confeisj 
that  I  cannot  help  entertaining  fome  doubts  of  the 
truth  of  that  account.  If  this  were  the  real  date  of 
the  cafe,  it  feems  hardly  poflible  that  the  mate  and 
the  new  mader  (hould  be  ignorant  of  the  fad,  and  yet 
they  make  no  fuch  (latement  in  their  depofitlons.  The 
only  evidence  to  which  I  am  referred  for  the  verification 
of  this  particular,  is  the  indorfement  on  the  licence 
made  by  this  Mr.  Ro/enfeilde^  the  owner,  who  is  bim« 
felf  the  author  of  the  fraud,  if  there  be  fraud  in  the 
cafe.  The  prefent  mader  is  put  on  board  only  the 
day  before  the  velfel  failed,  and  is  left  in  a  (late  of 
entire  ignorance  as  to  the  (hipment  of  the  oil  at  Cbrif- 
tian/and.  Thefe  circumdances  give  to  the  cafe  a  drong 
colour  of  a  fraudulent  intention ;  and,  as  every  thing 
paflfed  with  the  perfed  knowledge  of  the  owner,  and 
was  done  in  his  immediate  prefence,  I  mud  conclude 
that  the  whole  of  the  cargo  is,  as  the  mate  reprefents 
it  to  be,  his  property,  and  that  he  is  refponfible  for  the 
breach  of  the  licence. 

The  next  quedion  is,  what  is  to  be  the  confequence 
of  this  mifcondudl ;  whether  it  is  to  be  vidted  with  a 
confifca  ion  of  the  prohibited  article  only ;  or  whether 
the  penalty  is  to  be  further  extended  to  the  (hip  and 
remaining  part  of  the  cargo  I    Why^  it  is  (aid,  that 

the 
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the  licence  ought  to  be  conftrued  beneficially  for  the  The 
parties,  and  that  the  objeft  of  the  Government  in  "''""'^^''' 
granting  thefe  licences  is  the  encouragement  of  expor-  November  4th, 
tation  from  this  country.  The  exportation  of  the  '^*** 
produce  and  manufaftures  of  this  kingdom  is  un- 
lioubtedly  an  objef):  of  great  importance  in  the  eyes  of 
His  Majefty's  govemtnent ;  but  it  may  be  a  matter  of 
ferious  injury  to  this  country,  if  the  commerce  of  the 
enemy  is  to  be  carried  on  in  fecurity  under  the  abufe 
<yf  Britijh  licences.  The  parties  may  take  heavy  goods 
from  the  ports  of  this  country,  and  then  carry  on  the 
coafUng  trade  of  the  enemy  in  more  valuable  articles. 
By  fuch  a  mifapplication  of  licences,  the  advantages  in 
favour  of  the  commerce  of  this  country  would  be 
greatly  overbalanced :  the  confequences  which  mufl: 
cnfue  would  be  mifchievous  in  the  extreme.  It  is, 
therefore,  the  duty  of  the  Court,  as  far  as  lies  within 
its  power,  to  guard  againft  fuch  fraudulent  application 
of  licences.  It  has  been  attempted  to  aflimilate  this 
cafe  to  that  of  the  Loui/aj  Grander ;  but,  in  my  opi- 
nion, the  cafes  are  very  diilimilar.  A  licence  to  pro* 
ceed  to  a  port  of  the  enemy  for  the  purpofe  of  trading 
in  certain  enumerated  articles,  and  a  licence  to  touch 
at  a  hoftile  port,  for  the  mere  purpofe  of  obtaining  a 
clearance,  are  very  diftinguifhable,  and  mufl  be  fubje£t 
to  very  diflfercnt  conliderations.  In  the  cafe  which 
has  been  mentioned,  there  was  a  liberty  of  trading  in 
a  variety  of  articles }  there  was  likewife  an  abfence  of 
all  fraud.  Here  there  is  a  total  and  eflential  departure 
from  the  conditions  of  the  licence.  Here  is,  likewife, 
abundant  proof  of  fraudulent  hitention.  From  an 
extreme  unwiilingnefs  to  prefs  upon  the  commerce  of 
the  country,  the  Court  did  not,  in  the  former  cafe,  hold 

it 


,7^  CASES  DETERMINED  IN  THE 

Th«        it  "to  be  a  fatal  departure  from  the  licence  to  take  on 
HiN>i«TTA>    |jQj^.j  non-enumerated  goods.     You  may  miflake  as 


November  4th,  to  the  defcriptiou  of  goods  enumerated  or  non^ 
'*"•  '  enumerated :  but  here,  where  you  break  through  the 
eflential  condition,  where  there  is  a  total  exclufion  of 
all  trade,  the  aft  cannot  have  arifen  from  miftake  or 
inadvertence.  The  judgment  of  the  Court,  in  the 
other  caie^  therefore  fumiOies  no  authority  upon  which 
the  prefent  cafe  is  to  be  decided* 

With  refpeft  to  what  has  been  faid,  as  to  the  hard* 
fliip  of  fuffering  the  confifcation  of  a  valuable  (hip  and 
cargo,  merely  becaufe  a  fmali  part  of  the  goods  have 
been  put  on  board  in  an  irregular  manner,  I  can  only 
fay  that  the  prefent  cafe  fumiflies  no  fuch  argumenL 
One  hundred  caiks  of  oil  form  no  fmall  or  infignificant 
part  of  the  cargo  on  board  this  fhip.  I  think,  under 
all  the  circumftances,  that  I  do  ngt  go  beyond  what 
the  ftrift  juftice  of  the  cafe  demands  from  me,  in  pro- 
nouncing for  the  condemnation  of  this  ibip  and  the 
whole  of  its  cargo. 
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BENNET,  Partridge,  otherwife  Younghusband,   November  4ih, 

1819. 

'T'HIS  was  the  cafe  of  a  fhip  under  American  colours,  Ucmc9  to  Ame- 
which  had  been  captured  on  her  outward  voyage  ni^to^nL«d 
from  London  to  San  Lucar,  by  an  Englijh  fhip  of  war,  t^^!^^^ 
the  Rebuffs  and  carried  into  Gibraltar y  where  (he  was  JJIS^?"^  ^  ^ 
releafed  by  a  fentence  of  the  Vice- Admiralty  Court.  — Queakouto' 
She  was  again  captured  in  July  18 12,  by  His  Ma-  zucar— o'ldcr 
jefty's  hired  armed  cutter,  the  Earl  Spencer^  whilft  in  ^^I^cefli. 
the  profecution  of  her  return-voyage  from  San  Lucar  two  of  hoiuuiit. 
to  London,   laden  with  a  cargo  of  wool  and  wine.  R«fticudoB/ 
There  was  a  Britijh  licence  on  board  at  the  time  of 
capture,   granted  to   MeiTrs.  Gordon^  Murphy^  and 
Company,  allowing  them    ^^  to  load  and  export  a 
cargo  of  fuch  goods  as  are  permitted  by  law  to  be 
exp>orted  on  board  the  American  Jhip,  Bennet,  Toung* 
hujband^  Majler,  of  about  two  hundred  tons  burthen, 
iVom  London  to  San  Lucar ^  and  to  import  from  thence 
%  cargo  of  wines,  fruit,  liquorice,  qutckfilver,  and  other 
Spanijh  produce  to  the  port  of  London.*^     It  appeared 
SVom  the  depofuions,  that  Partridge,  the  mafter  and 
>owner  of  this  fhip,  had  aiTumed  the  name  and 
ihara&er  of  Tounghujbandj  the  former  American  mafter, 
^r  the  purpofe  of  this  voyage;  and  that  the  ihip,  though 
Sailing  under  American  colours,  was  the  property  of 
liimfelf  and  of  Mttixs.Gordon,  Murphy,  and  Company, 
^fo  Britijh  fubjeds.     It  appeared,  likewife,  that  (he 

was 
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Th*  was  an  Amfrican  built  fhip,  but  had  been  regularly 

Bkmnkt 

'_.  condemned  at  Jntigua^  and  purchafed  by  the  mailer 


November  A^t  for  himfelf  and  the  other  part-owners.  A  Britijb 
regifter,^had  not  aftually  been  procured  for  this  vcf- 
fel,  but 'the  certificate  of  condemnation  at  Antigua  had 
been  left  at  the  cuftom-houfe,  in  London^  in  order  to 
obtain  one  on  the  return  of  the  veflel  from  her  pre^ 
fent  voyage. 

On  behalf  of  the  captors ^  the  King^s  Advocate  and 
Lujhington. — This  fhip  and  cargo  are  clsumed  as 
Britijh  property,  and  can,  therefore,  derive  no  protec- 
tion from  the  licence  which  is  granted  for  an  American 
fhip.  The  Court  has  already  decided  this  pcnnt  in 
» 14.  the  cafe  of  the  Jonge  Arend^  where  it  held  a  Britijb 
fhip  fubje£l  to  condemnation  for  trading  under  a  licence 
granted  for  the  importation  of  certain  articles  on  board 
a  neutral  fhip.  The  licence  in  the  prefent  cafe  could 
have  been  obtained  in  no  other  way  than  by  a  fraudu- 
lent mifreprefentation  of  the  national  charafter  of  this 
vefTel ;  for,  if  the  privy  council  had  been  made  ac- 
quainted with  the  true  flate  of  the  cafe,  the  licence 
would  not  have  been  granted.  San  Lucar  having 
reverted  to  the  permanent  poffeflion  of  the  French^ 
mufl  be  confidered  as  flridly  blockaded,  and  coll- 
fequently  all  veflels  would  be  liable  to  capture  for 
attempting  to  enter  the  port.  Even  if  the  original 
blockade  had  ceafed  to  exift,  a  new  blockade  has  beai 
impofed  by  the  order  of  December  1 8  n .  Under  thcfe 
circumflances  it  is  impoflible  to  contend  that  the 
licence  produced  can  enure  to  the  proteftion  of  this 
vefTel. 

For 
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Tor  the  claimants^  Arnold  6nd  Herbert. — ^This  is  an        The 
American  prize-fliip,  purchafed  by  BritiJIj  merchants, 


and  employed  by  them  in  carrying  on  a  trade  very  N^jvember  4ti^ 
beneficial  to  this  country.  I'he  real  character  of  the 
veflel  was  difguifcd,  and  fhe  continued  to  pafs  as  an 
American  fhip ;  not,  as  has  been  reprefented,  for  the 
purpofe  of  impofmg*  upon  ^he  BntiJJj  government ; 
but  in  order  to  protedt  thj  property  in  cafi  San  Lucar 
fliould  happen  to  be  in  the  pofl'eflion  of  the  French 
upon  her  arrival  at  that  place.  No  objeftion  could 
arife  on  the  part  of  the  Britijl^  government  to  the  em^r 
ployment  of  an  Englifn  veffel  in  this  courfe  of  trade ; 
lince  a  communication  with  the  ports  of  Spain  is 
flowed  to  all  Briiijb  fubjefiis.  San  Lucar  is  not  in 
that  ftate  of  iirid  blockade  which  has  been  rcprcfented 
by  the  counfel  for  the  captors,  the  blockade,  which 
bad  been  impofed  during  the  late  war,  having  beeii 
withdntwn  upon  the  eftabliflimcnt  of  peace  between 
this  country  and  Spain*  By  the  Order  in  Council,  de-  4th  Jtds  ilo8^ 
claring  the  ceflation  of  hoftilities  againft  Spain  on  the 
part  of  His  Majefty^  it  is  declared,  ^^  that  the  blockade 
'^  of  ali  the  ports  of  Spain^  except  fuch  as  may  be  flill 
'*  in  the  pofleflion  or  under  th^  controul  of  France^ 
"  (hall  be  forthwith  raifed."— 'The  French  troops  werci 
not  in  the  poiTeilion  of  San  Lucar  at  the  time  when  thia 
Order  was  iflfued,  and  confequently  that  port  ceafed  to  be 
blockaded.  It  has  been  fuggefted,  that  there  was  a  re^ 
hewal  of  the  blockade  in  December  1 8 1 1  ;  but  upon 
reference  to  the  terms  of  the  order  by  which  the  new 
blockade  was  impofed,  it  appears  ^  to  have  been  of  a 
Tery  limited  and  partial  nature,  merely  prohibiting  the 
admiffion  of  certain  articles,  and  there  is  nothing  in  the 
evidence  to  ihew  that  this  (hip  was  laden  with  any  fuch 
irrohibited  goods.  No  fraud  could  tiare  been  intended 
▼OLt  I.  N  agaioft 
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The         againft  the  government  of  this  country,  fincc  it  appears 
'  from  the  depofitions  of  the  mafter^  that  the  hiftory  of 


Kiwember  4th,   thc  veffcl  was  difclofcd,  without  referve,  at  the  cuftom- 

o  • 

houfe ;  and  the  certificate  of  her  condemnation  left 
there  for  the  purpofe  of  obtaining  a  Bnti/h  regifter.  The 
mere  entrance  of  the  French  troops  could  not  in  Itfelf 
have  the  effeft  of  renewing  a  blockade  that  had  ceafed 
to  have  exiftence.  Spanijh  property  belonging  to  perfons 
refident  in  a  part  of  Spain  fubjeft  to  the  power  and 
controul  of  the  French y  has  been  reftored  by  this  Court, 
under  the  Order  in  Council  of  the  4th  of  July  1 808,  in 
Edwards'  Rep.  the  cafe  of  the  Santa  Anna^  Larrinago.  It  cannot, 
*^°-  therefore,  be  faid,  that  the  property  of  Britijh  fubje^ 

is  liable  to  confifcation,  for  trading  at  a  place  in  the 
mere  temporary  poffeffion  of  the  enemy.  It  does  not 
e\"en  appear  with  certainty,  that  the  port  of  San  Lucar 
was  under  the  complete  controul  of  the  French.  The 
laders  of  part  of  the  cargo  are  Englijbmen^  refident  in 
San  Lucar^  which  would  hardly  have  been  permitted 
by  the  enemy,  if  ihey  had  acquired  the  entire  dominion 
of  the  place.  On  thefe  grounds  it  is  fubmittisd,  that 
the  claimants  arc  entitled  to  reftitution. 

The  King^s  Advocate  and  Lujhington  in  reply. — The 
(hip  and  cargo  have  not  been  brought  within  the  terms 
of  the  licence,  under  which  alone  the  claimants  could 
have  been  entitled  to  the  reftitution  of  their  property, 
nor  has  it  ever  been  decided  that  Britijh  fubjeds 
are  at  liberty  to  trade  with  ports  in  the  pofleflion^f 
the  enemy.  A  queftion  has  been  raifed  in  the  cotirts 
of  common  law,  as  to  the  legality  of  the  trade  carried 
on  by  Britijh  merchants  with  Lifion  and  Oporto^  wfailft 
in  the  poffeffion  of  the  French  forces,  and  though  thd 
point  has  not  hitherto  been  &xally  decided,  yet  the 

5  opinion 
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Opinion  of  thofe  courts  appeared  to  incline  agalnft  the      ^^^^ 
legality  of  the  trade. 


I/owember  ^ih^ 
JUDOMEKT. 

Sir  W.  Scott.— This  Ihip  was  taken  under  American  ^^fneninr  ^ 
colours^  on  a  voyage  from  San  Lucar  to  London.  She 
was  failing  with  a  licence  on  boards  permitting  Meflrs. 
Gordon  J  Murphy  ^  and  Company,  to  export  a  cargo  from 
London  to  San  Lucar^  on  board  the  American  Jhip^ 
Bennett  Tounghujband  majler^  and  to  import  from 
thence  a  cargo  of  wines  and  other  Spanijl^  produce 
to  the  port  of  London. 

It  is  neceffary  to  confider,  in  the  firft  place,  what 
ixras  the  flate  of  San  Lucar  at  the  time  when  this  tranf* 
adion  took  place.  The  laft  order  in  council  made 
vrith  refpeft  to  that  port,  prohibits  the  admiffion  of 
certain  articles  therein  enumerated ;  but  with  goods  of 
every  other  defcription^  the  (hips  of  America^  and  of 
all  neutral  nations,  were  at  perfeft  liberty  to  enten 
It  is^  therefore,  I  think,  clearly  eftablifhed,  thai  the 
port  of  San  Lucar  was  placed  under  a  qualified 
blockade  only ;  and,  unlefs  it  can  be  (hewn,  that  this  • 
Ihip  carried  prohibited  goods  on  her  outward  voyage, 
the  tranladion  in  which  (he  was  engaged  rnufi  be  con* 
fidered  entirely  innocent.  That  (he  was  not  laden  with 
any  of  the  articles  excepted  in  the  order  of  council  may 
fairly  be  inferred  from  the  cuftom-h'oufe  clearance, 
which  0ie  obtained  in  this  country,  and  likewife  from 
the  circumftance  of  her  having  been  captured  on  her 
outward  voyage,  and  reftored  at  Gibraltar.  The 
veffel,  it  appears,  had  been  taken  by  an  Englijb  fliip  of 
%irar,  the  Rebuffs  and  carried  into  Gibraltar^  where  (he 
VTdB  releafed  by  a  fentence  of  the  Vice-Admiralty 
Court.    The  queftion  before  that  Court  muft  have 

N  2  been 
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The        been  prccifcly  the  fame  as  that  now  made  here,  namely^ 
Bekkkt^   whether  the  voyage  was  legal  or  illegal?  fo  tliat  the 


N99€mher  6tb,  qucftioH  which  I  am  now  called  upon  to  decide,is  already 
*^l*-  res  adjudkaia.  The  Vice- Admiralty  Court  pronounced 
a  fentence  of  reftitution,  having  a  knowledge  of  all  the 
drcumftances  now  brought  to  the  notice  of  this  Court; 
for  if  the  fliip  was  engaged  in  an  illegal  tranfaftion, 
the  illegality  was  at  that  time  confummated.  The 
queftion  has  already  been  determined  by  a  competent 
tribunal,  from  which  no  appeal  lies  to  this  Court,  and 
this  previous  determination  might,  I  think,  have  been 
oppofed  with  fuccefs,  as  a  bar  to  any  inquiry  in  this 
place.  But*  if  I  am  to  look  into  the  circumftances 
attending  the  outward  voyage,  I  muft  fay,  that  I  con- 
cur entirely  in  opinion  with  the  Judge  of  the  Court  at 
Gibraltar  refpefting  the  legality  of  this  tranfaflion. 

The  (hip  failed  with  American  documents,  and  under 
j^merican  colours ;  but  it  appears  that  (he  had  Englijb 
colours  alfo  on  board,  and  that  fhe  is  in  fad  Britijb 
property,  having  been  regularly  condemned  as  prize, 
and  purchafed  by  Briti/h  owners,  though  (he  had 
not  yet  obtained  a  BriiiJ]:>  regifter.  That  was  a  matter 
in  abeyance  when  (he  failed  from  this  country,  and,  I 
prefume,  continues  to  be  fo  up  to  the  prefent  time. 
Having  put  into  Cadiz  in  diftrcfs,  the  maftcr  appUed 
for  afliftance  to  the  American  Conful,  who  obtained 
poiTeflion  of  the  (hip's  papers,  and  afterwards  refufed 
to  deliver  them  up.  Now^  it  has  been  contended, 
that  this,  being  a  Britijh  fliip,  application  Ought  not 
to  have  been  made  for  the  licence  as  for  an  American 
ihip.  Non  conjiat  that  the  application,  was  fo  made  ! 
the  petition  to  the  Privy  Council  for  the  licence  is  not 
before  the  Court ;  fo  that  it  is  impo(rible  to  fay  what 
qt%ht  be  the  nature  of  the  appUcation  there  made. 

^    4  Tt« 
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The  faft,  that  the  Ihip  had  become  the  property  of        The 
Briiijh  fubjeSs,    does  not  appear  to  have  been  dif-        '^^''^' 


fembled.     The  oflicers  of  the  cuftoms  were  put  into   jviwrnAjr  6ib, 
full  poffeflion  of  all  the  circumftances.   The  certificate 
of  condemnation^  which  the  mafler,  in  his  depofitiony 
calk  the  **  Certificate  of  Freedom,"  was  produced  at 
the  Cuftom-hcufej  and  left  there  for  the  purpofe  of 
obtaining  a  Britijh  regifter.     It  is  impoffible,  there- 
fore, to  fay,   that   the  affumption  of  the  American. 
charader  was  for  the  purpofe  of  concealment  and  of 
fraud  upon  the  Britijh  government ;  the  difguife  muft 
have  been  aflumed  for  the  purpofe  of  gaining  admiilion  ' 
at  San  Lucar^  on  account  of  that  part  of  Spain  being 
in  a  ftate  of  war  with  this  country,  if  lb  to  be  con* 
fidered.     Nothing  is  proved,  or  even  alleged,  againft 
the  condud  of  the  parties  with  refpeft  to  any  breach  of. 
the  revenue  laws  of  this  country  :  on  the  contrary, 
every  part  of  the  tranfaftion  is  brought  to  the  know, 
ledge,  and  the  (hip  fails  with  the  permidion,  of  that 
branch  of  the  government  which  is  intrufted  with  the 
adminiftration  of  thofe  laws.      It  has  been  ftrongly 
urged,  in  argument,  that  Britijh  fubjeQs  are  not  at 
liberty  to  enter  the  port  of  San  Lucar  for  the  purpofes 
of  trade,  becaufe  that  place  is  now  under  the  dominion 
of  France,  and  mufl;  therefore  be  confidcred  as  forming 
part  of  the  territory  of  the  enemy.  That  part  of  Spairr 
in  5i^hich  San  Lucar  is  fituated  (lands,  indeed,  on  a 
peculiar  footing  with  refpeft  to  its  conncftion  with  th:s 
country.     But  the  terms  which  are  ufed  in  the  Order 
of  Council,  iiTued  by  the  Bhtijlo  government,  declaring 
the  celfaiion  of  the  war  againft  Spain,  are  large  and  *" 
fweeping — *'  All  hoftilities  againit  Spain  arc  imnie- 
*^  diately  to  ceafe.     The  blockade  of  all  the  ports, 
^  except  fuch  as  may  be  Itiil  in  the  poflcUxon  or  liuder 

N  3  ^^  the 
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Th»  .     *«  the  controul  of  France,  are  to  be  forthwith  raifed. 

^2  K*   1^  U  p  ^ 

^*  All  (hips  and  veffels  of  Spain  arc  to'  have  free  aA 


Notv^-her  6th,  ^^  miffion  into  the  ports  of  His  Majefty's  dominions  as 

**  before  the  prefent  hoftilities/*  Words  cannot  con^ 
vey  a  more  general  and  unlimited  declaration  c^  peace 
and  amity.  I  do  not,  however,  mean  to  lay  it  down 
without  any  reftriftion,  that  Britijb  fubje^  are  at 
liberty  to  trade  with  Spanijh  ports  in  the  poiTeflion  of 
French  troops,  unlefs  under  the  infpe&ion  and  with 
permiffion  of  their  own  government ;  that  would  b^ 
going  too  far.  But  it  has  been 'the  pra£Uce  of  all 
times  to  aflume  difguife  for  the  purpofe  of  impofing 
upon  enemies.  This  is  not  to  be  defcribed  as  a  matter 
of  innovation ;  the  pra&ice  is  as  old  as  the  records  of 
this  or  of  any  other  Court.  European  dates,  when  \s% 
declared  hoftility  with  each  other,  iland  in  need  of 
commodities  which  can  only  be  obtained  from  countries 
in  the  pofTeflion  of  their  enemies  \  and  (hips  have,  in 
all  times,  been  permitted  to  aiTume  difguife  for  the 
purpofe  of  fupplying  fuch  necellities.  It  is  no  new 
dodrine,  that  hoftile  dates  procure  from  each  other's 
territories  fuch  commodities  as  are  eflfential  to  their 
welfare,  and  that  although  the  veiTels  belonging  to  the 
refpeftive  belligerents  are  not  permitted  to  enter  the 
ports  of  their  enemy  for  the  purpofes  of  trade,  yet  fuch 
vefiels,  imder  the  difguife  of  neutrals,  or  of  allies, 
have  condantly  obtained  admiOton.  On  thefe  grounds, 
I  am  of  opinion,  that  this  capture  cannot  be  main* 
tained ;  and  I  pronounce  for  the  reftitution  of  this 
lliip  and  cargo  on  payment  of  the  captor  s  expenses. 
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DANKBAARHEIT,  Forbeck.  AWfarto. 

THIS  was  the  cafe  of  a  (hip  under  Pru/ftan  colours.  Licence  for* 
r    \        r  1  J  neutral  veflel 

laden  with  a  cargo  orcheefe,  and  captured  on  a  win  not  enure  to 

voyage  from  Amfterdam,  with  an  afferted  deftination  ln\n«nyWf- 
to  the  port  ofLeith.   The  fliip  and  cargo  were  claimed  ^ebn^i^oXi. 
as  protefted  by  a  Britijh  licence  on  board,  which  was  f^  fubje^,  not 

I  implicated  in  the 

granted  for  the  Pruffian  veflel,   the  Minerva^  Hayes  fraud,  protea«d. 

mafter ;    and  the  queftion  was,  whether  a  licetice  fo 

granted  would  enure  to  the  proteflion  of  this  Danijh 

veflel,  which  had  been  fubftituted  for  the  Pruffian 

vefler  named  in  the  licence.     There  was  alfo  a  further 

queftion  refpeclmg  the  fate  of  the  cargo,  in  cafe  the  fliip 

ihould  be  held  liable  to  condemnation. 

For  the  Captors •"^The  King's  Advocate  and  Adams 
contended,  that  a  grofs  fraud  had  been  committed  in 
the  application  of  the  licence,  which  was  granted  for  a 
neutral  veflel,  by  name,  and  had  been  employed  with 
a  view  of  protecting  the  enemy's  flag.  That  this 
Danijh  fliip  had  been  in  the  habit  of  trading  between 
Amjierdam  and  the  port  of  Bergen,  and  that  her  deftina- 
tion to  Leitb^  on  the  prefenc  voyage,  was  by  no  means 
certain.  That  no  doubt  could  be  entertained  as  to  the 
condemn '/ion  of  the  fliip  itfelf,  and  that  the  penalty 
muft  extend  to  the  cargo  likewife,  unlefs  it  could  be 
ihewn  that  the  parties  to  whom  it  belonged  were  igno. 
rant  of  the  abufe  which  had  been  pradii'ed.  That  the 
bills  of  lading  and  the  manifeft  were  falfe  with  refpedt  to 
the  name  of  the  fliip  and  of  the  mafter,  and  that  cheiaders 
of  the  cargo  muft  have  been  cognizant  of  the  fraud, 

N  4  fmce 
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The         fince  counterparts  of  thefe  inftruments  werle  left  in  thdr 
uLiT.^  '    poffcflion,  at  Amfterdam.    That  thefe   circumftances 
— — — —  muil  be  held  fufficient  to  affeft  them  with  a  knowledge 
2«u.     '  of  the  fraud,   and  confequently  to  enure   to  the  con- 
demnation of  the  cargo. 

for  the  Claimants  of  the  /bip.^^Jenner  and  Lujhlngtm 
argued,  that  the  claufe  in  the  Icence,  **  to  whomfo^ 
"  ever  the  property  may  belong,"  would  afford  pro* 
teftion  to  an  enemy's  {hip#  That  licences  are  frequently 
granted  to  Danijh  as  well  as  to  PruJJian  fhips ;  and 
that  it  is  a  matter  of  indifference  to  the  Britijh  Govem<r 
ment  what  the  national  charafter  of  the  veffel  may  be, 
provided  the  effential  conditions  of  the  licence,  as  to 
the  quality  and  quantity,  of  the  goods^  are  complied 
with;  That  the  Court  has  decreed  the  reftitution  of 
property  under  fimilar  circumftances,  in  the  cafe  of 
1811.  Job,  Kronsj  where  the  (hip  was  defcribed  in  the  licence 
as  Swedijh^  but  was,  in  faft.  Ruffian  property.  That 
no  fraud  could  have  been  intended  in  the  prefent  cafe, 
fince  the  papers  were  originally  prepared  for  the  iudi* 
vidual  (hip  named  in  the  licence,  and  all  the  circum- 
ftances of  the  tranfaftion  had  been  difclofed  without 
referve  by  the  mafter.  That  the  Frujftan  (hip,  the 
Minervay  having  been  detained  by  the  violence  of  the 
French  government,  the  parlies  had  innocently  fub- 
ftituted  this  veffel,  and  were  therefore  entitled  to 
reftitution.  ^ 

Tor  the  ChimanU  of  the  cargo. — Burnaby  and  Stod^ 
dart  contended,  that  the  Jaders  had  a<5ted  with  entire 
good  faith,  and  had  complied,  as  nearly  as  circum- 
ftances would  permit  them  td  do,  with  the  terms  of 
the  licence.    That  thp  identical  cargo  prepared  for  the 

Pruffiatf 


HIGH  COURT  OF  ADMIRALTY.  185 

Pruffian  fliip,  the  Minervaj  had  been  put  on  boartf        Tht 
this  fhip,  becaufe  the  former  was  not  permitted  to        rut^ 


clear  out  from  the  Texel  for  this  country.     That  no  - 

doubt  could  exift  as  to  the  real  deftination  of  this  cargo        iSia. 

to  the  ports  of  this  kingdom.    That,  if  fraud  had  been 

pradifed  in  the  fubftitution  of  this  (hip  for  the  other, 

wion  conftat  that  the  owners  of  the  cargo,  whoever  they 

xnay  be,  were  parties  to  the  fraud.   That  in  the  cafe  of 

«he  Vrow  Cornelia^  Dykjlra^  a  licence  tcTbring  a  cargo  Edw.Rcp.349» 

^n  one  veflel,  was  held  fufficient  to  protefi  the  fame 

crargo  Ihipped  on  board  two  veffels.     The  Court  there 

Xaid,  *^  The  (quantity  the  government  looked  to  ;  thai 

^^  is  the  matter  to  be  confidered ;  and  if  the  quantity 

•*  in  two  fhips  is  only  equal  to  what  might  have  come 

-•^  in  one,  where  is  the  fraud  ?    If  you  do  not  prove 

^*  that  the  quantity  has  exceeded  the  intention  of  the 

^*  grantor,  you  prove  nothing."     That  in  the  prefent 

<:afe  the  quantity  had  not  been  exceeded,  the  cargo 

confiding  of  the  very  fame  goods  which  had  been 

prepared  for  the  other  fhip,  and  that  the  claimants  were 

entitled  to  the  fame  lenient  rule  of  interpretation. 

The  King's  Advocate  and  Adams  in  reply  .—The  pro- 
teftion  which  has  been  fet  up  for  this  (hip,  under  the 
ciaufe  of  the  licence,  *^  to  whomfoever  the -property 
**  may  belong,"  can  be  of  no  avail :  Thofe  words  have 
always  been  conftrued  to  apply  to  the  cargo  only; 
and  it  is  impoffible  to  put  a  diflferent  conftruftion  upon 
them  in  this  cafe,  on  account  of  the  ciaufe  immediately 
preceding,  by  which  the  parties  are  exprefsly  limited 
to  the  ufe  of  this  PruJJian  (hip,  the  Minerva.  The 
cafe  of  the  Job^  Krons,  is  very  diftinguiOiable  from 
that  now  before  the  Cgurt.  That  was  the  cafe  of  a 
veffel  avowedly  Finnijh  property,  to  which  a  licence 

vat 
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The        was  granted  by  name,  but  with  an  erroneous  defcrip- 
^  HtiT.   '    tion  of  her  national  charafter,  occafioned  folely  by  the 


— — ^ recent  transfer  of  Finland  to  Ruffia*     The  other  cafe, 

i%\%.  *  which  has  been  mentioned,  the  Vrow  Cornelia,  differs 
alfo  materially  from  the  prefent  cafe.  There,  the  cargo 
had  been  aftually  purchafed  by  the  Britijh  merchants, 
who  could  not  withdraw  from  the  tranfa£tion  without 
the  total  lofs  of  their  goods.  Being  unable  to  make 
ufe  of  the  individual  fhip  for  whiqh  the  licence  was 
granted,  they  came  as  near  as  they  could  to  the  terms 
of  the  licence,  and  employed  other  neutral  veffels. 
In  that  cafe,  there  was  aJfo  an  abfence  of  all  fraud. 
Here  a  hoflile,  not  a  neutral,  fhip  is  fubftituted,  and 
the  bufmefs  is  conduced  throughout  in  a  fraudulent 
manner,  the  name  of  the  veflel  and  of  the  mailer  being 
changed^  for  the  purpofe  of  avoiding  Britijh  capture. 

Judgment. 

Sir  W.  Sro//.— This  (hip  was  taken  on  a  voyage  from 
the  Texel  to  Leithy  and  was  documented,  at  the  time 
of  capture,  as  the  PruJJian  (hip,  the  Minerva^  com- 
manded by  a  Prufjian  mafter.  Upon  inquiry,  it  turns 
out,  that  fhe  has  no  pretenfions  to  that  appellation, 
but  is  Danijh  property,  having  every  charafter  of  a 
Danijh  yeflel,  and  that  the  mafter  is,  in  &a,  ji  DanCy 
affuming  the  name  of  the  former  Pruffian  mailer. 
A  protedion  is  fet  up  for  this  fhip  and  cargo,  under  a 
Britijh  licence,  permitting  the  importation  of  certain 
enumerated  articles  from  Amjierdam  to  the  port  of 
Leithy  on  board  the  Prvjftan  ihip  Minerva^  Hayes 
mafter. 

The  queftion  is,  whether  it  is  in  the  power  of  the 
Court  to  apply  this  licence,  fo  granted,  to  the  pro- 
'tedion  of  this  Danijh  ihip,  with  this  Danijh  mafter  on 

board. 


«. 
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board.     I  need  not  repeat  what  I  have  fo  often  ftated.        The 
the  anxious  wiih  of  this  Court  to  relieve,  as  much  as    ^^^"J^^*' 

poffible,  the  difnculties  under  which  the  commerce  of ■    ■ 

the  world  now  labours,  and  to  apply  the  raoft  favour-  '^^^'^^^^ 

able  confideration  to  the  conftrudion  of  licence  cafes. 

At  the  fame  time>  it  is  neceflary  to  be  rememberedf 

that  the  Court  poffeffes  the  mere  power  of  interpreta-  . 

tion  i  that  it  mud  co&fine  itfelf  to  a  reafonable  ex« 

planation  of  the  terms  made  ufe  of^  and  cannot  alter 

€>r  difpenfe  with  conditions  confidered  as  eflfential  by 

the  government  granting  the  licence.     If  the  Court 

aflumes  the  power  of  extenfion  by  favourable  inters 

pretation,  it  does  fo  only  where  there  is  a  total  ab« 

ience  of  Tnala  fidesy  and  where  unavoidable  obftacles 

liave  been  thrown  in  the  way  of  an  exad  compliance 

lifith  the  terms  prefcribed.    Where  there  has  been  a 

IFant  of  good  faith,  or  a  departure  from  the  terms 

l>eyond  the  neceility  thus  impofed,  the  Court  has  not 

felt  itfelf  galled  upon  to  mitigate  the  penalties  incurred 

by  fuch  a  deviation. 

With  refpedt  to  fundamental  conditions,  without 
meaning  to  lay  down  any  very  precife  rule,  I  may 
venture  to  {late,  that  the  Court  is  not  in  the  habit  of 
confidering  it  a  very  eflffntial  deviation,  if  the  fhips  of 
Other  cuuntries  than  thofe  defignated  in  the  licence 
have  been  employed,  provided  the  different  countries 
had  the  fame  political  bearing  towards  this  kingdom. 
If  Pruffia  and  Denmark  flood  in  the  fame  relative 
fituation  with  refped  to  Great  Briiainy  licences  would 
be  granted  to  the  veiTels  of  either  country  with  equal 
facility.  But  the  Court  has  never  gone  the  length  of 
holding  it  to  be  a  matter  of  indifference  to  fubflitute  a 
Aiip  belonging  to  a  country  at  war,  for  a  neutral  fhip, 
lit  the  will  aod  pleafure  of  the  bolder  of  the  licence. 

Many 
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The        Many  rcafons  may  induce  Government  to  grant  licences 
^^h"t.^*'    ^^  neutral  (hips,  where  it  would  not  beftow  the  fame 


—  indulgence  upon  (hips  belonging  to  the  enemies  of  the 
xJia.^*  country.  I  know  that  His  Majefty*s  Government  has 
fometimes  granted  licences  for  enemies'  veflels ;  but, 
becaufe  licences  have  been  fo  granted  at  particular 

''  times,  does  it  therefore  follow,  that  they  would  be 
granted  all  times  ?  I  cannot  take  upon  myfelf  to  fay, 
that  the  Crown  would  not,  in  the  prefent  cafe,  have 
granted  a  licence  for  this  very  Danijh  fliip  ;  nor  can  I, 
Upon  the  other  hand,  venture  to  fay,  that  it  would 
have  done  fo.  There  may  be  reafons  inducing  the 
Government  to  grant  licences  to  Danijh  fhips  at  one  * 
dme,  which  do  not  exift  at  another.  In  the  cafe 
which  has  been  cited  of  the  Job^  when  the  Court  held, 
that  a  licence  granted  for  a  Swedijh  veiTel  would  enure 
to  the  protection  of  a  Rujftan  veflel,  thofe  countries 
approaching  much  nearer  to  the  fame  relative  (late 
towards  this  country  than  Pruffia  and  Denmark  do  at 
this  time.  .  "^ 

It  does  not  appear  exadly  when  this  ihip  arrived  at 
Amjierdam.  She  had  plunged  herfelf  into  diiEculties 
by  entering  that  port,  and  it  might  be  a  great  obje£l 
with  the  owners  to  extricate  her  from  her  ftatc  of  con- 
finement. In  all  probability  they  were  extremely 
defirous  of  obtaining  for  her  an  exit  from  that  port  at 
the  time  when  application  was  'made  for  this  licence. 
Mr.  Clark^  in  the  fpecial  .affidavit  vrhich  is  annexed  to 
the  claim,  fays,  that  ^^  he  received  orders  and  direc- 
•^  tions  fix)m  Mr.  Smelty  his  correfpondent  at  Amfter^ 
•*  dam^  to  apply  to  His  Majefty*s  Government  for  a 
<*  licence  to  proted  the  PruJJlan  veffel  Minerva,  Hayes 
*^  mafter,  with  a  cargo  of  cheefe,  from  Amjierdam  to 
^'  Leitb.*^    It  appear^)  therefore^  thtt  the  application 

fqr 
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Jfior  this  licence  originated  at  Amjkrdam.  Mr,  Clark  uiie 
goes  on  to  lay,  that  *•  in  purfuance  of  fuch  orders  and  ^^"t.^' 
^*  dire&ions,  he  applied  for  and  obtained  His  Majefl/s  ■■ 
"  licence  for  the  protection  of  the  faid  fhip  and  cargo,  -^<«^«J^^ 
^  dated  on  or  ^about  the  aSth  day  of  May  laft,  and 
'*  forwarded  the  fame  to  his  faid  correfpondent,  and 
^'  ivho,  he  believes,  duly  received  the  fame ;  and  he 
'^  further  made  oath,  that  he  hath  been  informed, 
and  believes,  that  on  accoutat  of  various  impedi- 
ments impofed  by  the  enemy  to  a  trade  with^  this 
country,  the  faid  Prtiffian  veffel,  Minerva,  icould 
*^  not  obtain  a  French  licence,  and  vi^ithout  fuch  licence 
^  was  not  permitted  to  take  on  board  the  faid  cargo 
*^  for  this  country/'  Now,  it  could  be  no  fecret  that 
the  enemy  difcouraged»  as  much  as  poflible,  all  inter* 
courfe  with  Great  Britain^  and  that  no  veffel  would 
be  allowed  to  clear  out  from  the  Texel,  which  openly 
avowed  a  deftination  to  the  ports  of  this  kingdom* 
Mr,  Clark  further  (ays,  ''  that  Danijh  veffels  were 
*^  allowed  by  the  French  laws  to  trade  from  France  or 
•*  Holland  to  ports  of  their  own  country,  and  in  con- 
^  fequence  thereof,  his  faid  correfpondent  engaged  the 
•*  faid  Danijl^  (hip,  Dankbaarheit^  to  take  on  board 
^  the  faid  cargo  of  cheefe,  being,  as  he  verily  believesj^ 
^^  the  identical  cargo  fo  as  aforefaid  intended  to  have 
been  (hipped  on  board  the  faid  PruJJian  veffel, 
Minerva,  and  to  convey  the  fame  to  Leitb  under 
**  the  proteftion  of  His  Majefty's  aforefaid  licence; 
^  and,  in  order  cffcdually  to  deceive  the  enemy, 
^^  obtained  a  (imulated  clearance  for  Fahrfund.'* 
Why,  that  does  not  apply  to  this  (hip  in  particular. 
The  Prujfian  veffel  might  have  cleared  out  for  a  port 
of  her  own  country,  as  well  as  the  Damjb  ve(fel.    It 

,  could 
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The        could  have  been  no  more  a  matter  of  diflkulty  with 
DAKKBAAm.    ^^^  ^p  ^j^^  ^j^  ^1^^  ^^j^^  ^^  obtain  an  exit :  in  this 

manner,  either  of  them  might,  with  equal  facility. 


■  BIT. 


^*^«r  ^*  *^^^  ^^^^  ^  ^^'^^  clearance.  The  nccdEty,  there- 
fore, which  is  held  forth,  of  employing  a  Danijb  veffet, 
by  no  means  fatisfies  the  judgment  of  the  Court.  The 
account  given  in  this  aflidavit  confirms  me  in  the 
opinion  which  I  had  formed,  that  there  was  no  fuch 
fliip  as  the  PruJJian  (hip,  the  Minerva  ^  and  that  the 
reprefentation  which  has  been  made  refpeding  thb 
tranfa£lton,  is,  from  the  beginning,  a  factitious  and 
fisibricated  hiftory.  The  difguife,  too,  it  muft  be  ob- 
ferved,  is  continued  longer  than  was  neceffary  for  the 
purpofe  of  impofing  upon  the  enemy,  and  in  a  quarter 
where  it  was  not  at  any  time  neceflary  for  fuch  a  pur* 
pofe.  It  is  cndorfed  upon  the  licence,  which  was  not 
to  meet  the  eye  of  the  enemy  :  it  could  not,  therefore^ 
have  been  Intended  as  a  fraud  upon  the  French  govern- 
ment, but  upon  this  country.  The  fcheme  was,  I  am 
perfuaded,  to  extricate  the  fhip  from  its  confinement, 
under  this  difguife,  in  order  to  get  her  back  in  fafety 
to  the  port  of  her  owners.  I  think,  therefore,  that 
there  has  been  a  fraudulent  application  of  the  licence 
to  thisveffel;  that  the  intention  of  the  parties  wad 
fraudulent  from  the  beginning,  when  Mr.  Clark  was 
originally  directed  by  his  correfpondent  at  Amflerdafh 
to  apply  to  the  Privy  Council  for  this  licence.  Mr.  Smeh 
does  every  thing  in  his  power  to  perfuade  the  Govern- 
ment of  this  country,  that  a  PruJJian  Ihip  was  employed 
in  the  conveyance  of  this  cargo.  He  makes  no  dill 
clofure  as  to  any  difBculties  that  had  arifen  with  refped 
to  the  execution  of  the  original  plan,  and  of  the  ne- 
cefEty  of  purfumg  another  courfe }  but  appearances 
*  were 
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were  to  be  held  out  as  of  a  Prtt/lian  flup,  when  (he        Th« 

arrived  in  this  country.     I  have  no  hefitation  in  pro-        heit. 

nouncing  the  liability  of  this  (hip  to  condemnation.       ■        

With  refpect  to  the  other  part  of  the  queftion,  in        x8ia-     * 

what  manner  the  proprietors  of  the  cargo  ihall  be 

affeded  by  the  conclufion  at  which  the  Court  has 

arrived :    that  muft  depend  upon  how  far  they  are 

implicated   in   the  fraud  which  has  been  praclifed. 

Now,  there  certainly  is  very  ftrong  rcafon  to  fuppofe, 

that  the  cargo  belongs  to  merchants  at  Amjierdam ; 

for  Clark  fays,  that  he  received  inftruftions  from  his 

correfpondent  at  Amjtcrdam  to  apply  for  the  licence. 

Who  is  the  contriver  and  manager  of  this  fraud  ? 

Why,  Mr.  Smelt ^  of  Amjierdam.   What  fays  the  mafter 

in  his  depofidons  ?    To  the  27th  interrogatory  he  fays, 

*'.  that  the  manifefls  and  bills  of  lading  of  the  faid 

•*  Ihip's  cargo,    which  were  found  on  board,  were 

**  delivered  to  this  deponent  by  Mr.  Smelt^  the  lader 

*^  of  part  of  the  faid  fhifs  cargo  at  Amjierdam^  to  be 

•*  made  ufe  of  as  belonging  to  the  faid  fhip,  but  which 

**  were,  as  this  deponent  believes,  belonging  to,  or 

^*  procured  for,  fome  other  veffel."  The  whole  con* 
trivance,  then,  and  fcheme  of  this  tranfadion,  origi. 

nates  at  Amfterdam ;  and  the  probability  is,  that  the 
cargo  is  the  property  of  merchants  refident  in  that 
place.  At  the  fame  time  it  is  poifible,  that  there  may 
be  EngUfh  interefts  engaged  in  this  fpeculation.  That 
the  property  belongs  to  fubjefts  of  the  enemy,  is  not 
fully  and  conclufively  eftablilhed :  it  is  matter  of  ftrong 
fufpicion  only,  and  the  fad  may  turn  out  to  be  other- 
wife.  I  am  not  willing  to  exclude  the  parties  from  an 
oj^rtunity  of  (hewing  this  to  be  the  cafe,  and  that 
they  were  not  privy  to  the  fraudulent  fubftitution  of 
this  Danijh  fhip  for  the  Prujftan  ihip  defignated  in  the 

licence. 
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The         licence.     If  thefe  fafts  fliall  be  proved  to  the  fati$-? 

— that  very  favourable  rule  upon  which  this  Court  has 

*^18^^'^'  been  in  the  habit  of  aQing ;  that  where  the  ehemy's 
fhipper  has  been  guilty  of  a  fraud,  the  interefts  of  the 
Britijh  merchants,  not  parties  to  the  fraud,  fiiall  not 
be  afFefted.  Upon  thefe  grounds  I  now  pronounce  the 
condemnation  of  the  (hip  and  the  freight,  but  direfl: 
the  cafe  to  (land  over  as  to  the  cargo. 


^^^•^  9th,  CHARLOTTE  CAROLINE,  Adir. 

Sairige,  right  of,  fT^HIS  fliip,  under  Swedijh  colours,  laden  with  a 
S^Sgwftlld'bT'  cargo  of  iron  and  deals,  on  a  voyage  from  Stock*> 

Sl^1I!d"co^^  M;7i  to  Dublin,  in  the  month  of  June  1810,  was 
demoatieii  in  an  boardcd  off  Mocn  I/land^  in  the  BaJticy  by  a  Dani/h 

enemy's  port,  *^  ,  n    ^  * 

where  the  fen-  »x)w-boat,  and  aftcrwards  by  His  Majefty  s  cutter 
ing  the  property  Cheerfuii  Lieutenant  George  fVood  commander,  and 
m^^rferrfte^^  placed  uuder  the  protedion  of  the  convoy  from  Dars^ 
^e  from  the  fjeod  to  England^  the  mafter  being  jmt  in  poffeffion  of 
eftheftace.       his  ihip  on  granting  a  certificate,  that  fhe  had  been 

recaptured  from  the  Danes  by  the  Cheerful.  The  (hip 
did^  not  arrive  at  Dublin^  the  port  of  her  deftination, 
till  the  month  of  November  1 8 1  i ,  having,  in  the  mean 
time,  been  captured  a  fecond  time  by  the  Danesy  and 
carried  into  Copenhagen^  where  the  veflel  and  cargo 
had  been  condemned  for  failing  under  Britijh  convoy^ 
but  were  fubfequently  reftored  by  an  ordgr  from  the 
king  of  Denmark.  ^ 

luDGIi£ltT* 
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SirW.  Sr««.— This  cafe  arifes   upon  the  afferted    CA»1""f 

capture  and  recapture  of  this  Stev^ii^  (hip  and  cargo^and — — ^  • 

the  queftion  to  be  decidedj  inihe  firft  place^  is^  whether       !$«». 
any  right  to  falvage  has  been  acquired ;   and  fiscondly, 
whether,  if  acquired,  it  has  not  been  difcharged  by  cir« 
cumftances  which  have  fince  occurred. 

The  fuic  commenced  by  the  arreft  of  the  ihip  at' 
Dub/in  long  after  the  fa£ls  happened ;  it  appearing 
that  the  veflel  which  effeded  the  recapture,  if  it  war 
a  recapture,  had  quitted  pofleilion,  and  fuffered  her' 
to  proceed  on  her  voyage.  No  depofitions  were 
taken,  (nor  indeed  could  they,  imder  the  circum« 
ftances,  tiave  been  taken),  but  an  affidavit  was  made 
by  the  ading  mafler  of  His  Majefty's  fliip  the  Cheerful, 
wherein  he  depofes,  *'  that  about  half  pail  feven  o^clock 
^^  in  the  morning  of  the  25th  day  of  June  1810,  the 
<<  laid  cutter,  Cheerful,  being  on  a  cruize  off  Moen ' 
^^  I/land,  in  the  Baltic,  a  brig  was  obferved  at  a  con« 
^^  fiderable  diflance,  under  Swedijh  colours,  and  a 
^^  Danifh  row-boat  in  the  ad  of  boarding  her ;  that 
^^  all  lail  was  immediately  fet  on  the  Cheerful  in  chace, 
'^  and  the  weather  being  then  cafan,  the  fweeps  were 
<<  all  manned,  and  all  fail  being  likewife  fet  on  the 
««  laid  brig,  in  order  to  efcape,  two  of  the  Cheerfut^ 
^  boats  were,  about  eight  o'clock,  manned  and  armed, 
«s  2iui  lent  in  chace  of  the  laid  brig,  under  the  com* 
<s  mand  of  the  deponent ;  that  about  half^-paft  twelve 
^^  the  boats  arriving  within  piftol  Ihot,  commenced 
ss  firing,  upon  which  the  row-boat  puflied  off,  and- 
^  made  her  efcape,  carrying  vidth  her  the  men  ihe 
^  had  put  <xi  board  the  (aid  brig,  and  the  deponent^ 
^  on  boarding  the  brig,  found  two  piftols  and  four 
^  cmlafles  ion  t|ie  gang*way,  which  tl^  eneni^  Xx^- 
.  Touu  o  '  **  Udft 
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The  ^^  left  behind ;  and  the  deponent  further  faith,  thit^ 
^aWmmI*  "  on  examining  the  papers  of  the  faid  brig,  he  found 
■■  *^  flie  was  called    the  Charlotte  Caroline^  J.  N.  /irden 

"J^  ^  "  n^dlcr,  on  a  voyage  from  Stockholm  to  Dublin^  with 
^*  a  cargo  of  iron  and  deals  \  that  the  deponent  then 
**  carried  her  down  to  the  Cheerful^  and  took  the 
^^  mailer  on  board,  with  his  papers,  where  a  copy  of 
^^  the  manifeft  was  taken,  and  the  faid  mafter  granting 
^  a  certificate  refpeding  the  capture  and  recapture  of 
^  the  (aid  brig,  he  was  again  put  in  pofleflion  of  her^ 
*^  and  the  Cheerful  convoyed  her  that  fame  evening 
^'  to  Dars'headf  where  (he  joined  the  convoy  juft  then 
*^  proceeding  to  England.**  The  certificate  granted 
by  the  Swedijb  mailer  with  refpefl  to  the  capture  and 
recapture  of  this  brig,  is  in  thefe  terms : — ^**  Thefe  are 
*^  to  certify,  that  the  brig  Charlotte  Caroline,  under 
^^  my  command,  was  captured  by  a  Danijh  privateer 
^*  off  Moen  IJland^  at  7. 30.  A.  M«  of  this  date,  and 
**  detained  by  the  laid  privateer  till  12.  30.  P.M.  of 
'^  the  fame  date,  when  (he  was  recaptured  by  the 
*«  boats  of  His  Britannic  Majefty's  cutter.  Cheerful^ 
*•  Lieutenant  George  Wood  commander/*  This  certi- 
ficate is  in  the  Englijb  language,  and  is  figned  by  the 
mafter  himfelf.  Now  this  is  prima  facie  evidence  of  a 
recapture.  It  contains  a  durefl  acknowledgment,  that, 
the  abandonment  of  this  veflel  by  the  enemy,  was  oc- 
cafioned  through  the  terror  of  approaching  force,  and, 
unlefs  the  inftrument  be  in  any  way  falfified,  is  quite 
fuffident  to  conflitute  a  cafe  of  recapture.  At  the 
bottom  of  this  document  is  a  paflage  written,  I  pre- 
fume,  in  the  Swedifh  language,  not  in  dire&  terms 
contradiding  the  fads  to  which  the  mafter  had  put 
his  fignature,  or  aflerdng  that  the  certificate  of  re- 
capture was  figned  by  compulfion^  but  merely  ftating^ 

7  that 
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Vtkzt  the  Damjb  privateer  inljpeded  the  paperst  and  then        The 
left  the  (hip ;  and  that  the  Englijh  cutter  came  and  con-    ctlo^\»^, 
▼oyed  her.  The  mafter  made  a  protefl,  in  which  he  af-  ■ 

fats,  that   "  he  was  obliged  to  fign  a  document/*  '^^^'^^ISl^^ 
Now  I  mufl  fay,  that,  in  my  opinion,  it  is  much  to  the 
difad vantage  of  that  protefl,  that  it  was  not  made  im- 
mediately on  his  arrival  at  a  port  in  Denmark.    If  the 
mailer  had  any  complaint  to  make,  of  being  compelled 
to  fign  and  leave  fuqh  a  paper  with  the  Englijh  officer. 
It  was  his  duty  to  have  taken  the  firfl  opportunity  of 
putting  the  fa£ts  upon  record.     But  it  is  not  till  after 
his  arrival  at  Dublin^  and,  I  prefume,  not  until  this 
demand  of  falvage  was  made,  that  he  thought  proper 
to  make  this  protefl,  dating  compulfion  to  have  been 
ufed.    The  mailer  could  not  be  ignorant  of  the  con- 
tents of  the  certificate  which  he  had  figned  off  the 
iiland  of  Moen ;    for  it  appears,  that  he  has  a  know- 
ledge of  the  Englijh  language,  having  made  his  affi- 
davit of  the  8th  ot  January  lad,  without  the  aid  of  aa 
interpreter.    The  account  given  in  the  proted  is,  that 
he  was  proceeding  from  Stockholm  to  Dublin  with  a 
cargo  of  iron  and  deals,  and  that  ^^  nothing  material 
'^^  occurred  until  the  24th,  on  which  day,  having  got 
**.  in  between  Herem  and  Copenhagen^  with  the  wind 
•*  at  S.W.,  he  was  hailed  by  His  Britannic  Majedy^a 
^  (hip  Standard,  of  74  guns,  dadoued  off  the  Sounds 
^  and  immediately  ^er  a  boat  from  that  (hip  was  fent 
^*  alongfide,  the  officer  on  board  of  which  faid,  that 
the  appearer  fliould  not  pals  the  Sound  vnsih  hif 
veffel ;  in  confequence  of  which,  he,  the  appearer; 
^  proceeded  on  board  the  fsud  fliip,  to  know  the  rea« 
f  ^  fon  why  he  was  prevented  firom  paffing  the  Sounds 
«<  and  at  the  fame  time  requeding  permiffion  to  do  fo, 
^  conceiving  that  he  was  entitled  to  do  fo,  as  belong* 

Q  %  f«  ing 
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The        ^  ing[  to  the  Swedijb  nation,  and  a  neutral  veflel  per« 
cAounI!    ^  nritted  to  carry  the  produce  of  his  nation  to  Great 
■  •*  Britain  ;  to  which  the  appearer  was  replied  by  the 

^*^^»  "  commander  of  the  faid  Ihip,  Standard^  to  know  his 
^  (the  appearer's)  reafon  why  he  did  not  take  the  be^ 
•*  nefit  of  the  Englijb  convoy,  which  other  veflels  lait> 
^  ing  from  the  Baltic  at  the  time  had  done ;  to  which 
^  the  appearer  returned  for  anfwer,  that  as  his  ve& 
^  fel  belonged  to  a  free  nation^  he  was  not  in  the 
^  teaft  dread  of  being  taken  by  the  Danes y  and  that 
^  he  therefore  did  not  think  it  neceflary*  in  confer 
^  quence  of  fuch  his  neutrality,  to  go  under  an 
^  Englijh  convoy ;  and  more  fo^  as  all  his  papers  and 
^  clearances  for  his  veflel  and  car^o  were  m;ade  out 
'^  for  Dublin^  his  port  of  deftination,  and  that  he 
••  would  not  break  his  neutrality  for  any  convoy; 
**  and  therefore  conceived,  that  he  (hould  not  meet 
*^  with  any  interruption  in  pafling  the  Sounds  block* 
^  aded  as  it  then  was  by  the  Englijb  veflels;  but 
'^  UQtwithftanding  this,  the  commander  of  the  £ud 
^  fhip,  Standard^  told  the  appearer,  that  if  he  had 
^  been  fpeaking  to  him  on  the  fubjeft  for  a  twelve* 
••  month,  h^  would  not  let  the  veflel  pafs  the  Sound y 
^  and  that  he  the  appearer  muft  fail  with  her  through 
^  the  Belt ;  and  immediately  after  the  lieutenant  ot 
^^  the  faid  (hip  Standard  wrote  on  the  appearer's  fliip 
^  pafs,.  that  the  veflel  fhould  not  on  any  account  be 
*^  allowed  to  pals  the  Sounds  but  mufl  fail  through 
•*  the  Beh ;  the  appearer  was,  therefore,  obliged  to 
^  procetd  on  board  his  veflel,  and  (hortly  after  he 
••  made  fait  towards  the  Great  Belt*^  Now»  I  ccr- 
lainly  think  the  Britijb  oiEcer  had  a  perfed  rigtit  to 
dired  this  man  to  proceed  under  convoy,  fince  tlie 
l^nilb  Government  had  at  that  time  iAied  an  oi^d^ 
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nance,  adopting  the  French  decrees,  by  which  ail  vcf-        ru 
Ms  coming  to  this  country,,  as  this  (hip  unqueftionably   ^ChicMHk! 
was,  would  be  liable  to  capture  and  condemnation.  ■■■  ■ 
Does  the  mailer  appear  to  have  fubmitted  quietly  to  "^Siili*^ 
the  diredion  given  him  by  the  Britijh  officer  ?    Quite 
the  contrary.    He  fought  as  fturdy  a  battle  as  he  could, 
and  contended  flrenuoiifly  that  he  had  a  rights  as  k 
neiitral,  to  pafs  the  Sound  without  convoy.    He  is^ 
therefore,  by  his  own  defcription  of  himfelf  in  UtA 
fituadon,  a  man  not   likely  to  have  been  induced 
through  fear  to  fign  a  faife  certificate  as  to  the  capturfe 
and  recapture  of  his  veflel.     He  is  obliged  to  g6 
dirough  the  Belt^  he  fays,  and,  ^'  in  pafling  throt^gb, 
a  Danijb  privateer's  boat,    in  which  were  eleVeft 
men,  came  on  board,  and  after  overhauling  and 
examining  the  fhip  and  her  papers,  and  in  the  courl^ 

^^  offuch  examination  finding  that  the  5//iii^r£/ would 
^^  not  let  him  pafs  through  the  Sound,  as  is  henda- 
*^  before  flated,  they  left  him."  So  that,  accordmg 
to  him,  thefe  Damjh  boats  came  up,  and  having  fatis- 
fied  their  curiofity  by  infpeding  his  papers,  permitted 
him  to  go  on.  Now  this  is  a  moft  improbable  circum- 
ftance  to  have  occurred.  The  Danijb  order,  pro- 
hibiting all  trade  and  intercourfe  with  this  country,  wa6 
in  full  force,  and  the  papers  on  board  this  (hip,  which 
it  appears  were  infpefted  by  the  Danes,  held  out  an 
avowed  deftinadon  to  this  country.  I  profefs  that  t 
cannot  fee  on  what  grounds  thefe  Danijb  captors  caA 
be  fuppofed  to  have  relinquiihed  the  ppfleflion  of  th& 
vefleL  It  is  hardly  credible  that  they  (hould  have 
aCted  with  this  unneceflary  degree  of  forbearance; 
and  their  motive  for  fo  doing  is  not  accounted  Ibl: 
b  a  manner  which  at  all  fadsfies  the  judgment 
of  the  Cburt  He  goes  on  la  iay»  that  <^  in  abaitt 
V    .  03  "  three 
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^^  three  hours  after,  two  boats  from  an  Englijh  cutter 
came  alongfide,  and  ordered  the  appearer  to  proceed 
on  board  the  faic)  cutter  immediately,  with  all  hk 
^^  papers,  which  he  complied  with ;  and  being  afked 
^^  by  the  faid  commander  what  boat  that  was  that 
<'  boarded  him  this  morning,  this  appearer  informed 
^*  him,  that  it  was  2l  Danijh  privateer  of  eleven  men^ 
^^  and  that  in  the  examination  of  his  papers,  finding 
•*  that  the  veffel  was  a  real  Swede,  and  a  Swedijh  cargo 
^*  on  board,  and  the  commander  of  fuch  Danijh  pri- 
"  vateer  having  feen  that  he  was  aware  that  the  Stan^ 
^^  dard  would  not  allow  him   to  pafs  through   the 
*'  Sound,   he   allowed   him   to  proceed :    that  ^  the 
^^  lieutenant  of  the  Englijh  cutter  then  informed  him^ 
*♦  that  he  would  bring  him  to  the  Englijh  convoy ; 
^'  but  the  appearer  declared  that  he  would  not  fail 
^^  under  convoy,  as  that  would  be  the  caufe  of  break- 
**  ing  through  his  neutrality,  and  alfo,  if  he  was  feen 
♦*  by  a  Danijh  privateer  imder  an  Englijh  convoy,  and 
if  it  (hould  fo  unfortunately  happen  that  he  (hould 
be  taken  by  the  Danes,  both  the  veifel  and  cargo 
**  would  moft  certainly  be  condemned  :  that  the  faid 
^'  lieutenant  then  proceeded  to   copy  feveral  of  the 
♦'  appearer's  papers  in  his  prefence,  in  the  cabin ;  and 
^*  while  he  had  been  in  the  aft  of  doing  fo,  he  ordered 
^*  a  tow-line  to  be  made  faft  from  the  cutter  to  the 
^*  appearer's    veffel,  and  unknown  to  the  appearer^ 
^^  vho  was  dill  in  the  cabin  with  the  lieutenant;  he, 
^"  on  the  evening  of  that  day,  on  coming  on  deck, 
f^  fpund  his  veffel  clufe  in  with  the  Englijh  convoy, 
^^  and  after  being  obliged  to  fign  a  document.**     So 
that,  according  to  the  ftatement  here  made,  this  per- 
fon,  who  had  refufed  to  join  convoy,  and  had  ftood 
out  dgpiuft  wlut  wa3  very  properly  required  of  him^ 

now 
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» 
fubmits  without  oppofition,  and  figns  a  certificate    ^^^^^^ 
which,  according  to  [his  prefent  account,  is  utterly     CA»oLmi. 
&ffe  and  unfounded.    In  his  fecond  affidavit  I  obferve  2vcm(er9cb, 
he  lays  that  he  was  defired^  not  that  he  was  compelled       ^«»»-. 
to  iign  the  inftrament. 

The  account  given  by  the  two  Englijb  officers,  who 
arc,  to  be  fure,  interefled  perfons,  but  not  fo  much 
interefted  as  this  Swedijh  mafler,  reprefents  the  tranf* 
aftion  in  a  very  different  light.  They  fay,  that  the 
Danes  had  taken  poffeffion  of  this  veflel,  had  altered 
her  courfe,  and  were  towing  her  with  an  evident  inten* 
tion  to  carry  her  towards  the  fhore,  under  a  Danijb 
battery ;  and  when  the  boats  of  the  Cheerful  came  up 
and  commenced  firing,  quitted  with  fuch  precipitation 
as  to  leave  fome  of  their  arms  behind  them.  Now, 
which  of  thefe  two  accounts  is  to  be  believed  ?  I  am 
of  opinioii,  that  the  Ehglijb  account  is  the  mod  entitled 
to  credit.  The  other  is,  in  itfelf,  highly  improbable  ; 
but  that  given  by  the  Briiijh  officers  is  very  natural, 
and  is  confirmed  by  the  documents  figned  by  the, 
Swedijh  mafter  himfelf :  unlefs,  thfsn,  I  can  believe 
that  this  man  was  compelled  to  fign  this  paper,  which, 
judging  from  his  condudk  in  the  former  part  of  this 
tranfadion,  is  not  very  likely  to  have  happened,  I  mud: 
fay,  that  the  cafe  on  behalf  of  the  recaptors  is  fup- 
ported  by  a  preponderance  of  evidence,  as  well  as  by 
greater  probability  in  the  circumftances. 

The  fecond  queftion  is,  whethor  anything  has  fince 
occurred  to  deprive  th^  recaptors  of  the  right  which, 
by  their  fervices,  they  had  acquired.  It  has  been  con- 
tended very  fbongly,  that  the  fubfequent  aft  of  capture 
and  condemnation,  by  the  Danes ^  worked  a  conver- 
fioQ  qf  the  property,  and  confequently  a  defeazance 
^  thje  right  of  the  falvors.  Now  it  is  certainly  true 
that  the  right  of  the  recaptors  to  lalvage^  is  extin« 
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Thh        guifhed  by  a  regular  fentence  of  condemnatioD,  carried 
CajTol^ne.     into  execution,  and  divefting  the  owners  ef  their  pro- 


r~ peny.     But,  in  the  prefent  cafe,  no  fuch  effed  has 

Win,  ^  '  been  produced.  You  cannot  here  refort  to  th^  kgsd 
fiftion  ofconverfion,  becaufe  the  fentence  of  the  Prize 
Courts  was,  in  this  cafe,  over-ruled  by  an  order  of 
l*eleafe  from  the  fovereign  power  of  the  date.  Tht 
fliip,  it  appears,  was  proceeded  againfl:,  and  coii» 
demned,  for  having  failed  under  Briti/b  convoy  $ 
and  there  being  a  Danijh  ordinance,  exprefsly  pro- 
•hibiting  all  veifels  from  navigating  under  the  protec- 
tion of  Britijh  (hips  of  war,  it  was  unneceflary  to  look 
out  for  any  further  ground  of  condemnation*  If  fuch 
bad  been  wanting,  the  deftination  to  a  Britijh  port 
would  have  been  fufEcient  for  the  purpofe.  She  is 
condemned,  however,  upon  the  former  ground  only; 
and  from  this  fentence  an  appeal  is  profecuted  before 
B  fuperior  Court,  by  which  the  fentence  of  condemna- 
tion is  confirmed ;  but,  upon  implication  to  the  royal 
authority,  the  property  is  reftored,  and  the  mafter  is 
again  put  into  the  poifeffion  of  his  (hip.  The  fentences^ 
then,  of  the  Prize  Court,  are  abolilhed,  by  an  autho- 
jrity  which,  according  to  the  conftitudon  of  that 
country,  is  perfedly  competent  to  do  fuch  an  aA; 
and  the  legai  fidion  of  converfion  is  completely  done 
away  by  the  fad  of  reftitudon.  The  mailer  is  redinte- 
grated in  his  rights,  and  the  veifel  fails  to  this  countiy 
exadly  in  the  fame  flate  as  if  fhe  had  proceeded  on  her 
original  voyage,  and  had  fuffered  no  interrupdon  froni 
the  Damjh  cruizen 

Upon  thefe  grounds  I  am  of  opinion,  in  the  firft 
place,  that  the  a6l  of  recapture,  by  His  Majefty^s 
cutter  the  Cheerful^  is  fufficiently  eflablifhed,  and 
fecondly,  that  nothing  has  fmce  occurred  to  defeat  the 
right  ol  the  rccaptors  to  £alvage« 
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nr^S  was  the  cafe  of  a  (hip,  which,  in  the  ptofeco-  Bottomree  bonds 

tion  of  a  voyage  from  Malta  to  London^  fuftained  are  entitled  to 
conliderable  damage,  and  was  compelled  to  put  into  Sil«*ovwt^rfe 
port  Mabon^  where  (he  underwent  repairs,  the  payment  ^  ^S^Te'b*^ 
of  which  was  advanced  by  a  merchant  of  that  place,  confined  to  boodt 
to  whom  the  mafter  granted  a  bottomree-bond  on  the  preflUreofnecer. 
fliip  and  freight,  to  the  amount  of  -€804,  including  JStfwh^'S 
intereft  at  the  rate  of  28  per  cent.     The  Ihip  then  w«ft«'an<*««^ 

•         ,  »  eis  have  no  per« 

proceeded  on  her  voyage,  but  m  confequence  of  the  <<»^  credit,  and 
tempeftuous  ftate  of  the  weather,  was  under  the  necef*  of  procuni^fup. 
lity  of  entering  the  port  of  Cork^  where  fhe  was  again  ^JfuJS^ 
repaired,  the  money  being  advanced  by  MeiTrs.  Goin 
and  Fennel,  of  that   place,  who  obtained  from  the 
mailer  two  bonds  for  ^£^2,207.  on  the  ihip,  freight^ 
and  cargo,  but  more  particularly  binding  the  ihip  and 
freight. 

The  fevera!  bonds  were  now  put  in  fuit ;  the  vali- 
^ty  of  that  which  was  entered  into  at  Port  Mabon 
ifirzs  not  denied ;  but  it  was  prayed  on  the  part  of  the 
]iolder  of  it,  that  as  the  ihip  and  freight  would  not  be 
iufficient  to  difcharge  all  the  bonds,  thofe  which  were 
panted  at  Cork  might  be  fo  far  paid  from  the  cargo^* 
a$  to  leave  fufficient  of  the  proceeds  of  the  ihip  and 
freight  to  fatisfy  the  demands  of  the  iirft  bond,  by 
ivhich  the  (hip  and  freight  only  were  hypothecated. 

On  the  part  of  the  owners  of  the  cargo  this  mode  of 

proceeding  was  objeded  to,  becaufe  it  would  make 

them  indire£lly  liable  to  the  payment  of  the  iirft  band, 

which  was  never  intended  to  aifed  the  cargo. 

•  -  Obje^ons 


«os  CASES  DETERMINED  IN  THE 

Tht  Objedlons  were  likewife  taken  on  thdr  behalf  to 

^"'^^       the  validity  of  the  fecond  bonds  granted  at'C^ifc,  upon 


/MMorya^di,  feveral  grounds. 

'  *''  Firft,  it  was  faid — That  the  pretended  hypotheca^ 

tion  took  place  not  in  a  foreign  port^  but  in  a  port  of 
the  United  Kingdom,  where  the  xnafler  might  have 
correfponded  with  the  owners^  and  was  therefore  not 
in  the  nature  of  bottomree. 

Secondly — ^That  it  was  not  (hewn  that  any  demand 
for  payment  had  been  made  on  the  owners  of  the  (hip 
and  cargo,  who  were  ferfonally  refponfiblet 

Thirdly — That  it  was  not  a  bottomree  tranfadion, 
becaufe  the  money  was  advanced  by  Goin  and  Fennel^ 
not  on  the  credit  of  the  property  only,  but  likewife  on 
the  credit  of  Brandram  and  Co.  part-owners  of  the 
cargo,  for  whom  they  aded  in  the  capacity  of  agents. 

Fourthly — That  the  demand  of  the  obligees  had 
been  aflually  fatisfied,  Goin  and  Funnel  having  drawp 
^ills  upon  the  houfe  of  Brandram  and  Co.  which  had 
been  duly  paid. 

Fifthly — ^That  the  mafter's  power  to  hypothecate 
was  not  a  general  power,  and  that  his  exercife  of  it 
was  not  warranted  under  the  circumftances  of  the 
prefent  cafe. 

Sixthly — That  Brandram  and  Co.  could  only  bind 
themfelves,  and  not  the  other  owners. 

SeventhIy<-^That  infurance  was  charged,  and  coOp 
£equently  there  way  no  maritime  rifque. 

Laftly-^That  if  the  bonds  granted  at  Cork  are  good 
and  valid  bonds,  recourfe  muft  be  had  for  the  payment 
of;  them  in  the  firfl  inftance  to  the  (hip  and  freight^' 
vrhich  were  more  particularly  hypothecated. 

Judgment* 
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Judgment.  The 

Sir  fV.  Stro//.— This  is  the  cafe  of  a  (hip  which  was   ^^^°^  ^ 

hound  on  a  voyage  from  Malta  to  London ^  and  put  /omMry  t^a^ 

into  Port  Mahon  in  diftrefs,  where  the  mafter,  having        *  *^ 

no  credit,  hypothecated  the  fhip  and  freight^  ^  he  had 

an  unqueftionable  right  to  do.     The  bond  given  by 

the  mafler  for  money  advanced,  under  fuch  drcum- 

fiances,  is  clearly  of  the  nature  of  bottomree,  and  is 

upon  that  account  entitled  to  a  very  feivourable  con- 

fideration.     Such  bonds  have  always  been  upheld  by 

this  Court  with  a  very  high  hand,  and  it  would  be  very 

detrimental  to  the  interefts  of  the  commercial  world  if 

they  were  not  fo  upheld.   The  jurifdidion  of  the  Court 

over  the  fubjed- matter  of  thefe  bonds  has  been  allowed 

by  the  courts  of  common  law,  upon  various  occafions, 

although  they  are  here  viewed  in  a  light  very  different 

from  that  in  which  bonds  of  other  defcriptions  are 

confidered  in  thofe  courts.     In  the  cafe  of  John/on  xs«ikiU,35« 

vcrfus  Shippen^  the  jurifdidion  of  the  Court  of  Admi- 

ralty  was  exprefsly  acknowledged.     That  was  a  cafe 

in  which  *^  a  fhip  put  into  Bo/ion^  in  New  England^ 

and  there  the  mafter  took  up  neceffaries,  and  gave 

a  bill  of  fale,  by  way  of  hypothecation,  and  now 

there  being  a  fuit  againft  the  (hip  and  owneis  to 

^*  compel  repayment,  a  prohibition  was  moved  for, 

^^  and  the  Court  held,  that  the  mafter  could  not  by 

^^  his  contrad  make  the  owners  perfonally  liable  to  a 

fuit,  and  therefore  as  to  them  granted  a  prohibidon; 

but  as  to  the  fuit  againft  the  (hip,  denied  a  prohi- 

^^  bition,  for  the  mafter  can  have  no  credit  abroad  but 

•*  upon  giving  fecurity  by  hypothecation,  and  it  is  not 

^  reafonable  we  (hould  hinder  the  Court  of  Admiralty 

**  to  give  a  remedy  where  we  can  give  none  ourfelves.** 

|u  th^  lame  cafe^   as  reponed  by  Lord  Raymond^  TuL  %.  98^ 

l&X*  JuiUce 


CC 
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f 

Th«  Mr.  Juftice  Powel  is  reprefented  to  have  faid — ^^  The 

..___  **  original  matter  is  cognizable  in  that  court,  (the 

January  a9cfa»  ^^  Court  of  AdmiraUy),  and  the  hypothecation  upoa 


2813. 


^^  land  is  of  neceility ;  for  it  mud  be  done  in  port, 
^^  and  cannot  be  done  at  fea,  and  the  party  has  no 
^^  remedy  but  at  maritime  law/'  Such  is  the  foun* 
dation  on  which  thefe  bonds  ftand.  They  are  con- 
fidered  vaKd  upon  the  ground  of  neceility  only,  and  it 
is  upon  the  fame  principle  of  neceflity  that  a  later  bond 
is  entitled  to  priority  of  payment  over  a  former.  This 
courfe  of  payment  is  indeed  diredly  contrary  to  what 
takes  place  in  the  cafe  of  common  bonds,  where  thofis 
of  a  fubfequent  date  can  only  be  enforced  after  all  de- 
mands upon  former  bonds  (hail  have  been  firfl  paid 
and  fatisfied.  In  this  fpecies  of  fecurity,  which  is  tsk^ 
tered  into  under  the  preffure  of  neceility,  the  order 
of  payment  is  very  properly  reverfed,  fmce,  withoot 
the  fubiidiary  aid  of  a  later  bond,  the  property  would 
be  totally  loft,  both  to  the  owners  and  the  former 
bond-holders.  But  this  privilege  is  confined  to  bonds 
given  under  this  fpecies  of  neceility  in  a  foreign  port, 
where  the  mailer  and  owners  have  no  perfonal  credit, 
and  no  other  means  of  procuring  the  neceifary  fupplieft 
for  the  repair  of  the  ihip.  It  by  no  means  follows 
that  the  fame  privilege  is  to  be  extended  to  eveiy 
fpecies  of  fecurity  which  may  affed  the  fhip. 

It  appears  that  this  veiTel,  in  the  profecution  of  her 
voyage,  after  this  firil  bond  of  unqueitionable  authority 
had  been  entered  into,  was,  in  confequence  of  ibme 
damage  ihe  had  fuilained,  obliged  to  put  into  the  port 
of  Cork.  Whether  Cork  is  to  be  confidered  a  domeftic 
or  a  foreign  port,  may  admit  of  fome  degree  of  doubt. 
•It  is  true  that  this  Court  has  decided,  but  not  without 
confiderable  hefitatioo^  that,  for  fome  purpoles^  tip 

porta 
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poits  erf  Ireland  are  tP  be  confidcrcd  as  foreign  ports  y'  ^^  Tfce 
but  the  queftion  refpeding  the  jurifdicUon  of  the  Court 


Grrer  the  fubje£t  matter  of  domeitic  bonds,  was  left  un-  Jamimy  t^tbi  • 

touched,  by  the  deciiion  of  the  Court  in  that  cafej       *  *** 

The  cafe  which  has  been  cited  from  Lord  Raymondf 

(hews  that  the  common  law  allows  the  jurifdidion  of 

the  Court  of  Admiralty  upon  the  ground  of  neceffity 

only ;  but  the  reafoning  there  dated  would  rather  lead 

to  the  conclufion,  that  this  Court  is  veiled  with  the^ 

power  of  enforcing  fuch  bonds,  iince  there  is,  I  pro* 

fume,  no  pofEbility  of  proceeding  upon  them  eUe* 

*where  except  by  an  aftion  of  trover,  or  fome  fuch  in^ 

i&ed  remedy ;   a  remedy  which  divefts  the  real  fecu* 

riry,  and  throws  the  obligee  off  to  the  perfonal  refp<ni* 

llbility  of  a  party  who  may  poflibly  be  infolvent.    In 

the  cafe  of  Jujiin  verfus  Ballanij  a  prohibition  was  aU.iUTm. 

granted,  Jlrfi,  becaiife  it  did  not  appear  that  the  fhip 

was  in  ber  voyage  when  (he  became  in  diftrefs  for 

want  of  an  anchor,  &c.  and  at  the  time  of  the  con^ 

trad;  2XiAjfecondly^  becaufe  there  was  no  hypotheca*' 

don ;  from  whence  it  feems  probable,  that  if  the  diftreft 

had  occurred  in  the  courfe  of  a  voyage,  and  there  had 

been  an  a£tual  hypothecation,  a  confultation  might 

have  been  awarded.    There  are  cafes  of  later  date 

t&flt  appeal  to  limit  more  ftri£lly  the  jurifdiftion  of 

die  Court ;  but  it  is  not  on  the  prefent  occafion  necef^' 

0Kry  to  go  through  the  particulars  of  them  for  the  puiv 

pofe  of  afcertaitting  the  eacad  ftate  of  the  law  upon  this 

general  point. 

It  has  been  already  determined  in  this  Coiirt,  that 
Ae  ports  of  Ireland  are,  for  the  purpofes  of  hypothc* 
esdoD^  to  be  confidered  zs  foreign  ports ;  and  nothing 
hak  occurred  to  aker  ^  opinion  of  the  Court,  or  to 
Induce  it  to  dcptrt  from  die  rulelaiddowiria  a  fbrmer 

cafe. 


fto6  CASlto  D£TBRMIN£d  Hi  fiiit 

Th#_^     cafe)  except  the  incorporation  of  hreUmd  vMsl  tini 
country  by  union.    I  do  not  know  that  that  drcum* 


jamMMTjf  i9tb,  iUnce  would  neceflarily  hare  the  effeft  of  prododi^ 
^  '^  any  material  diftindion )  but  I  forbear  to  give  a  de- 
cided opinion  upon  the  point,  fmce  the  cafe  does  not 
Inquire  it.  The  prefent  cafe  turns  upon  the  queftion^ 
whether  the  fecond  bonds,  given  at  Corky  are  of  that 
privileged  kind  to  which  the  Court  ought  to  aflign  pre- 
cedence, and  I  am  of  opinion  that  tkey  are  not.  They 
are,  indeed,  maritime  bonds,  but  not  of  that  high 
fpecies  with  the  former  bond  granted  at  Port  Mabon. 
They  do  not,  as  that  did,  arife  out  of  the  deflitute 
fituation  of  the  mafter  in  a  foreign  port,  unable  to 
obtain  the  neceifary  fupplies  for  his  veflfcl  on  the  per- 
fonal  credit  of  himfelf  or  his  employers.  The  Very 
purpofe  for  which  bottomree  bonds  were  created  was, 
the  protection  of  the  foreign  merchant  advancing  the 
money,  who  is  fuppofed  to  be  an  endre  ftranger  to 
the  owners  of  the  (hip  and  cargo,  and  to  have  no 
means  of  judging  of  their  folvency.  With  them  he 
has  no  privity,  and  has  nothing  to  look  to  for  his 
fecurity  but  the  vifible  property  of  the  fliip  in  the 
place  of  his  refidence. 

Taking  the  ports  of  Ireland  to  ht  foreign  ports,  what 
has  been  the  courfe  of  the  prefent  tranfa^ion  ?  Was 
the  money,  in  point  of  fad,  advanced  upon  the  fecu* 
rity  of  the  (hip,  freight,  and  cargo  only,  and  not  upon 
the  credit  of  the  owners  ?  It  is  fwom  that  the  mafter 
wrote  ^'  to  Brandram  and  Templemany  requefting  to 
^^  be  fumiflied  with  money  to  pay  for  the  repairs 
'^  the  faid  fhip,  and  that  MeiTrs.  Brandram  and  Tentm 
^^  pieman^  in  confequence  of  fuch  application,  opened 
<^  a  credit  with  Meflrs.  Coin  and  Fennel  .of  the  city  oT* 
^^  Cork^  merchants^  and  g^ve  them  direiUons  to  nd- 

*!  vance 


HIGH  COURT  OF  ADMIRALTY.  tof 

**  Vance  fuch  Aim  of  money  to  the  faid  mafter  as        The 

**  fiiould  be  requifite  to  repair  the  faid  (hip  and  to  fur-  ^ 

^^  nifli  her  with  neceflkries  to  proceed  on  her  voyage  January  a9ch, 

*^  to  London ;  and  that  the  faid  Meffrs.  Goin  and  Fennel       *  *** 

<^  accordingly  advanced  certain  fums  of  money  to  the 

^<  laid  mailer,  and  took  two  feveral  bonds  of  bottom- 

^^  ree  on  the  faid  fhip,  cargo,  and  freight,  which  faid 

<(  bonds  of  bottomree  they  the  faid  Goin  and  Fennel 

^  indorfed  over  to  the  faid  MeiTrs.  Brandram  and  Tem^ 

^  pieman,  and  drew  on  them  the  faid  Brandram  and 

*^  Templeman  bills  of  exchange  for  the  amount  of  the 

'*  monies  they  the  faid  Goin  and  Fennel  had  fo  advanced 

**  to  the  faid  mafter.** 

This  ftatement  has  not  been  contradicted ;  and  it 
would  have  been  moft  important  to  the  parties  to  have^ 
negadved  the  fa£t,  if  they  had  it  in  their  power  to  fo 
do.  It  is,  I  think,  clearly  eftabli(hed,  that  the  money 
was  advanced  by  Goin  and  Fennel^  not  with  a  view  to 
any  credit  on  the  fhip,  but  on  the  credit  of  Brandram 
and  Co.,  their  employers  in  London ;  and  it  is  upon 
this  credit  that  the  whole  tranfaftion  moves.  Gwn 
and  Fennel  advanced  the  money  purely  upon  the  credit 
of  Brandram  and  Templeman,  and  may  recover  againft 
them  at  common  law,  if  they  are  not  iijdenmified  by 
payment  already  made ;  but  the  truth  is,  as  aiTerted  in 
the  affidavit,  that  they  have  a&ually  received  the 
money.  It  cannot  be  faid  that  they  had  no  remedy 
except  in  the  Court  of  Admiralty :  they  had  a  demand 
on  the  perfonal  credit  of  Brandram  and  Ten^leman. 
I  am  clear,  therefore,  that  thefe  later  bonds  are  per« 
fonai  traniadions  only,  and  not  of  that  high  fpedes 
that  would  defeat  the  rights  of  the  foreign  merchant, 
who  flood  forward  at  Port  Mabon,  and  put  the  fhip 
la  modonat  his  owa  ocpence^  without  looking  to  the 

perfonal 
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The        perfonal  refponfibifity  of  the  owners^    The  conduft  of 
*^^*^°^^'   the  mafter  throughout  the  tranfadUon,  as  well  as  thac 


ibnuarsr  2901,  of  Brondrom  and  Templemany  has  been  proper  enough* 
^^^'  He  confulted  them  as  the  principal  owners  of  the  cargo^ 
and  they  ezprefled  a  wifli  that  he  fhould  rather  bring 
it  on  to  London^  the  port  of  deftination,  than  feli  it  at 
Cork.  In  giving  thefe  direfUons,  lAtSx%.  Brondrom 
and  Tempkmon  mud  be  confidered  as  a&ing  for  them* 
felves  and  the  other  owners ;  nor  was  it  to  be  expefifced 
that  they  Ihould  have  recourfe  to  all  the  different 
owners  of  tne  different  parcels  of  the  goods.  If  they 
a£led  prudentially  for  themfelves  and  their  own  (hare 
of  the  cargo,  it  muft  be  prefumed  that  it  was  likewife 
for  the  benefit  of  all  the  other  owners,  to  bring  the 
goods  on  to  the  port  of  deftination.  They  have  a  fair 
claim,  in  point  of  juftice,  for  contribution  from  the 
other  parties,  who  fupport  the  prefumption  of  law  by 
adopting  what  has  been  done  for  them.  They  do  not 
even  pretend  that  they  wifh  matters  to  have  been  other- 
wife  condu&ed,  nor  do  they  deny  the  propriety  of  the 
courfe  that  has  been  purfued ;  and  this,  I  think,  is 
going  very  far  towards  adopting  it  as  their  own.  if 
they  take  their  refpedive  (hares  of  the  cargo,  they 
muft  undoubtedly  take  them  fubjed  to  a  fair  propor* 
^tion  of  the  burthen  which  has  been  incurred.  Sup« 
pofing  that  any  doubt  could  be  raifed  with  refped  to 
the  jurifdi&ion  of  the  Court,  what  muft  be  the  coa<> 
fequence  but  that,  wherever  the  cafe  was  carried,  the 
proprietors  of  the  fmaller  portions  of  the  cargo  would 
be  compelled  foniehow  or  other  to  contribute  in  the 
way  of  average,  which  would  bring  the  matter  fub- 
ftantially  to  the  fame  conclufion.  I  fhall  tl^jsreface 
pronounce  for  the  validity  of  the  bottomree  bond 
granted  at  Mo^ ;  and  that  the  iaidihipand  findight 

are 


HIGH  COURT  OF  ADMIRALTY.  aoj 

dtt  in  the  firft  place  liable  for  the  payment  of  the  faid        Th« 
bond ;  and  that  the  remainder  of  the  proceeds  of  the  ^ 

ftip  and  freight,  fo  far  as  the  fame  will  extend,  h  January  o^di, 
anfwerable  for  the  payment  and  fatisfadion  of  the  *  "^* 
bonds  granted  at  Cork  on  the  (hip,  cargo,  and  freight ; 
and  that  fo  much  of  the  faid  lad-mentioned  bonds  as 
(hall  remain  unfatisfied  from  the  fhip  and  freight^  fliall 
be  made  good  by  the  feveral  owners  of  the  cargo 
rateably.  I  (hall  alfo  decree  a  monition  againft  the 
feveral  Owners  of  the  cargo,  to  bring  in  their  propor- 
tions of  freight  and  accounts  of  the  value  of  their 
goods. 


ANNA    MARIA,   WoLOAHAYER.  January  »9th, 

T^HIS  was  the  cafe  of  a  Danijh  (hip,  laden  with  a  Apiflpartfrwn 
cargo  of  corn  and  timber,  and  captured  on  a  ^t^^'S'ng 
voyage  from  Copenhagen  to  London.    A  licence  had  ^^l^t^^^ 
been  procured  for  this  veflTel,  permitting  her  to  come  portof  ^rf<m, 

will  luftifT  •  dc— 

from  the  Baltic  to  the  port  of  London^  on  condition  pamire  from  th« 
that  (he  (hould  proceed  from  her  port  of  lading  to  J^rin/her  to 
Leiib,  tAere  to  take  convoy.     The  veCTel  had  not  gone  1hc«  S^it*' 
to  Leitby  as  required  by  the  licence,  but  had  put  her-  <^o»M» 
felf  under  the  proteftion  of  Britijh  convoy  at  fVingo 
Soundy  having  obtained  a  pa(rport  from  the  Britijh 
admiral  on  the  Baltic  ftation,  permitting  her  fo  to  do, 
and 'was  proceeding  from  thence  dire^  to  the  port  of 
London.     The  queftion  therefore  was,  whether  this 
palTport  from  the  Britijh  admiral  would  juftify  a  devia- 
tion from  the  condition  of  the  licence  requiring  the 
veflel  to  touch  at  Leitb. 
iroL.  I.  T  Judgment* 
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Tht  Judgment, 

j^MAiTA.      Sir  PT.  Scott.— rhis  (hip  is  afferted  to  have  becii^ 
ju„uar,>  a9th,  comuig  under  licence  with  articles  of  the  firft  impor— 
*  ^^'       tauce  for  the  fupply  of  this  country.     A  Britijb  mer — 
chant,  who  ftates  himfelf  to  be  the  confignee  of  th^ 
cargo,  flops  forward  to  fupport  the  claim,  and  ther^ 
is  nothing  in  the  place  of  capture  which  can  lead  to 
any  fufpicion  of  a  falfe  deflination.     The  cafe  therefore 
prefents  itfelf  to  the  notice  of  the  Court  under  circum- 
fiances  very  favourable  to  the  good  faith  of  the  claim- 
ants ;  and  I  (hould,  upon  that  account,  feel  a  flrong 
difpofition  to  uphold  the  tranfaftion.     But  there  may 
be  grofs  errors,  from  the  effedl  of  which  the  Court 
can  afford  no  relief.     Thofe  conditions  of  the  licence 
which  the  government  of  the  country  has,  on  grounds 
of  public  policy,  thought   to  be   material,  muft  be 
ftridly  complied  with;  all  fuch  conditions  It  is  the 
duty  of  the  Court  to  fuftain.     Now  nothing  can  be 
more  imperative  than  the  terms  of  this  licence,  requiring 
that  the  veflVl  fhould  come  direft  to  Leith^  there  to  take 
convoy  ;  and  if  there  were  nothing  elfe  in  the  cafe,  the 
Court  would,  I  fear,  be  under  the  nccefOty  of  proceeding 
to  a  fentence  of  condemnation.  The  mailer  has  no  right 
to  aflfume  to  himfelf  a  difcreuon  of  going  elfewhere ; 
his  path  is  clearly  chalked  out  in  the  licence,  and  he 
g       is  not  at  liberty  to  deviate  from  it  upon  his  own  ideas 
of  expediency.     It  is  not  a  confideration  of  obtaining 
proteftion  for  a  longer  portion  of  the  voyage  which 
can  juftify  him  in  departing  from  the  courfe  which  has 
been  deemed  proper  by  His  Majedy's  government. 
But  if  the  Briiijh  admiral  has  beea  in  the  habit  of 
directing  (hips  to  proceed  to  Wingo  Sound  for  the  pur- 
pofe  of  taking  convoy,  it  would,  1  think,  be  a  harfh 
meafure  to  fay  that  the  property  of  perfons  ading 
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under  the  fanftion  of  fuch  inftrudions,  fliould  be  liable         The 

«  •  T     .  1      «  r        •  n.  Anna  Maria. 

to  condemnation.     It  is  natural  that  roreign  matters __^ 

(hould  feel  themfelves  protedVed  by  a  pradice  rounded  January  29th, 

on  fuch  authority.     Looking  at  the  licence  with  the        *  *^' 

eye  of  a  lawyer,  I  confefs  that  I  fhould  differ  from 

Sir  James  Saumarez  in  the  conftrudlion  which  he  has 

put  upon  it.     It  is  the  fafeft  way  to  adhere  clofely  to 

the  diredions  contained  in  the  aft  of  the  Government, 

and  not  to  vary  from  ihcm  upon  notions  of  greater  or 

lefs  conveniency.     But,  if  it  has  been  the  praftice  of 

the  Britijh  admiral  to  direct  (hips  to  go  to  Wingo  Sounds 

That  may  afford  a  fufficient  juftification  to  the  parties 

purfuing  fuch  a  courfe*    Taking  the  faft  to  be  as 

reprefented  by  the  claimants,  I  think  the  (hip  and 

cargo  would  be  entitled  to  proteftion.     As  Sir  James 

Saumarez  is  now  in  this  town,  I  think  it  would  be 

proper  to  make  enquiries  of  him,  whether  he  can  be 

certain  that  he  did  not  give  fuch  an  order.     The  Court 

would,  in  a  cafe  of  this  kind,  think  itfelf  under  an 

obligation  to  uphold  the  afts  of  the  Britijh  admiral. 

On  a  fubfequent  day  a  certificate  from  Sir  James    ^^^^  9*» 
Saumarez  was  produced,  dating   his  belief  that  the 

account  given  by  the  claimants  was  correft. Ship 

and  cargo  reftored. 
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AJrttaiy  Mth,  CHARLOITE,   AVKRV. 

A  pmjr  wbe,  by  iTpHIS  veflcl,  under  American  colours,  took  on  board, 

the  intenrencioii        ■  •  • 

ofhflftUities,be.  at  Pr$videnc€y  in  Rhode  I/land^  a  cargo  of  provi- 

^mytbnorit  ^0X18  and  Other  goods,  vith  which  (he  failed  bound  to 
^^TU'l^in  ^^^^^>  and  arrived  at  the  port  of  St.  George,  in  that 
the  courts  of  tha  ifland,  OH  thc  x6th  of  April  1 809.    On  the  1 9th  of  the 

£aane  month  the  veflel  was  feized  by  Lieutenant  Middle- 
ton,  reprefenting  himlelf  to  be  the  commander  of  His 
Majefty's  prifon  ihip  Antiguaj  and  was  by  him  pro- 
ceeded againft  for  a  breach  of  the  revenue  laws.  On 
the  a4th  of  April  a  claim  was  given  by  the  matter  for 
the  ihip  and  cargo,  as  the  property  of  an  American 
merchant ;  and  on  the  fame  day  the  veffel  and  cargo 
were  again  feized  by  Thomas  Martin,  a  fearcher  in  the  ^^e 
cuftoms  for  the  port  of  5/.  George,  in  the  ifland  of  ^^ii^f 
Grenada,  on  whofe  behalf  an  information  was  after-  — ^rr- 

m 

wards  filedr  On  the  12th  of  May  the  caufe  came  on  .mtmx^ 
for  hearing  in  the  Vice- Admiralty  Court,  when  the  -^^-te 
judge  pronounced  the  (hip  and  cargo  to  be  forfeited,  ^  fis 
but  referved  the  queftion  refpefting  the  rights  of  "^^ 
the  informants.  On  the  27th  of  May  the  referved  -fc>d 
queftion  came  on,  when  the  judge  difmifled  the  in-  <-^-fl- 
fbrmation  filed  on  behalf  of  Lieutenant  Middleton,  for 
want  of  legal  authority  to  make  the  feizure  on  which 
it  was  founded,  and  adjudged  the  brig  and  cargo  to  be 
forfeited  under  the  information  filed  by  Thomas  Martin^ 
and  the  nett  proceeds  to  be  divided,  one  third  to  the 
colledor  for  the  ufe  of  His  Majefty,  one  third  to  the 
commander-in-chief  of  the  ifland,  and  one  third  to  the 
informant.    From  this  fentence  an  appeal  was  pro- 
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fecuted  by  the  claimant,  and  an  intervention  given  on        Tht 
behalf  of  Lieutenant  Middleton.    In  conrequence  df  ^"^'"'''^^^' 
the  war  which  has  fince  taken  place  between  tSi^i  Fetn^ry  iocIh 
countiy  and  America^   the  appellant  has  becomc^inf       *^^^' 
alien  enemy ;   and  the  queftion  which  ftood  firi^or 
the  decifion  of  the  Court  was,  whether  he  could,  under 
luch  circumftances,  be  allowed  to  profecute  his  appeal* 
Ji  fecond  queftion  arofe  between  the  two  feizors,  and, 
SLS  it  was  admitted  that  the  feizure  by  Lieutenant  Mid-' 
^dleion  was  firft  in  point  of  time,  the  cafe  depended  on 
his  competency  to  make  the  feizure.    Jt  appeared  that 
lie  had,  in  the  year  1805,  been  appointed  to  the  com- 
mand of  His  Majefty's  (hip  Antigua^  thtn  ufed  as  a 
prifon  (Iiip,  and  that  his  appointment  had  not  been 
revoked  at  the  time  of  this  feizure.     The  prifoners, 
however,  had  been  removed  to  the  non-commiffioned 
veffel  the  Aretbufa,  which  had  been  hired  for  their 
reception    in   confequence    of  the  A^'cthiifa  having 
become  unfit  for  the  purpofe. 

Judgment. 
Sir  W.  ScotL — This  was  a  fuit  origmaHy  inftituted 
againft  this  fhip  and  cargo,  for  a  breach  of  the  revenue 
laws,  in  the  Vice- Admiralty  Court  of  Grenada,  where 
the  property  was  condemned  to  the  crown  und  the 
feizors,  in  the  ufual  proportions.     It  was  not  a  per- 
ibnal  a^ion,  but  a  proceeding  in  rem  ;  and  the  fentence 
of  the  Court,  as  ufual  in  cafes  of  this  kind,  condemned 
the  thing  itfelf.     A  perfon  reprefenting  the  owner  ap- 
peared, claiming  the  reftitution  of  the  goods ;  and  I 
think  he  has  been  juftly  defcribed  to  have  come  before 
the  Court  in  the  charafter  oi  plaintiffs  fince  the  policy 
of  the  law  throws  on  him  the  duty  of  a  plaintifi' — the 
mis  of  making  out  his  cafe.    How  far  he  dllichaiged 
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jh«         that  duty  in  the  Court  below,  it  is  impoflible  for  me  to 
fay,  fince  the  proceedings  are  not  before  mc.     It  ap- 


Charlotte. 


February  uth,  pcaTs,  howevcr,  that  his  claim  was  rejefted.  He  then 
^^*^'  comes  before  this  Court  as  appellant,  which  character 
he  had  a  perfeft  right  to  fuftaiii ;  but,  unfortunately 
for  him,  the  war  with  America  takes  place,  and  im- 
pofes  on  him  a  difability  in  law  to  carry  on  an  zdiion 
in  any  of  the  courts  of  this  country.  The  fenience  of 
the  Court  below  muft  be  taken  as  right,  unlefs  it  has 
been  reverfeJ  by  the  judgment  of  a  fuperior  court. 
Has  the  party,  who  by  the  intervention  of  hoftilities  is 
become  an  alien  enemy,  a  right  to  come,  forward  in 
the  Court  of  Appeal,  and  alk  for  a  reverfal  of  the 
fentence  ?  I  am  clearly  of  opuiion  that  he  has  not. 
It  is  an  univerfal  difability  under  which  he  labours, 
and  which  all  courts  are  bound  to  notice.  Whatever 
rights  he  might  have  poflefled  pafs  to  the  crown. 
The  officers  of  the  crown  might,  if  they  had  thought 
proper,  have  defended  the  cUiim ;  and,  if  they  had 
•  fucceeded  in  obtaining  a  reverfal  of  the  fentence,  the 

ICing  would  have  been  entitled  to  the  whole,  inftqad 
of  a  proportion,  of  the  property.  But,  to  the  pany 
himfelf,  the  Court  can  aiGgn  nothing,  nor  has  it  the 
power  of  attending  to  his  claims  in  any  manner.  It 
is  under  an  obligation  of  (hutting  hs  ears  againft  his 
scatft  of  Georgia  compIaiHts.  The  cafcs  which  have  been  cited  frooi 
ir.BraibM,&c.  j^^^j^^  ^^  jj^.  Sfodddrt,  appear  to  be  of  a  different 

kind.  I  have  not  had  an  opportunity  of  looking  into 
them,  but  they  appear  to  have  been  perfonal  adions. 
It  has  not  been  much  the  praftice,  in  modem  times, 
to  proceed  agai:ift  'the  property  of  enemies  found  ia 
the  country,  but  it  is  no  where  laid  down  as  law,  that 
an  inqueft  of  ofEce  might  not  now  be  had,  and  th^ 
property  confifcated.      I  remember  a  proceeding  ta 
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that  eflfedk  in  the  American  war ;  and  there  can  be  no        The 

doubt  that  the  law  remains  precifely  the  fame  as  it     ""^ 

was  at  that  time.  It  is  faid,  that  I  may  fufpend  the  /V6n.«y  nth, 
prefent  proceedings,  and  give  the  party  an  opportunity  *  *^* 
of  renewing  his  claim  on  the  return  of  peace.  But 
this"  is  a  greater  privilege  than  an  alien  friend,  or  any 
other  perfon,  could  demand  from  the  Court.  Such 
a  fufpenfion  would  be  ?n  Ad  of  injuftice  to  the  party 
in  pofTeflion  of  the  fentence ;  and  therefore  I  think  it 
incumbent  on  me. to  rejed  the  application. 


Judgment  refumed.  ^"^  ''^ 

This  fhip  and  cargo  have  been  condemned  for  a 
.  breach  of  the  revenue  laws  ;  and  the  queftion  is,  who 
fhall  be  entitled  to  the  benefit  accruing  from  the  for- 
feiture. It  appears  that  two  feizures  were  made,  one 
by  Mr.  Middleion,  defcribing  himfelf  as  lieutenant  and 
commander  of  His  Majefty's  fhip  Antigua^  and  the 
other  by  Mr.  Martindale,  a  ftarcher  in  the  cufloms, 
which  feizure  is  admitted  to  have  been  poflerior  in 
point  of  date  to  that  made  by  the  King's  officer.  There 
is  no  difpute  then  refpcding  the  priority  of  feizure, 
and  the  only  queflicn  is,  upon  the  competency  of 
Lieutenant  Middleton^  the  firfl  feizor  j  for,  if  he  had 
a  right  to  detain  this  fhip  and  cargo,  no  perfon  could 
be  entitled  to  fuperfede  him,  and  defeat  his  claim. 
Now  the  right  of  making  fuch  a  feizure  mufl  depend 
upon  the  words  of  the  feveial  ads  of  parliament 
which  have  been  pafTed  relative  to  this  fubjed ; 
and  it  is  impoffible  not  to  obferve,  that  the  language 
of  the  different  ads  has  varied  refpeding  the  com- 
petency of  parties  to  feize,  and  the  benefit  to  be 
derived  to  them  in  confequence  of  the  feizures  which 

P4  they 
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Tht        they  may  be  authorized  to  make.     It  fhould  appear 
that  the  firft  act  paffed  for  the  regulation  of  thefc 
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March  i8di,    matters  contemplated  fi^izures  made  at  fea  only.- 
x» Ctr.'a.  c.  i8.  "  All  admii-als  and  other  commanders  ^/y^^  of  any 

(hips  of  war  or  other  Ihips  having  commiffion  from 

His  Majefty,  or  from  His  heirs  and  fucceflbrs,  are 

^*  hereby  authorized  and  ftridly  required  to  feize  and 

^*  bring  in  all  fuch  fhips  and  vefl'els,*'  &c.     Under 

the  terms  of  this  aft  no  feizures  could  have  been  made 

in  fort  by  the  officers  of  His  Majtfty's  navy ;  but  the 

policy  feems  to  have  been  much  varied  by  fubfequent 

4G.3-C-X5*      ftatutes.     The  next  law  pafled  upon  the  fubjeft  con- 

^  tains  thefe  exprefiions,  '*  except  fuch  feizures  as  fliall 

*^  be  made  at  fca  by  the  commanders  or  officers  of 

•*  His  Majefty's  (hips  or  veffels  cf  war  duly  authorized 

^*  to  make  feizures."     It  appears,  thertfore,  to  have 

looked   to   the  former  ftatute,  by  which   the  right 

of  naval  officers  was  confined  to  maritime  capture, 

This  reftriftion,  it  fliould  fcem,  produced  fome  un-- 

eafinefs,  or  created  fome  doubts  in  praftice ;  for,  in 

5  0.3.  C.43.     the  very  next  year,  an  aft  was  pafled,  which  recited 

^  *^*  the  laft -mentioned  ftatute,  and  then  proceeded  in  thefe 

terms: — "  Now,  to  obviate  any  doubts  that  have 
"  arifen  or  may  arife  concerning  the  conftruftion  of 
**  the  words  feizures  made  at  fca  ^  it  is  hereby  further 
^*  enafted  and  declared,  by  the  authority  aforelaid, 
♦*  that  the  faid  words,  feizures  made  atfea^  in  the  faid 
**  recited  aft  of  parliament,  fliall  extend  and  be  con* 
**  ftrued  to  extend  to  all  feizures  made  by  the  com- 
*^  manders  and  officers  of  His  Majefty's  fliips  or  veflels 
^*  of  war,  duly  authorized  for  that  purpofe,  any  where 
^^  at  fea  i  or  in  or  upon  any  river  j  and  which  Jhall  nof 
^^  be  actually  made  on  Jhore  within  any  Britijh  colony 
^?  or  plantation  in  J^ericcf.'*    This  ftatute,  therefore, 

recognizes 
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rocognizes  or  eftabliflies  the  right  of  King's  ofEcers  to        The 

fdze  in  rivers  and  harbours,  and  indeed  every  where  ___^ 

but  on  the  ihore.     The  flill  later  ad  appears  to  carry    March  i8th« 

the  matter  farther,  for  it  contains  the  following  claufe :  ^^  ^\^^ 

**  And  be  it  further  enaded  by  the  authority  afore- 

^*  faid,  that  all  and  every  the  goods  or  commodities, 

"  and  all  fliips  or  veflels,  forfeited  by  this  aft,  ftiall 

♦*  and  may  be  feized  by  the  commander  or  com« 

•*  manders  of  any  of  His  Majefty's  (hips  or  veflels  of 

*'  war,  or  any  commiflioned  warrant  or  petty  officer 

•*  fpecially  authorized  by  him  or  ihem.**    The  words 

of  this  claufe  are  very  general,  and  appear  to  give  a 

very  large  authority  to  the  officers  of  the  navy.     The 

prefent  cafe,  however,  does  not  render  it  neceflary  for 

me  to  examine  the  precife  extent  of  that  authority. 

The  fafts  of  this  cafe,  fo  far  as  it  is  neceflary  for  me 

toconfider  them,  are  thefe; — Thcfliipand  cargo  were 

feized  in  the  careenage  of  the  harbour  of  Sl  George^  in 

the  ifland  of  Grenada,  by  Lieutenant  Middleton^  claim- 

ing  to  be  commander  of  His  Majefty's  (hip  Antigua. 

The  feizure  was  effefted  by  means  of  a  boat ;  and, 

though  it  does  not  appear  from  any  evidence  in  the 

caufe  to  what  ftiip  the  boat  might  have  belonged,  t 

think  it  is  but  fair  to  prefume,  that  it  was  Mr.  Mid- 

dietons-  own  toat,  belonging  to  him  as  the  commander 

of  His  Majefi:y*s  fliip  Antigua.     Now,  what  was  the 

fituation  of  this  gentleman  at  the  time  when  he  made 

thisfeizuref    In  the  year  1805  ^^  received  orders 

from  Admiral  Cochrane^  the  commander  on  the  Weji'' 

India  ftation,  to  take  charge  of  the  Antigua^  which 

ihip  is  defcribed  as  a  fliip  of  war,  and  is  borne  as  fuch 

on  the  Admiralty  books.     Whatever  might  at  that 

Itime  have  been  the  validity  of  the  commiffion  thus  con- 

f  erred  upoii  him  by  A4QUral  Cochrane^  it  has  iince 

been 
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The  been  confirmed  by  higher  authority  :  as  long,  there- 
...____  fgre,  as  he  retained  the  appointment  thus  made  and 
March  i8th,  confirmed,  no  doubt  can  be  entertained  of  his  right  to 
feize  any  where  except  on  the  fliore  j  and  the  property 
now  in  queftion  was  clearly  water-borne  at  the  time  of 
feizure.  The  queftion  then  is,  whether  his  command 
of  this  (hip  had  been  extinguifhed  by  any  other  appoint- 
ment made  by  competent  authority,  or  by  any  accident 
which  had  happened  to  the  fhip  itfelf.  That  this 
gentleman  had  been  removed  to  the  command  of 
another  fhip  has  been  contended,  but  I  think  without 
effed.  The  only  document  which  has  been  referred 
to  in  fupport  of  this  averment  is,  a  letter  addrefled  to 
Lieut.  MiddUion  by  i^diniral  Cochrane ;  and  even  that 
is  addrefTed  to  him  as  the  commander  of  His  Majefty^s 
*  Ihip  Antigua.  The  letter  is  in  thefe  terms  : — "  I  have 
received  your  letter  of  the  25th  oi  January ^  with 
a  report  of  furvey  of  the  ftate  of  the  prifon-ihip 
"  Antigua^  under  your  command,  in  confequence 
**  of  which  I  have  direfted  Lieutenant  Whitaker^  the 
•*  refident  agent  for  tranfports  and  prifoners  of  war, 
*^  to  hire  another  veflTel  for  fix  months  certain  ;  and, 
**  as  this  veflel  will  probably  want  fome  fitting  for  the 
*'  reception  and  fecurity  of  the  prifoners,  you  will 
^^  fupply  fuch  of  the  old  ftores,  bulk-h^adsy  Sec*  on 
*•  board  the  Antigua^  as  can  be  converted  and  appro- 
**  priated  for  the  purpofe.'*  It  appears,  then,  from 
this  letter  of  Admiral  Cochranehy  that  a  reprefentation 
had  been  made  to  him  by  Lieutenant  MiddUton^  th^t 
the  Antigua  was  no  longer  fit  to  hold  the  prifoners, 
and  that  in  confequence  of  the  reprefentation  fo  made 
to  him,  the  admiral  had  direded  ^mother  veflel  to  be 
hired,  and  the  Arcthufa^  it  ihould  feem,  was  taken 
up  for  tliat  purpofe*   The  Antigufi  had  b^en  originally 

a  (hip 
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z  (hip  of  war,  and  had  been  ufed  for  the  cuftody  of        The 

prifoners  of  war,  as  other  king^s  fljips  frequently  are ;      "'^'^'"°^^'' 

but  the  Aretbufa  never  had  any  commiflion,  nor  was    March  iSth, 

flie  in  any  manner  incorporated  into  the  Britijh  navy ;        '  ^^* 

her  fervices  were  merely  fuppleinenrf !  to  thofe  of  the 

Antigudj  aiid  could  not  at  all  deprive  that  (hip  of  her 

military  character.    Admiral  Cochrane,  in  another  part 

of  his  letter,  fays,  "  You  will  repair  on  board  (the 

**  Arethufd)  with  the  principal  part  of  your  crew,  to 

**  take  charge  of  her,  leaving  a  fufficient  number  to 

"  take  care  of  the  Antigua  till  further  orders,   for 

**  which  purpofe  her  eftablifhment  is,  for  the  prefent, 

*'  to  be  kept  up."     So  that  the  eftablifhment  of  the 

Antigua  was  ftill  to  be  kept  up,  and  Lieutenant  M/V/- 

dleton  was  ftill  to  continue  legally  and  actually  the 

commander  of  that  fliip,  and  alfo  to  have  the  care  of 

this  hired  veffel.     There  was  therefore  no  fuperceffion 

of  his  authority,  no  feverance  or  diflbciation  of  the 

men ;    or,  if  a  feverance,  certainly  no  diflbclation ; 

for  they  were  to  continue  under  the  command  of  their 

own  officers,  and  within  fight  of  their  own  fhip  ;  ftill 

to  be  borne  on  its  books,  and  to  be  fubjeft  to  the 

articles  of  war. 

Was  the  phyfical  ftate  of  the  fhipfufhax  neceflTarily 
to  diIconne6t  the  crew,  and  to  take  away  the  right  of 
the  commanding  officer  ?  I  am  of  opinion  that  it  was 
not.  The  prefent  cafe  is  by  no  means  like  that  to 
which  it  has  been  compared*.  That  was  a  cafe  in 
which  the  fhip  had  actually  funk,  and  was  altogether 
lofl  at  the  time  when  the  capture  was  made.  But 
here  the  ftate  of  faSs  is  totally  different.     This  fhip 


•  The  Gloucefierf  in  Admiral  Artfanz  fquadron,  vide  6  Robin- 
f»D,  305.  \ 

was 
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Cbarlotti. 


The  ^fas  in  exiflence*  and  though  not  fit  for  the  fervice  in 
ivhich  fbe  had  been  originally  employed,  (the  fafe 
March  i^  cuftody  of  prifoners  of  >*ar),  yet  (he  was  dill  ufeful 
for  feme  purpofes,  and  was  flill  employed  as  a  flore- 
Ihip.  It  is  not  to  be  faid,  that  bccaufe  the  fbip  was 
incapable  of  going  out  upon  a  cruize,  therefore  fhe 
could  not  make  a  felzure  in  port.  She  had  arms 
which  (he  could  ftfetch  out  for  fuch  a  purpofe ;  (he 
had  her  boats,  which  might  be  employed  on  a  fervice 
of  this  kind.  Is  the  Court  in  every  cafe  to  enter  upon 
a  confideration  of  the  exad  (late  and  condition  of  the 
Ihip  by  which  a  feizure  is  effected  ?  Suppofe  a  yeSel 
is  in  dock,  undergoing  repairs,  that  circumflance  would 
not  fufpend  the  right  of  the  officer  in  command  of  her 
to  a£):  by  himfelf  and  his  men  in  boats.  The  feizure 
may  be  legally  eSefted  by  means  of  boats,  or  indeed 
without  them,  by  a  mere  fummons  to  the  parties*. 
The  other  cafes  which  have  been  alluded  to  are  like* 
wife  of  a  very  different  defcription.  A  notion  pr^ 
vailed  both  at  home  and  in  the  Wefi  Indies ,  that  officers 
were  at  liberty  to  put  men  on  board  as  many  di^erent 
veflels  as  they  might  think  proper,  and  that  the  captures 
made  by  the  men  and  veffels  fo  employed  would  enure 
to  the  benefit  of  their  own  (hip,  which  was  lying  in 
port,  and  knowing  nothing  of  the  matter.  The  Court, 
as  well  as  the  Admiralty,  fets  its  face  againft  this  abufe 
of  conmiiffions,  which  is  thought  to  interfere  with  the 
rights  of  regular  cruizers,  {  am  clearly  of  opinion 
that  this  feizure  muH  enure  to  the  benefit  of  Lieu- 
tenant Middleton^  and  therefore  (  pronounce  for  ^ 
reverfal  of  the  fentence. 


^  MelonuuUf  Colas,  5  Robinfon^  41.  Curagoa  and  it&  depen^ 
dencies,  Lordsy  Jfajr  4th  1805. 
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ANN,  Smith.  iWnwry  19th, 

sStj. 

^pHIS  Ihip,  under  American  colours,  was  feized  in  A^n'^-bom 
the  river  Thames^  by  the  marihal  of  the  Admi-  hu^empi^eiit 
ralty,  on  the  ift  oi  Auguft  1812.     A  claim  was  given  Ito^(Swt^, 
by  the  mafter,  who  was  alfo  fole  owner  of  the  fhip,  ^SmSi  cSic- 
defcribing  himfelf  to  be  a  Britijb  fubjeft,  and  as  fuch  ^  ^  ammtr* 
entifled  to  the  benefit  of  the  Order  in  Council  of      ^^"^^ 
November  181 1,  directing  the  reftitution  of  Britifh 
fhips  under  the  American  flag.     It  appeared  that  he 
^as  a  native  of  Scotland^  and  that  his  wife  and  family 
refided  in  that  country,  but  that  he  had  himfelf  been 
admitted  a  citizen  of  America  about  fixteen  years  ago, 
upon  taking  an  oath  that  he  had  been  failing*  out  of 
an  American  port  for  two  years ;   that  from  the  year  i 

1799  ^'^  ^805,  he  had  been  connefted  with  a  houfe 
of  trade  at  Glafgow^  which  had  an  eftablifliment  at 
New  Torky  and  another  at  Charleftown^  and  that  he 
had  occafionally  refided  at  each  of  the  laft  mentioned 
places  J  that  he  had  purchafed  this  veffel  at  public 
auftion  in  America^  and  had  made  three  voyages  in 
her,  the  two  firft  from  Charlestown  to  Kingston  in 
Jamaica^  returning  each  time  in  ballafl,  and  the  laft 
from  Charlestown  to  the  river  Thames.  The  queflion 
was,  whether,  from  the  refidence  and  employment  of 
this  man,  he  was^  quoad  this  veifel,  to.  be  confidered  a 
Britijb  fubjeft. 

JUDGMFNT. 

Sir  fV.  Scott. — ^This  fhip,  when  feized  by  the  mar- 
ihal in  the  river  Thames,  was  under  the  American  flig, 

but 
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N.     but,  according  to  the  account  given  by  the  mafteTi 

~7    was  not  furniflied  wiih  the  American,  or  indeed  with 
19th,  .  '  , 

3.  any  pafs  whatever.  Ijt  is  very  difficult  to  conceive  that 
this  was  the  true  (late  of  the  cafe,  fince  the  (hip  was 
not  only  American  built,  but  hkewife  American  owned, 
as  far)  at  lead,  as  the  oftenfrble  chara£ter  of  the 
claimant  is  concerned ;  for  though  he  could  not  alto- 
gether throw  off  his  allegiance  to  his  native  country, 
he  bad  been  admitted  a  citizen  of  the  United  States* 
I  cannot  conceive,  therefore,  why  the  pafs  was  not 
granted,  or  what  obltacle  prevented  ihis  Aian  from  ob- 
taining fo  important  a  document.  I  nilifl  prefume 
that  the  veffel  was  fumiihed  with  an  American  pafs } 
but,  fuppofing  the  cafe  to  be  otherwife,  flill,  if  the 
Ihip  was  fumifhed  with  the  documents  ufually  granted 
to  American  (hips,  the  fame  rule  of  law  mud  be  applied 
as  if  fhe  had  been  fumifhed  with  a  regular  flag  and 
pafs.  The  ihip  mud  be  conclufively  held  to  be  Ami'- 
rican  property,  and  confequently  fubje£t  to  condem- 
nation. 

It  is  faid,  however,  that  this  fhip  is  proteded  by  the 
Order  in  Council  iflued  on  the  28th  of  November 
1812,  by  which  it  is  directed,  that  ^^  all  veflels  under 
the  flag  of  the  United  States  of  America^  which  are 
bond  fide  and  wholly  the  property  of  His  Majefty's 
fubje£ls,  and  not  purchafed  by  them  fubfequent  to 
the  date  of  hoftilities  on  the  part  of  the  United 
^*  States  of  America^  and  which  (hall  have  been  dc- 
•^  tained  in  port  under  the  embargo,  or  fliall  have 
*'  failed  to  or  from  the  ports  of  this  kingdom  previous 
*'  to  the  knowledge  of  hoftilities,  and  (hall  have  been 
«<  captured  on  fuch  voyage,  fliall  be  reftored  to  the 
**  Britijh  owners,  upon  fatisfeftory  proof  being  made 
**  to  the  High  Court  of  Admiralty,  or  the  Courts  of 

''  Vice 
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*•  Vice- Admiralty,  to  which  they  (hall  be  taken  for     The  ann, 
•*  adjudication,  that  the  faid  veffels  are  bond  fide  and  ""^^^     '^ 
"  wholly  the  property  of  His  Mujefty's  fubjecls  as        1813. 
"  aforcfaid,  and  had  been  engaged  in  trade  as  above 
•*  defcribed/*     A  claim  has  been  given  for  this  (hip 
by   lAr.  Smith,    defcribing    himfelf  to  be  a   Britijh 
fubjeft;     and.    If   he   is  a  Britijh  fubjeft,'   he  will, 
under  this    Order  in   Council,    be  entitled  to  refti- 
tution. 

The  queftion,  therefore,  comes  to  this,  whether  the 
claimant  is,  quoad  this  property,  to  be  conQdered  as 
a  Britijh  fubjeft.  For  fome  purpofes  he  is  undoubt- 
edly fo  to  be  confidered.  He  is  bom  in  this  country, 
and  is  fubjed  to  all  the  obligations  impofed  upon  him 
by  his  nativity*  He  cannot  (hake  oflF  his  allegiance  -to 
his  native  country,  or  diveft^himfelf  altogether  of  his 
Britijh  chamber  by  a  voluntary  transfer  of  himfelf  to 
another  country.  For  the  mere  purpofes  of  trade  he 
may,  indeed,  transfer  himfelf  to  another  ftate,  and  may 
acquire  a  new  national  charader.  An  Englijh  fubjed, 
refident  in  a  neutral  ftate,  is  at  liberty  to  trad^  with 
the  enemy  of  this  country  in  all  articles,  with  the 
exception  of  thofe  which  are  of  a  contraband  nature ; 
but  a  trade  in  fuch  articles  would  be  contrary  to  his 
allegiance.  Now,  the  account  which  he  gives  of  him- 
felf is,  **  that  he  was  born  at  Falkirk,  in  Scotland  \ 
"  that  during  the  laft  feven  years  he  has  been  chiefly 
^'  at  fea,  but,  when  at  home,  he  has  lived,  and  fUll 
•*  lives,  at  Bathgate^  in  the  fhire  of  Linlithgow,  in 
**  North  Britain ;  that  he  is  a  fubjeft  of  our  Sovereign 
**  Lord  the  King,  but,  about  fixteen  years  a;.;o,  he 
•*  was  admitted  a  citizen  of  the  United  States  of 
*'  America,  for  the  purpofe  oi commerce  only.*'  Why, 
this  tranfaction  is  for  the  purpofe  of  commerce :  Ac- 
cording 
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The  akn.    cording  to  his  own  account,  then,  he  ceafed  to  be  a 
jftbruarv         Brtfifh  fubjc^t  foi  Commercial  purpofes.     He  goes  on 
28x3.     '  to  fay,  that  he  was  admitted  ^  for  the  purpole  of 
*^  covering  a  fhip  of  his  own,  to  enable  her  to  Ikil  with* 
^  out  rifk  of  capture,  and  he  was  fo  admitted  by  the 
^^  magiftrates  of  Philadelphia^  on  oath  being  made 
^^  that  he  had  failed  out  of  an  American  port  for  two 
years ;  (hat  he  hath  never  been  admitted  a  bui;gher 
or  freeman  of  any  city  or  town,  but,  from  the  year 
^^  1799  to  the  year  1805,  the  deponent  having  been 
^  conne£ted  in  a  houfe  of  trade  at  Glafgowy  which 
^  had  a  houfe  at  New  Tork,  and  another  at  Cbarlef^ 
^^  town  in  South  Carolina^^  fo  that,  from  1799  to  the 
year  1805,  he  might,  as  far  as  he  was  contieded  with 
the  houfe  at  Glq/gow,  and  for  that  particular  branch 
of  his  trade,  be  confidered  a  Britijb  fubjed.    But, 
fince  that  time,  I  underftand  him  to  lay^*-that  he  has 
withdrawn  altogether  from  that  connedion. '  He  lays 
afterwards,    in    anfwer   to  the  ninth   interrogatory, 
^'  that  he  is  a  North  Briton  by  birth,  and,  when  he  is 
^  at  home,  his  place  of  refidence  is  Bathgate^  in  the 
**  fliire  of  Linlithgowj  in  JNorth  Britain^  where  his 
<<  wife  and  family  refide,  and  where  he  the  deponent 
<<  hath  always  refided  from  the  time  he  was  ten  or 
**  eleven  years  of  age,  when  he  was  not  at  fea  or  in 
•'  foreign  parts."    The  affirmadve  part  of  his  hiftory, 
as  far  as  it  goes,  fhews  that  he  lived  very  much  abroad, 
and  principally  at  New  Tork  or  Charleftown  in  Apierica. 
True  it  is  that  he  had  no  houfe  in  either  of  thefe  places, 
but  he  was  there  as  a  fmgle  man.     It  is  not  the  mere 
circumftance  of  leaving  a  wife  and  family  in  Scotland 
that  will  avail  him  for  the  purpofe  of  retaining  the 
benefit  of  his  national  charader.    He  cannot  be  per« 
mitted  to  take  the  advantage  of  both  charaders  at  the 

fame 
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fame  time,  and  in  the  fame  adventure.     The  utmoft         The 
that  can  be  allowed  to  him  is,  that  he  fhould  be  entitled ^ 
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to  the  one  charafler  or  the  other,  according  to  the  February  19th, 
circumftances  of  the  tranfaftion.  When  the  veffel  *  '^* 
herfeif  is  American-huiU^  when  the  perfonal  refidence 
of  the  owner,  as  far  as  he  has  any,  is  in  America,  (for 
it  does  not  appear  that  this  man  at  all  redded  in  5^0/- 
land,)  It  would  be  difficult  to  fay  that  it  could  be  any 
other  than  an  American  tranfaction.  Since  the  pur- 
chafe  of  this  (hip  by  Mr«  Smithy  hi  has  made  three 
voyages,  two  of  them  to  Kingston  in  Jamaica^  and  one 
to  the  port  of  London ;  but  to  the  ports  of  Scotland  he 
has  never  failed,  nor  does  it  appear  that  he  has  even 
vifited  his  wife  and  family  in  that  country.  He  has 
been  failing  conftantly  out  of  American  ports,  and  his 
prevailing  deftination  has  been  to  the  fVcJi  India  iflands. 
It  18  quite  impoffible  that  he  can  be  protected  under 
the  Order  in  Council,  which  applies  only  to  thofe  who 
are  clearly  and  habitually  Britijh  fubjedls,  having  no 
intermixture  of  foreign  commercial  charader.  It 
never  could  be  the  intention  of  His  Majefty's  Govern- 
ment, that  the  benefit  of  this  Order  fhould  be  extended 
to  a  perfon  who  has  thrown  off  his  allegiance,  and 
eftranged  himfelf  from  his  Britijh  character,  as  far  as 
his  own  volition  iHd  ad  could  do.  1  am  of  opinion 
that  Mr.  Smith  is  not  entitled  to  the  benefit  of  the 
Order  in  Council,  and  therefore  I  rejed:  the  claim,— 
Ship  condemned. 


TOL.I. 
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Febm^  19th.  HOPE,  and  Others. 

certificaiwcx.    'T'HESE  wcrc  fouF  cafcs  of  American  fhips,  ladea 

empting  the  prv>-     X  .  ,  in  • 

f«ny  of  enemu  With  com  and   flour,  and  captured  whilft  pro- 

gmuS^b^V-  ceeding  from  America  to  the  ports  of  Spain  and  Pc?r- 
Jjl'ill'^S/  ''<?^'-  'I'hey  were  claimed  as  protefted  by  an  inftru- 
^l^lw"^  *"'**  *i  '^^^'^^  ^^  board,  grjmted  by  Mr.  Allen  the  Britijh  conful 
in^  an  Jmcui      at  Ncw  llorkj  accompanied  by  a  certified  copy  of  a 

aiX«7«wernM7  letter  from  Admiral  Sawyer^  the  Britijh  commander 
bo  coiiiidcwd  in.  Qjj  jj^g  American  ftation. 

i':uctu.il,  Mv  in 
thcmlVlvet  inva- 
lid* but  nuY  bf  _ 
nv.do  rrtlv^liisl  by              J  UDGMENT. 

uHc^tiT'^^^  Sir  W.  Scott.— The  deftination  of  thefe  veffels  to  the 

1  wr*^"  """^^^  ports  of  Spain  and  Portugal  is  not  difputed,  but  they 

would  undoubtedly  be  liable  to  condemnation  as 
enemy's  property,  unlefs  th8  claimants  can  fhew  fome 
fpecial  ground  of  exemption  from  hoflilities. 

The  proteftion  which  has  been  fet  up,  confifts  in 
certain  papers  found  on  board  each  of  thefe  fhips,  to 
which  it  would  be  difficult  to  give  any  precife  defigna- 
tion.  The  firft  of  them  appears  to  be  a  kind  of  pro* 
clamation  from  Mr.  AJlen^  who  ft<U|k  himfelf  to  be  a 
liritijh  conlul  at  New  Tork  ;  thi'^Other  is  a  letter  ad- 
ilrcfl'c J  to  this  fame  Mr.  Allen  by  Admiral  Sawyer ^  the 
commander  in  chief  of  His  Majeflj's  Ihips  on  the  jEfo//- 
fax  ftation.  The  certificate  or  proclamation  of  Mr^. 
Allen  dates,  that  "  whereas,  from  a  confideration  of 
**  the  vital  importance  of  continuing  a  full  and  regular 
••  fupply  of  flour  and  other  dry  provifions  to  Spain 
"  anil  Portugal^  or  their  colonies,  it  has  been  deemed 
"  expedient  by  His  Majefty's  Government  that,  not- 

m  "  withftanding 
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^*  withftanding  the  hofUlides  between  this  country  and        The 

**  the  United  States,  every  degree  of  protedUon  and     ^  othin. 

*^  encouragement  (hould  be  given  to  the  American  ■ 

*'  veflels  laden  with  flour  and  other  dry  provifions,  ^^^^^^^9^* 

and  bound  to  Spain  or  Portugal,  or  their  colonies ; 

and  whereas,  in  furtherance  of  thefe  views  of  His 

Majefty's   Government,    Herbert  Sawyer  Efquire, 

'*  vice-admiral  and  commander  in  chief  on  the  Halifax 

**  ftation,  has  direfted  to  me  a  letter,  under  the  date 

^  of  the  5th  of  Auguft  1812,  (a  copy  of  which  is 

*^  herewith  annexed,)  wherein  I  am  inftrufted  to  fiir- 

"  nifli  to  American  veflels  fo  laden  and  deftined  a 

**  copy  of  his  letter,  certified  under  my  confular  feal, 

"  which  documents  are  intended  to  ferve  as  a  perfedk 

"  fafeguard  and  proteftion  to  fuch  veflels  in  the  pro« 

*^  fecutiop  of  their  voyage :  Now,  therefore,  in  pur- 

**  fuance  of  thefe  inftrufUons,  I  have  granted  to  the 

"  American  fchooner  called  the  Hope^  of  one  hundred 

"  and  twenty-one  tons  burthen,  whereof  Benjamin 

"  Holbrook  is  mafter,  now  lying  in  the  port  of  Phila* 

**  delpbia,  and   laden   with  flour,  rice,  and  corn,  a 

'*  copy  of  the  faid  letter  of  Vice-admiral  Sawyer ^  cer- 

**  tified  under  my  confular  feal,  hereby  requefting  all 

*^  officers  of  His  Majefty's  fliips  of  war,  or  private 

*•  armed  veflels  belonging  to  the  fubjods  of  His  Ma- 

*•  jefl:y,  not  only  to  offer  no  moleftation  to  the  faid 

••  veflel,  but,  on  the  contrary,  to  grant  her  all  proper 

•*  afliftance  and  protedtion  on  her  paflage  to  Corunna 

*«  in  Spain,  and  on  her  return  from  thence  to  a  port 

••  in  the  United  States,  whether  laden  with  fait  or  in 

•«  ballafl:  only/'     The  letter  of  Admiral  Sawyer  ad- 

drefled  to  this  gentleman,  Mr,  Allen,  is  in  thefe  terms : 

*«  I  have  fully  confidered  that  part  of  your  letter  which 

*•  rdates  to  the  means  of  infuring  a  conftant  fupply  of 

Q  2  "  flour 


cc 
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Tht         "  flour  and  other  dry  provifions  to  Spain  ^id  Pertu- 
andothen.     "  gal^  and  to  the  Weft  Indies  \  and,  bein^  aware  of 
■  "  the  importance  of  the  fubjecb,  concur  in  the  pro- 

^lUy  *^  polition  you  have  made:  I  (hall  therefore  give 
^^  diredions  to  the  commanders  of  His  Majefly's  fqua- 
'^  dron  under  my  command,  not  to  moleid  Ameriam 
^^  veifels  unarmed  and  fo  laden,  bond  fide  bound  to 
"  Poriuguefe  or  Spanijh  ports,  whofe  papers  fhall  be 
accompam'ed  with  a  certified  copy  of  this  letter  under 
your  confular  feal."  And  it  is  contended,  that 
thefe  two  papers,  particularly  as  recognized  by  the 
Order  in  Council  of  the  26th  of  O^ober  1812,  arc  of 
fuch  a  nature  as  to  take  from  thefe  veflels  the  chaia£ler 
of  hodility.  It  is  much  to  be  lamented  that  the  pre- 
vious correfpondence  which  mud  have  taken  pli»ce 
between  thefe  gentlemen  does  not  make  its  appearance. 
The  Court  is  left  to  guefs  at  the  contents  of  the  letter^r 
which  muft  have  been  fent  in  the  firft  place  from  Mr. 
AUen^  the  conful^  to  Admiral  Sawyer  \  but  it  is,  I 
think,  fair  to  infer,  that  it  contained  a  propoiition  that 
the  tranfa^tion  (hould  take  the  fhape  which  this  has 
aftually  done,  namely,  that  a  copy  of  Admiral  Sawyer*& 
letter  fhould  be  put  on  board  for  the  purpofe  of  gua* 
ranteeing,  as  far  as  he  could,  the  fafety  of  the  fliips  io 
which  it  might  be  furniflied .  I  think  it  perfeSly  clear 
that  Mr.  Allen's  letter  muft  have  contained  a  propo- 
fition  to  that  effe^l.  Though  not  exhibited,  it  proves 
itfelf  by  the  fequel  of  fads. 

Now,  taking  it  that  there  was  nothing  further  iii 
the  way  of  fafeguard  than  what  is  to  be  derived  from 
thefe  propers,  it  certainly  would  be  impoflible  to  hold 
that  the  property  is  fufficientiy  protefted,  Thelnftru- 
ment'  of  proteftion,  in  order  to  be  effeftual,  muft 
come  from  thofe  who  have  a  competent  authority  to 

grant 
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grant  fuch  a  protedion :  but  thefe  papers  come  from        the 
perfons  who  are  veftcd  with  no  fuch  authority.  ^^  o^la. 

To  exempt  the  property  of  enemies  from  the  effefl:  — - — -• 
of  hoftilities,  is  a  very  high  a6t  of  fovereign  authority :  ^'^'^u/^*^ 
if  at  any  time  delegated  to  perfons  in  a  fubordinate 
fituation,  it  mud  be  exercifed  either  by  thofe  who  have 
a  fpecial  commiffion  granted  to  them  for  the  particular 
buimefs,  and  who,  in  legal  language,  are  termed 
mandatories^  or  by  perfons  in  whom  fuch  a  power  is 
vefted  in  virtue  of  any  official  fituation  to  which  it  may 
be  confidered  incidental.  It  is  quite  clear  that  no  con- 
ful  in  any  country,  particularly  in  an  enemy's  country, 
18  vefted  with  any  fuch  power  in  virtue  of  his  ftatioh. 
Ei  ret  non  praponitur^  and  therefore  his  ads  relating 
to  it  are  ^ot  binding*  Neither  does  the  admiral,  on 
any  ftation,  poflefs  fuch  authority.  He  has  indeed 
power  relative  to  the  (hips  under  his  immediate  com* 
xnand,  and  can  reftrain  them  from  committing  a£ts  of 
hoftility,  but  he  cannot  go  beyond  that ;  he  cannot 
grant  a  fafeguard  of  this  kind  beyond  the  limits  of  his 
own  ftation.  The  proteftions,  therefore,  which  have 
been  fet  up,  do  not  refult  from  any  power  incidental 
to  the  fituation  pf  the  perfons  by  whom  they  were 
granted ;  and  it  is  not  pretended  that  any  fuch  power 
was  fpeciaily  entrufled  to  them,  for  the  particular  occa* 
fion.  If  the  inftruments  which  have  been  relied  upon 
by  the  claimants  are  to  be  confidered  as  the  naked  ads 
of  thefe  perfons,  then  are  they  in  every  point  of  view 
totally  invalid. 

But  the  queftion  is,  whether  the  Briii/h  Government 
lias  taken  any  fleps  to  ratify  and  confirm  thefe  pro* 
ceedings,  and  thus  to  convert  thenfi  into  valid  ads  of 
(late ;  for  perfons  not  havii^g  full  powers  ihay  make 
whal  in  law  are  termed  fpmftonesy  or,  m  diplomatic 

Q  3  language. 
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*rh«         language,  Uczntsfubfpe  rati,  to  which  a  fubfequent 
tnd«»ihek     ratification  may  give  vdiidity  :—^Rat$babitia  mandato 


— ""—   aquiparatur.    Has  the  Government  done  any  thing  to 
"^iiih     '   g^v^  \htlt  papers  an  authority  which  they  did  not  before 
pofTefs  ?     It  appears  that  Mr.  Fofter  had  been  in  the 
habit  of  granting  protedlons  of  this  kind,  and  that, 
immediately  before  the  prefent  tranfaflion  commenced, 
an  Order  in  Council,  dated  the  13th  oi  October  1812, 
had  iiTued,  for  the  purpofe  of  recognizing  and  giving 
cffeft  to  his  licences.     The  Order  is  in  thefe  terms : — 
**  Whereas  paflports  have  been  granted  by  His  Ma- 
^*  jefty*6  minifter  in  America,  for  the  proteftion  of 
**  veffels  proceeding  with  cargoes  of  grain  and  flour  to 
•*  the  ports  of  Lijbon  or  Cadiz,  His  Royal  Highneft 
*^  the  Prince  Regent,  in  the  name  and  on  the  behalf 
^*  of  His  Majefty,  is  pleafed,  by  and  with  the  advice 
^*  of  His  Majefty's  Council,  to  order,  and  it  is  hereby 
^*  ordered,  that  all  fuch  veiTels  (hall  be  permitted  to 
•^  proceed,  according  to  the  tenor  of  the  faid  paiTports, 
'^  without  moleftation  on  account  of  the  prefent  hof- 
*'  tilities,"     Thus  the  policy  of  the  meafure  reforted 
to  by  the  Britijh  minifter  in  America,  and  the  manner 
of  carrying  it  into  execution,  had  both  been  fandioned 
by  the  Government  at  home.     Mr.  Fojier,  it  feems, 
retired  from  the  country,  and  then  the  prefent  mode 
was  reforted  to  by  Mr.  Allen  and  Admiral  Sawyer.     It 
is  inipof&ble  to  deny  that  the  tranfadion  has  been  put 
into  a  very  awkward  fliape,  and  it  is  clear,  from  a 
:'h«  Rifing  Sua.  letter  on  board  one  of  thefe  (hips,  that.th^  Americans 
tlicmfelves  did  not  place  full  confidence  in  the  protec- 
tion  to  be  dt* riveu  from  thefe  inftruments.     The  courie 
which  has  been  purfued  is  certainly  indired  and  cir- 
cuitous but  this  may  have  arifen  from  the  neceflity  of 
f h^  cafe,    f^very  ipaa  would  be  defirous  of  taking  the 

(horteft 
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Ihortefl:  courfc  he  could,  but  the  direft  line  cannot        The 
always  be  travelled:  if  you  meet  with  obftacles  in     ando"ers. 

your  way,  you  muft  make  flexures,  in  order  to  avoid r 

them.     The  method  which  Admiral  lawyer  and  Mr.  ^'^^^l^^^'^^ 

Allen  have  adopted  is,  perhaps,  the  befl:  that  could 

have  been  dcvifed  under  the  difficulties  which  occurred. 

It  does  not  appear  that  the  bufinefs  could  have  been  /  ' 

fo  well  effefted  in  any  other  way. 

|t  has  been  a{ked,  Why  could  not  Admiral  Sawyer 
have  granted  thefe  licences  diretlly  from  himfelf  ?  It 
IS  faid,  that  he  might  have  put  them  on  fhore,  and 
fent  them  by  land  from  Halifax  to  Bojlon  and  other 
places.  I  am  not  fure  that  this  could  have  been  done, 
or,  if  it  could,  that  it  would  have  been  fo  advif^^able 
as  the  mode  which  has  been  adopted,  for,  if  Mr. 
Alien  could  be  depended  upon  as  an  honeft  and  upright 
man,  he  was  certainly  the  proper  pcrfon  to  exercife  a 
difcretion  on  the  fubjeft.  He  was  upon  tf  e  fpot,  and 
had  the  beft  opportunity  of  judging  to  whom  the  pro- 
tections fliould  be  granted.  As  far  as  i  can  fee,  Mr, 
Allen  has  exercifed  his  judgment  very  prcperiy ;  for,  ' 
in  thefe  four  cafes,  the  veflels  were  all  failing  to  the 
ports  fpecified  in  the  paflports,  and  were  all  laden  with 
proper  cargoes.  I  do  not  think  the  informality  of  the 
inftruments  to  be  a  fatal  objection.  The  fubftance  of 
the  meafure  is  precifely  the  fame  as  that  reforted  to  by  ' 
Mr.  Fojier^  and  the  variation  in  point  of  lorm  is  not 
very  material.  The  policy  of  granting  thefe  protec- 
tions was  admitted  and  approved  by  the  Government 
at  home  in  the  cafe  of  Mr.  Fojler^  and  this  is  the  fame 
meafure,  varied  as  to  its  form  on  account  of  the  dif- 
cu  Ities  which  occurred  after  the  departure  of  that 
gentjeman. 

Q  4  Let 
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The  Let  US  fee  what  has  been  done  by  the  Government 

tndO:i»cM.     ^  recognize  thefe  ads  of  Admiral  Sawyer" %.     Why, 
here  is  an  Order,  dated  on  the  26th  of  October ^  in 
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is'ia/^'  thefe  terms : — *^  Whereas  it  has  been  reprefented  to 
**  His  Royal  Highnefs  the  Prince  Regent,  that  paff- 
**  ports  or  certificates  of  proteftion  have  been  granted 
•^  by  Vice-admiral  Sawyer ^  commanding  His  Majefty's 
^'  fliips  on  the  Halifax  ftadon,  to  certain  American 
*^  vefllls,  with  cargoes  of  grain  and  flour,  proceeding 
•*  from  the  ports  of  the  United  States  to  Spain  or  Por^ 
tugal^ — His  Royal  Highnefs  the  Prince  Regent,  in 
the  name  and  on  the  behalf  of  His  Majefty,  is  pleafed, 
by   and  with   the  advice  of  His  Majefty*s  Privy 
^'  Councili  to  order,  that  all  fuch  veflels  and  cargoes 
•*  (hall  be  allowed  to  proceed,  according  to  the  tenor 
^^  of  the  fold  paflports  or  certificates,  without  molefta- 
<^  tion  on  account  of  the  prefent  hoftilides.     And  it 
^*  is  hereby  further  ordered,  that  if  any  fuch  fhips  and 
*^  cargoes  fo  proceeding  fhall  have  been  detained  aiid 
"  brought  in  for  adjudication,  they  (hall  forthwith  be 
**  liberated  and  releafed,"     It  is  faid,  that  thefe  papers 
do  not  anfwer  the  defcriptlon,  that  they  are  neither 
pafsporis  nor  certijicatesy  and  confequently  that  they 
are  not  within  the  Order.     Perhaps  they  are  not,  in 
point  of  ftricl  form,  pajfporis  or  certificates  \  but  in 
fubftance  they  are  and  were  intended  to  have  the  fame 
eSed.     It  is  faid,  that  Admiral  Sawyer\  letter  only 
proteds  thefe  veflels  from  capture  by  his  own  cruizers. 
This  was,  indeed,  all  that  he  thought  himfelf  autho- 
rized  to  do ;  but  the  deficiency  is  fupplied  by  the  pro- 
clamation  of  Mr.  Aliens   who  adc^us  the    letter  of 
Adn:iral  Sawyer,  and  engrafts  upon  it  a  protedion  for 
the  whole  voyage.    The  Order  in  Council  goes  (lill 

further^ 
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further,  and  exempts  the  veffels  from  capture,  not  only        The 
whilft  proceeding  to  the  j)orts  of  Spain  and  Poriugalj     uuioihim. 

but  on  their  return-voyage  alfo.     If  thefe  are  not  the  ~ 

certificates  and  paffports  contemplated  in  the  Order  ^^^ii^^^* 

iflued  by  the  Government,  I  would  aik  what  are,  and 

where  are  they  to  be  found  ?     Government  muft  have 

faadin  their  contemplation  either  thefe  or  none,  for  it 

is  not  •pretended  that  any  others  were  granted  by  Ad* 

miral  Sawyer.     If  the  Order  does  not  apply  to  thefe, 

then  is  it  wholly  inoperative.     I  am  fatisfied  that  thefe 

are  the  certificates  or  paifports  contemplated  in  the 

Order  of  Council,  and  therefore  I  have  no  doubt  as 

to  the  reftitution  of  this  property.     At  the  fame  time,^ 

I  think  the  captors  were  juftifiable,  under  the  circum- 

(lances  of  the  cafe,  in  detaining  thefe  veflels,  and  con- 

fequently  that  they  are' entitled  to  their  expences.—- ~ 

Ships  and  cargoes  reftored,  fubjed  to  the  payment  of 

captor's  expences. 
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MriMfyM^  VROW  MINA,  Behrends. 

The  Court  will  T^fflS  was  a  proceeding  inftituted  by  a  foreign  mate 

PwascsiQthe  againfl  a  foreign  (hip,  for  the  recovery  ^of  his 

^w^iSi'^  wages ;  and  the  demand  was  oppofed  by  the  agent  of 

»n  '^^  f"*'"^'  the  owner,  who  appeared  under  proteft.     The  veffel 

and  coming  to  '  \*  * 

the  pom  of  this    belonged  to  an  alien  enemy^  but  had  come  to  thi^ 
SS^iurenct,    country  under  the  protedion  of  a  Britijh  licence* 

Judgment. 
Sir  fF.  Scott. -^Thc  Court  is  extremely  fliy  of  inter^i 
feringin  cafes  of  this  kind,  where  foreigners' only  are 
concerned,  without  the  confent  of  the  reprefentative  of 
the  nation  to  which  the  parties  belong.  In  this  cafe  it 
is  impoflible  that  any  fuch  confent  (hould  be  obtained, 
the  (hip  being  an  enemy's  {hip,  coming  to  the  ports  of 
this  country  under  a  licence  obtained  for  that  purpofe 
from  the  Britijh  Government.  The  mafter  took  up 
money  for  the  repairs  of  the  (hip,  but  whether  he  did 
fo  by  order  of  the  agent  or  the  owner  does  not  exaftly 
appear.  The  mate  ha^  fworn  that  MeiTrs.  Day  and 
Phillips  of  Port/mouth  advanced  the  money  by  the 
6\YcQi\oxioiyir.  Leaven^  the  agent  and  correfpondent 
of  the  owner  in  this  country.  They  (late,  on  the  other 
hand,  that  the  mafter  applied  to  them  for  the  neceifary 
fbpply,  and  that  they  never  con(idered  Mr.  Leaven  to 
be  reiponfible  to  them  for  the  payment  of  the  money 
fo  advanced ;  but  always  held,  and  (lill  hold,  the  (hip 
and  cargo  as  their  fecurity  for  the  repayment.  They 
do  not  produce,  or  pretend  to  be  poifeifed  of,  any 

hypothecation 
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hypothecation  bond,  -  and  therefore  can  have  no  lien  on        The 

the  (hip ;    for,  though  the  general  maritime  law  of     ^^ 

Europe  does  not  require  a  bond  of  hypothecation,  yet,  Fefmtanf  MtH, 

by  the  law  of  this  country,  an  inftrument  of  this  Wnd       *  '*'' 

is  abfolutely  neceffary.     The  mafter,  it  appears,  ab- 

fcpnded  \  and  the  mate  fwears,  that,  in  confequence 

of  his  retirement,  he  took  charge  of  the  fhip,  by 

agreement  with  the  agent  in  Loridon,  at  the  monthly 

wages  of  forty-four  guilders  Dutch  currency,  and  the 

fum  of  one  pound  per  week  for  board-wages.     I  do  not 

think  this  an  extravagant  fum  for  the  fubfiftence  of 

this  man,  who  n^uft  other  wife  have  been  fupported 

from  the  fhip's  ftores^     Being  promoted  to  the  fitua- 

tion  of  mafter,  he  had  new  care  and  trouble  impofed 

upon  him,  and  was  therefore  entitled  to  additional 

remuneration.    I  think  the  mate  is  fully  juftified  10 

making  this  application  to  the  Court.    I  ihall  therefore 

over-rule  the  proteft,  and  decree  the  fale  of  the  Ihip 

for  the   payment    of    the    wages    and   fubfiftence 
jnoney. 
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1813. 

inviiided  ibuien  HPHIS  was  a  claim  on  behalf  of  35 1  Invalided  fol^ers^ 
«u^ftbm'  ^^^  ^^^^  returning  from  Lijbon  to  this  country 

•Bthied  to  flwre  on  board  His  Majefty's  (hips  Vcfial  and  Diadem,  to 
«r  priit.  mare  in  the  proceeds  of  a  prize  captured  by  thofe  fliips 

in  the  courfe  of  the  voyage. 

Againft  the  claim — The  King*s  Advocate  and  PbiU 
456.j.c.7a.i:a.  tlmore. — The  Prize  Ad  vefts  the  intereft  and  property 

In  prizes  generally  in  all  the  officers,  feamen,  marines^ 
and  foldiers,  who  are  on  board  at  the  time  of  capture ; 
but  then  it  raufl  be  remembered,  that  the  fame  ad,  in 
the  fame  fedion,  direds  the  proceeds  to  be  divided  in 
fuch  proportion  atid  after  fuch  manner  as  His  Majefty 
has,  by  his  proclamation  direded.  The  proclamation, 
therefore,  being  diftindly  recognized  as  the  rule  of 
interpretation  to  the  Prize  Ad,  in  order  to  afcertain 
.  the  precife  meaning  of  the  term  "Soldiers"  in  the 
Prize  Ad,  we  muft  purfue  the  exprcffion  into  the 
proclamation,  sind  fee  the  fenfe  affixed  to  it  there; 
and  accordingly  we  find  that  it  limits  the  meaning  of 
Soldiers"  to  "private  marines  and  foldiers  doing 
rf«/y  on  board/*  The  foldiers,  therefore,  onboard 
thefe  fhips,  are  not  foldiers  in  the  fenfe  and  meaning 
of  the  Prize  Ad,  fince  they  were  not  only  not  doing 
duty^  but,  from  their  very  defcription,  were  incapable 
of  performing  any  fervice  of  importance*  It  may, 
perhaps,  be  faid,  that  thefe  men  are  entitled  to  (hare 
as  paflengers,  or  fupemumeraries ;  but  the  limitations 

in 
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in  the  proclamation  are,  upon  this  point,  equally  pre-        The 
cife  arid  definite.     Paffengers  and  other  perfons  borne         ^^^' 


as  fupernumeraries  are,  indeed,  entitled  to  ihare  in  the  February  a4th, 
prizes  which  may  happen  to  be  taken ;  but  then  it  is        '''^' 
requiflte  they  fliould  be  fuch  as  are  ''  doing  duty  and 
•*  affixing  on  board.**     In  neither  of  thefe  claffes,  then, 
is  there  any  opening  to  admit  the  claim  of  difabled  and 
invalided  foldiers.     It  is  poffible  that  no  oppofition  may 
have  been  raifed  to  a  demand  of  this  kind,  where  the 
claimants  have  been  few  in  point  of  number ;  but  in  the 
prefent  inftance,  where  they  equal,  if  not  exceed,  the 
number  of  the  fhip*s  crew,  it  would  operate  as  a  great 
hardfhip  on  the  feamen,  if  they  (hould  be  compelled 
to  (hare  the  fruit  of  their  labours  with  a  clafs  of  perfons 
who  could  have  rendered  them  no  afliftance  in  an  en- 
gagement, but  muil,  on  the  contrary,  have  proved  a 
confiderable  incumbrance  to  their  exertions.     In  the 
fpirit  of  the  Prize  Ad  and  the  Proclamation,  remu- 
neration and  tervice  are,  throughout,  correlative  terms  ; 
and  confequently,  where  no  fervice  has  been  rendered, 
no  reward  can  be  due. 

Jenner^  contra. — It  can  never  be  admitted  that  inva- 
lided foldiers  are  utterly  incapacitated  from  rendering 
afliftance  in  a  naval  engagement.  They  may  be  very 
ufefiil  in  smnoying  the  enemy  with  their  muikets,  in 
conveying  ammunition,  and  in  performing  a  variety 
of  other  fervices.  They  mud  therefore  be  confidered 
as  forming  a  component  part  of  the  (hip's  force.  Every 
perfon  is  prefumed  to  have  the  difpofition  and  the 
power  to  afford  fome  degree  of  aififtance  \  and  the 
common  underftanding  has  been,  that  all  perfons  on 
board  at  the  time  of  capture  have  a  right  to  (hare  in 
the  prize.    In  the  cafe  of  Wemjfs  and  JLinzee,  the  right  Dou1i.Rep.aa4. 

3  of 
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The        of  a  pafTenger  to  (hare  was  not  denied,  and  the  only 
^^**^'       doubt  was,  refpefting  the  clafs  in  which  the  perfon 


roruary  a4th,  there  making  the  claim  was  to  be  included.  Where 
'  ^^'  the  Prize  Aft  and  Proclamation  diflfer  from  each  other* 
the  Aft  of  Parliament  neceflarily  controls  the  Pro- 
clamation. The  fifth  feftion  of  the  Prize  Aft  clearly 
vefts  in  thefe  men  the  right  to  head-money,  whfch  it 
muft  be  obferved  is  given  foi'  every  perfon,  without 
exception,  on  board  the  enemy's  fbip.  Head-money 
is  ftriftly  confined  to  aftual  captors;  and  it  feems 
abfurd  to  fay,  that  thefe  men  fliall  be  entitled  to  head- 
money  as  aftual  captors,  and  not  to  the  proceeds  of 
prize,  which  are  frequently  fhared  with  conflru&ive 
joint-captors.  With  refpeft  to  the  pradtice  which  has 
prevailed  in  fimilar  cafes,  that  has  been  uniformly  in 
fcivour  of  the  right  of  foldiers,  and  of  all  others,  to 
fhare  in  the  prizes  which  may  happen  to  be  taken 
whilft  they  are  on  board.  Militia  regimgnts,  coming 
from  Ireland  in  King's  (hips,  have  very  lately  been 
allowed  this  advantage,  and  the  right  has  in  no  former 
inftance  been  difputed. 

Judgment. 
Sir  W.  Scott. — This  is  the  cafe  of  a  number  of  inva- 
lided foldiers,  who  claim  to  ihare  in  a  prize  taken  by 
two  of  His  Majefty's  fliips,  in  which  they  were  em- 
barked,  on  their  voyage  from  Portugal  to  England. 
A  doubt  has  been  darted  refpefting  the  right  of  thefe 
men  to  participate  in  the  proceeds  of  a  prize  taken 
under  fuch  circumftances,  but  I  am  of  opinion  that 
their  claim  is  well  founded.  The  Aft  of  Parliament 
gives  the  whole  intereft  and  property,  in  all  prizes 
which  they  may  take,  **  to  the  flag-officers,  com« 
^*  manders,  and  other  officers^  feamen,  marines,  and 

*^  foldiers^ 
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•^  foldiers,  on  board  any  (hip  or  veffel  of  war  in  His       '  The 
**  Majefty's  pay:**  and   perhaps  the  term   Soldiers^ 


Handing  as  a  component  part  of  the  text  in  this  claufe  /efrntary  t4tb, 
of  the  aft,  may  mean  fuch  military  perfons  as  may        *  *^* 
happen  to  be  doing  duty  on  board  as  marines.     But 
the  ftatute  direds  diflribution  to  be  made  according  to 
the  King's  Proclamation  y  and  the  Proclamation^  ac- 
cording to  ancient  ufage,  givesafhare  *'  to  all  marines 
**  and  other  foldiers,  and  all  other  perfons  doing  duty 
^^  and  ajjifting  on  board.^^     This  muft  be  held  to 
include  all  fupernumeraries  and  paflengers,  iince  every 
|>erfon  is  pre  fumed  to  be  .willing  and  able  to  ^ve 
ailiftance,  if  required  fo  to  do  \  and  the  prefumption^ 
•with  refpedt  to  foldiers,  is  particularly  ftrong.     I  un« 
derftand,  from  an  enquiry  which  I  caufed  to  be  made 
at  the  Admiralty,  that  the  maritime  crew  is  ufually 
leiTened  when  foldiers  are  fent  on  board  any  of  His 
Majefty's  (hips,  and  that  they  are  confidered  as  perfons 
capable  of  aitording  afTi  fiance  in  a  variety  of  ways. 
The  right  of  foldiers  to  (hare  in  all  prizes  at  the  cap- 
ture of  which  they  may  have  been  prefent,  has  been 
invariably  admitted  in  this  Court,  and  the  fame  doc- 
trine  has  been  held  in  the  Court  of  King's  Bench.     In 
the  cafe  of  IVemyfs  and  Linzee^  which  was  twice  tried 
in  that  Court,  the  right  of  paflengers  to  (hare  was 
treated  as  a  matter  always  acquiefced  in ;  but  it  was 
ruled  that  they  all  took  as  fupernumeraries  only,  and 
ranked  in  the  lowed  clafs  of  diflribution.     It  is  clear^ 
therefore,  that  foldiers  on  board  a  capturing  fhip  have, 
generally  fpeaking,  a  right  to  prize  money ;  and,  unlefs ' 
this  cafe  can  be  fpecially  diilinguifhed  from  others, 
the  prefent  claimants  muft  be  entitled  to  the  benefit  of 
the  general  rule.    Now,  the  only  diflindion  which 
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The        hsts  been  pointed  out  is,  that  thefe  men  are  invalided ; 
^'''*^*       but  this  I  think  by  no  means  a  fuf&cient  diftindion. 


Mrwmf%^^  Though  invalided,  they  are  iiill  fit  for  tome  duty, 
*^'^*  even  upon  land :  though  difabled  from  field-fervice 
and  the  more  a£Hve  operations  of  war,  they  are  ftiii 
ufeful  for  the  purpofes  of  defence,  and  upon  that 
account  form  part  of  the  ufual  military  force  of  every 
country.  On  board  (hips  of  war  they  may  certainly 
be  very  ferviceable  during  an  engagement,  and  there- 
fore I  think  the  circumftance  of  their  being  invalided 
forms  no  folid  ground  of  diftinfUon.  If  any  incoiu 
venience  arifes  from  the  increafed  praftice  of  carrying 
foldiers  on  board  the  King's  (hips,  a  remedy  for  that 
inconvenience  muft  be  fought  by  means  of  fome  legif- 
lative  provifioQ*  I  underdand  that  foldiers  are  ufually 
put  on  board  veilcls  armed  en  flute j  and  that  much 
dependence  is  placed  on  their  aififtance  in  time  of 
a£Uoa.  I  am  clearly  of  opinion,  that,  according  to 
the  ancient  practice  of  the  fervice,  and  the  true  coa- 
ftruftioB  of  the  Prize  A&  and  the  Proclamation,  thefe 
invalided  foldiers  are  entitled  to  ihare  in  the  proceeds 
of  this  prige. 
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SEYERSTAPT,  Erbe*  ^"gjj?** 

nnHIS  was  the  cafe  of  a  (hip  under  Danijh  colours,  The  violence  of  a 

laden  with  a  cargo  of  fait,  copper,  train-oil,  and  mrm^wriiT^ 
herrings,  with  which  (he  was  proceeding,  at  the  time  ^^'^^^  ^^^*„^^» 
of  capture,  from  Drontheim  to  Fiend fber^  in  Jutland,  mention  of  the 

A   1.  '      ,  ,  1 «     •        1  r         !_•  /r  1  ...         effential  terms  of 

A  licence  had  been  obtained  tor  this  veflel,  permitting  a  ^ri/jy» Uccnca. 

her  to  fail  with  a  cargo  "  from  Liverpool  to  any  port 

**  in  Denmark^  with  liberty  to  touch  at  a  port  in  Nor- 

^  way  for  clearances/*     It  appeared  that  (he  had  failed 

from  Liverpool  with  a  quantity  of  fait  and  fome  bales 

of  Britijh  manufaftures,  the  latter  of  which  had  been 

put  on  (hore  at  Drontheim,  and  that  (he  was  about  to 

proceed  from  that  port  to  Flendjberg,  with  her  cargo 

of  fait,  when,  according  to  the  reprefentation  of  thfe 

mafter,  the  cuftom-houfe  o(Bcers  compelled  him  to 

take  on  board  a  quantity  of  copper,  train-oil,  and  heN 

rings,  for  the  ufe  of  the  Viftualling  Board  of  Denmark^ 

For  the  captors,  the  King's  Advocate  and  Daubeney 
contended  for  condemnation  under  the  authority  of  the 
Gather ina  Maria.  *dw  »-«?•  338* 

For  the  claimants,  Phillimore  and  Lujhington  ad- 
mitted that  the  (hip  and  cargo  would  have  been  liable 
to  condemnation,  provided  the  goods  had  been  taken 
on  board  voluntarily,  but  contended  that  a  different 
rule  muft  be  applied  to  the  prefent  cafe,  fmce  the 
xnafter  had  aded  under  durefs  and  compuKIon  impofed 
upon  him  by  the  fovereign  power  of  his  own  country. 
That  the  public  faith  was  pledged  to  afford  prote<^>i6n 

VOL.  I.  R.  under 
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Tsxtdcr  the  licence,  fo  long  as  the  conditions  of  it  were 
^  rrifnlled  as  nearly  as  controlling  circumftances  would 
iiimir^.  That  the  parties  had  here  afted  fypres  the 
tcnns  of  the  licence,  and  that  there  was  no  impeach- 
meat  of  due  diligence  or  good  faith  ;  that  the  veffel 
hdJ^  for  ieveral  preceding  voyages,  in  defiance  of  die 
prohibition  of  her  own  government,  maintained  sui 
;ialve  and  ufefiil  commerce  with  the  ports  of  thia 
couiury ;  and  was,  upon  that  account,  entitled  to  great 
bdulgence. 

Judgment. 

Sir  fr.  Scott. — This  is  the  cafe  of  z  Danijb  fliip^ 
which  failed  from  Liverpool  to  Flendjbergy  uader.  ^ 
UccQce  permitt'mg  her  to  touch  at  Drontheim,  foi; 
clearances,  and  for  clearances  only*  It  turns  out^ 
however,  that  (he  puts  part  of  her  cargo  on  fhore  at 
that  place,  and  takes  on  board  other  goods,  of  a  vei^, 
noxious  quality,  conilfting  of  copper  and  tram-oil,  £31; 
the  ufe  of  the  Dani/h  Government.  This  is  ufing  a 
Briti/h  licence  for  the  mod  noxious  purpofp  to  which 
it  can  well  be  applied.  It  is  true  that  the  antecedent 
voyages  of  this  mailer  have  been  in  the  fervice  of  this 
country*  but  the  prefent  empbyment  of  the  fhip  is  oC 
a  very  different  kind,  and  mufl  work  3,  forfeU;urp  oi 
any  protefUon  to  which  ihe  might  otherwife  be 
entitled. 

It  has  been  admitted  that  this  (hip  apd  carga  w<xM 
be  liable  to  condemnation  if  the  a£tof  conveyipg  theG: 
goods  had  been  voluntary. on  tl^e  part  of  tbe^maflieri 
but  it  is  faid  that  the  m^eafure  was  foreed  upoahinvbjp 
Ibp  a£t  of  the  Dani/h  Government, .  and  th&t  he  was 
cgmp(;llcd  to  ukf  them  on  bpard^  haying  flrft4)atDteAqdL 
agfUA(l,4^  but  without  eff^ .  I  an..a£(aid  .that  it  Js 

necefikry 
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neceflaiy  for  the  Court  to  adhere  to  the  rule  laid  down        The 
in  a  former  cafe*,  that  the  plea  of  compulfion  is  inad-     ^^'^^'tadt, 
mifSble.     It  would  be  impoflible  for  the  Court  to  pro-     March  9th, 
tea  itfelf  otherwife  agajnft  the  inceflknt  attempts  which  ^  caOu^ 
might  be  made  to  elude  its  vigilance  by  pretences  of  MaHa,  uw. 
ttett  nannie.     It  could  never  difcovcT;  with  certsdhtyy    *^^^  * 
^heifie#  a  tranla&ion  taking  place  in  an  enemy^s  port 
ikHc  ybluntary  or  not.     CompuUibn  would  always'  be 
pleaded,  though  in  many  cafes*  the  parties  might  6^ 
aSing  collufively.    It  is  neceffary,  therefore,  to  ke^' 
the  door  (hut  againft  fuch  explanations. 

Tlie' Court  has  always  held,  in  cafes  of  this  kmd, 
that  the  patty  mud  look  for  indemnification  to  ther 
c^oartef  from  which  he  has  received  the  injury;  and' 
in  the  prefent  cafe  the  mailer  himfelf  holds  the  famef 
language.     He  has  made  this  matter  the  fubjefi:  of  a' 
proteft ;  but  againft  whom  does  he  proteft  ? — againft 
the  Infpe£kor  of  the   Cuftoms  at  •  Drohiheim^  upon 
tirti^rii'he  throws  the  refponfibility.     It  is  faid,  that  the 
iil^l^  could  not  have  proceeded  to  enforce  his  remedy, 
btft^ilft'' he  could  not  with  fafety  have  produced  hfi* 
JMf^  licence.     Bilt  there  was  no  neceflity  for  pi^ 
dttdt^-tbe  5r//f/»  lieenc^  in  order  to  fliew  the  injufiScc' 
df  forcing  him  to  go  on  a  voyage  frotn  one  DaHi/h' 
p6tt  td  another,  bf  Which  he  wt)uld  be  expbfed  to  the' 
danger  of  Briiijh  capture.     The  licence  would  have' 
blseb^ttife  out  of  th^  qu^ftion,  when  the  only  charge 
*w^;  thsrt  he  had'  b6^  cotftpelled  to  undertake  a^ 
I#d&ibit!ed'  voyage.     It  w6uld  by  no  means  ocdi-' 
^n  the  difficuldes  which  have  been  reprfefented;    T 
thiilk*  nlyfelf  under  the  necteflity  of  adhering  to  the  ^ 
nikf  ¥^faich  his  beteri  laid  down,  that  thfe  Vi8Ien(ite  of  a ' 
libftite  goverhtnent  Ihali  not  privilejge  peifdh^  to  ad:  in ' 
ctmtratentfon  of  the  efTentikl  tem^'bf  a  SiMjH  licence. 
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^''«*  »*•  ELIZA  ANN,  and  Others. 


V 


A  decbrition  of  '^FHESE  wcTC  thrcc  cafcs  of  American  (hips,  laden 
II^ramem*ef  OTe  ^^^^  hemp,  iTon,  and  other  articles,  and  febed 

mSu'^*  in  Hanoe  Bay^  on  the  nth  of  Auguji  1812,  by  Hit 
•videncc  of  the  Majcfty 's  (hip  Vigo^  which  was  then  lying  there  with 
wir  between  the  Other  Britljh  fhips  of  waf.  A  claim  was  given,  under 
!L^b7them<;  *e  direftion  of  the  Swedijh  minifter,  for  the  fhips  and 
dern  u&ge  of      carpoes,  "  as  taken  within  one  mile  of  the  main  land 

Hates  a  fubfe-  r  i       •  t  •        i 

quent  ratification  '^  of  SwedeUj  and  withm  the  territory  of  His  Majefty 

authorit^Tn^"   "  the  King  of  Sweden^  contrary  to  and  in  violation  of 

•fedUoVirtat  ^'  ^^^  ^^^  ^^  nations  and  the  territory  and  jurifdidion 
©f peace,  aithoujh  «  of  His  faid  Majefty." 

the  treaty  itfelf  ' 

naj  have  been 

fijncd  by  plcni-  JUDGMENT. 

poccntiaries.  ,  t     r  rr  % 

.  Sir  W.  Scott. — ^Thefe  veffels  came  into  Hanoe  Bay 
for  the  purpofe  of  taking  the  benefit  of  Britijb  convoy, 
and  were  feized  in  confequence  of  the  order  for  the 
detention  of  American  property.  This  order  has  been 
fince  followed  up  by  a  declaration  of  war ;  the  ihips^ 
therefore,  would  be  liable  to  condemnation,  unlefs  it 
can  be  fhewn  that  they  are  entided  to  fome  fpecial 
proteftion. 

A  claim  has  been  given,  by  the  Swedijb  conful,  for 
thefe  fhips  and  cargoes,  as  having  been  taken  within 
the  territories  of  the  J^ng  of  Sweden,  and  in  vidadon 
of  his  territorial  rigjits.  This  claim  could  not  have 
been  given  by  the  Americans  themfelves,  for  it  is  the 
pj:ivilege,  not  of  the  enemy,  but  of  the  neutral  coun« 
try,  which  has  a  right  to  fee  that  no  a£i:  of  violence  is 
committed  within  its  jurifdi£tion.     When  a  violation 

of 
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^neutral  territory  takes  place,  that  country  alone.        The 
whofe  tranquillity  has  been  difturbed,  poffeffes  the      "'^ 
right  of  demanding  reparation  for  the  injury  which  (he    March  9th, 
has  fuftained.     It  is  a  principle  which  has  been  efta-        *  ^^' 
blifhed  1)y  a  variety  of  decifions,  both  in  this  and  the  Emifco,  cioiv, 

-.  .        >,  ,  ,  t     *<  1.        Lords,  Jan.  1 795. 

lupenor  Court,  that  the  enemy,  whole  property  has 
been  captured,  cannot  himfelf  give  the  claim,  but 
muft  refort  to  the  neutral  for  his  remedy.  Afts  of 
violence  by  one  enemy  againft  another  are  forbidden 
within  the  limits  of  a  neutral  teiritory,  unlefs  they  are 
f;uidioned  by  the  authority  of  the  neutral  (late,  which 
it  has  the  power  of  granting  to  either  of  the  bellige- 
rents, fubje£t,  of  courfe,  to  a  refponfibility  to  the  other. 
A  neutral  ftate  may  grant  permiflion  for  fuch  afts 
beforehand,  or  acquiefce  in  them  after  they  fhall  have 
taken  place ;  or  it  may,  as  has  been  done  in  the  pre- 
fent  inftance,  ftep  forward  and  claim  the  property. 

I  do  not  obferve  it  to  be  dated  in  the  claim,  that  the 
fovereign  on  whofe  behalf  it  is  given  was  a  neutral  at 
the  time  when  the  tranfadion  took  place.  But,  in 
order  to  give  effect  to  a  claim,  of  this  kind,  it  muft  be 
Ihewn  that  the  party  making  it  was  then  in  a  flate  of 
cl^  and  indifputable  neutrality.  If  he  has  fhewn  more 
favour  to  one  fide  than  to  the  other,  if  he  has  excluded 
the  fhips  of  one  of  the  belligerents  from  his  ports,  and 
hofpitably  received  thofe  of  the  other,  he  cannot  be 
confidered  as  afting  with  the  neceffary  impartiality. 
I  do  not  think  a  country,  ihewing  fuch  an  invidious 
diflin€tion,  entitled  to  claim  in  the  charader  of  a  neu- 
tral ftate.  The  high  privileges  of  a  neutral  are  for- 
feited by  the  abandonment  of  that  perfeft  indiflference 
between  the  contending  powers  in  which  the  effence  of 
neutrality  confifts. 

A  claim,  however,  has  been  given  by  the  Swedijh 
mimfter.    Now,  in  order  to  fupport  and  give  efied  to 
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Tht  this  c Wm,  two  thmgs  are  neceilary  to  be  eilabli£hi;d.-r- 
^  firft,  it  is  requifite  that  Sweden  fhould  appear  po  have 

^Vs^^^^*  been  in  a  ftate  of  perfeft  neutrality  at  the  tin^e  yii^ 
the  feizure  .wa3  made. — Secondly^  it  mud  be  fhe^^ 
that  the  a£l  of  yiolence  was  commi^tcsd  within  thje  limilB 
of  Swedijh  territory.  For,  if  the  fcene  of  hpfUUty 
did  not  lie  wi^in  the  territories  of  the  neutral  ftatc^ 
then  has  there  been  no  violation  pf  its  neutral  r|ght% 
apd  conTequei^tly  there  exifts  no  ground  of  complaint, 
and  no  foundation  for  the  claim. 

The  firft  queftipn  then  is,  how  far,  in  Atfgqfi  1 8 1  $ ^ 
Swt(kn  was  to  be  confidered  as  a  neutral  cQuntiy. 

It  is  not  to  be  difputed  that  the  condud  of  Snjoedm 
towards  this  country  had  been,  for  a  cpn(idera)>lQ  PW^ 
qf  a  very  unfriendly  defcription.  Impelled  by  feur^ 
or  fome  other  motive,  (he  had  excluded  J^rit^/k  (bipa 
from  her  ports,  and  had^  either  from  choice  or  Com* 
pqlfion,  adopted  that  courfe  of  policy  which  has  been 
impofed  by  the  French  ruler  on  the  other  nations  of 
Etfrope,  and  which  has  been  ternii^d  tk^  cortfinfnl0l 
fj/tem.  It  is  clear,  too,  th^t  ^wfden  ^fled  m  thi$ 
manner,  not  fron^  any  private  yiew3  refpe&iag  ber 
own  municipal  regulations,  but  in  the  execution  of  a 
plan  auxiliary  to  the  aiemy  of  this  country.  S^^ffcdn^ 
therefore,  by  her  conduct,  afforded  to  Great  MriiaM 
a  legitimate  caufe  of  war,  and  perfe&ly  ju(Ufied  tba 
feizure  of  Hanoe  by  the  Britijh  admiral.  The  feizure 
of  this  place  has  been  countenanced  by  the  Groyera- 
mcnt  of  this  country,  the  Britijh  flag  has  been  ho^^ 
and  every  ad  of  fovereignty  exercifed  on  the  iflwfi  ud 
the  roadfled  adjoining. 

This  was  the  ftate  of  things  originally ;  Britijh  (hipn 
were  excluded  from  the  ports  of  Sweden^  and  the 
ifland  of  Hanoe  was  occupied  by  Brif^/b  forces* 

After 
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'ARet  thIS)  a  declaration  of  wai*  Was  iflued  by  ihe        T^ 

CteVemment  of  Sweden ;  but  it  is  faid,  that  thie  two  ^-^^' 

countries  were  not^  in  reality,  in  a  (late  of  war,  becaufe  March  9th« 
the  declaration  was  unilateral  only.  I  am,  however, 
perfedUy  clear  that  it  was  not  the  lefs  a  war  on  that 
account,  for  war  may  exift  without  a  decliaration  on 
dther  fide.  It  is  fo  laid  down  by  the  beft  writers  on 
the  law  of  nations.  A  declaration  of  war  by  one 
country  only  is  not,  as  has  been  reprefented,  a  mere 
challenge,  to  be  accepted  or  refufed  at  pleafure  by  the 
other.  It  proves  the  exiftence  of  aftual  hoftilities  on 
one  fide  at  leaft,  and  puts  the  other  party  alfo  into  a 
ftate  of  war,  though  he  may,  perhaps,  think  propei* 
to  a&  on  the  defenfive  only.  It  is  the  lefs  neceflary 
for  me  to  itififl;  on  the  truth  of  this  pofition,  fince 
the  languslge  of  the  treaty  places  the  matter  beyond  AppewUi  a 
difpute.  What  appears  to  have  been  the  motive  which 
led  to  the  appointment  of  the  plenipotentiaries  ?  Why, 
•*  a  reciprocal  defire  to  put  an  end  to  the  war  which 
^^  bad  taken  place  j''  and  this  they  are  authorized  to 
csury  into  eflfed.  Here  then  is  a  direfl  recognition  of 
the  exiftence  of  an  antecedent  ftate  of  war  between  the 
two  countries.  I  cannot  dive  into  the  motives  which  led 
to  the  hoftile  declaration  on  the  part  of  the  Swedijh 
Government,  I  can  only  look  to  the  broad  fa£t,  the  6x* 
iftence  of  the  war.  It  may  be  true  that  Sweden  refort^d 
fo  the  meafure  with  great  reludance.  It  is  to  be  hoped 
that  all  countries  are  unwilling  to  enter  upon  hoftili- 
ties, and  that  they  haive  recourfe  to  them  only  with  a 
view  of  avoiding  greater  evils.  It  is  faid,  that  Sweden 
aded  from  fear  of  the  refentment  of  France^  and  it 
may  be  that  fhe  did  fo ;  but,  from  whatever  caufe  ic 
proceeded,  the  iafk  is,  that  a  war  did  take  place, 
though  it  was  carried  on  with  inertnefs  by  Sweden^ 
and  with  forbearance  by  Great  Britain^    This  war  has, 
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Th«         however,  been  happily  terminated  by  a  treaty  of  peace, 
"'"^  which  was  figned  by  the  plenipotentiaries  of  the  two 

^arcA  9th,  couniri'^s,  on  the  ibth  of  July^  ratified  by  the  Prince 
*^^'  Regent  or  Great  Britain  on  the  4th  of  Jugu/i,  and  by 
the  King  of  Swtdin  on  the  17th  of  the  fame  month* 
From  rbe  refult  of  thefe  dates  it  has  been  contended^ 
that  the  war  had  ceafed,  and  that  friendOiip  bad  beea 
re-eftabli(hed  before  ihe  time  when  thefe  veffels  were 
feized.  The  queftion,  therefore,  comes  to  this,  whe* 
ther  a  ratification  is  or  is  not  neceffary  to  give  effe€k 
;ind  validity  to  a  treaty  figned  by  plenipotentiaries. 
Upon  abftraft  principles  we  know  that,  either  in  pub*^ 
lie  or  private  tranfaftions,  the  afts  of  thofe  yeho  are 
vefted  with  a  plenary  power  are  binding  upon  the 
principal.  But,  as  this  rule  was  in  many  cafes  found 
to  be  attended  with  inconvenience,  the  later  ufage  of 
States  has  been  to  require  a  ratification,  although  the 
treaty  may  have  been  figned  by  plenipotentiaries.  Ac* 
cording  to  the  pradice  now  prevailing,  a  fubfequent 
ratification  is  eflentially  neceffary  ;  and  a  ftrong  con- 
firmation of  the  truth  of  this  pofition  is,  that  there  is 
hardly  a  modern  treaty  in  which  it  is  not  exprefsly  fo 
(lipulated ;  and  therefore  it  is  now  to  be  prefumed, 
that  the  powers  of  plenipotentiaries  are  limited  by  the 
condition  of  a  fubfequent  ratification.  The  ratification 
may  be  a  form,  but  it  is  an  effential  form  j  for  the 
inftrument,  in  point  of  legal  efficacy,  is  imperfeft 
without  it.  I  need  not  add,  that  a  ratification  by  one 
power  alone  is  infufficient;  that,  if  neceffary  at  all, 
it  mud  be  mutual ;  and  that  the  treaty  is  incomplete 
till  it  has  been  reciprocally  ratified. 

It  is  faid,  however,  that  the  treaty,  when  ratified, 
refers  back  to  the  tipie  of  its  fignature  by  the  plenipo« 
tentiaries,  and  that  it  does  fo  in  this  cafe  more  efpecially 
PA  account  gi  tl^e  terms  in  which  it  is  drawilt     The 

WQrd$ 
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words  in  one  of  the  articles  of  the  treaty — ^^  Dh  ee       Hie 
*^  moment  iaui/ujet  de  mSJintelUgence^  qui  aHpufiAJifter      "^ 
^  /era  regardi  comme  entierement  ceffant  et  deindiy*    Afardi9*, 
baye  been  pointed  out,  and  from  thefe  it  has  been       '  ^ 
contended,  that  all  hoftilities  were  to  ceafe  the  moment 
the  treaty  was  (igned.    But  I  take  that  not  to  be  the 
cafe }  the  pofidve  and  enabling  part  of  the  article  is^ 
that  there  Jhall  be  a  firm  and  inviolable  peace  between 
the  two  countries ;  the  other  part  is  defcriptive  only 
of  the  pacific  intention  of  the  parties,  and  of  their 
agreement  to  bury  in  oblivion  all  the  caufes  of  the 
israr.     It  does  not  ftand  in  the  fame  fubftantive  way 
as  the  former  part  of  the  article,  and  mud  be  con* 
iidered  as  mere  explanatory  defcription.     The  nature 
of  a  treaty  of  peace  is  well  explained  by  Vaitelj  who  ^^  4-  «•  «• 
lays  it  down  that  '^  a  treaty  of  peace  can  be  no  more 
^*  than  an  agreement.     Were  the  rules  (he  fays)  of 
^*  an  exa£t  and  precife  juftice  to  be  obferved  in  it, 
^'  each  pun£tually  receiving  all  that  belongs  to  him^ 
**  a  peace  would  become  impoffible."    He  goes  on  to 
day,  that  ^*  as  in  the  mod  juft  caufe  we  are  never  to 
'*  lofe  fight  of  the  reftoration  of  peace,  but  are  con- 
^'  ftantly  to'tend  towards  this  falutary  view,  no  other 
^'  way  is  left  than  to  agree  on  all  the  claims  and  griev- 
ances on  both  fides,  and  to  extinguifh  all  differences 
by  the  mod  equitable  convention  which  the  juncture 
^  will  admit  of."     It  is  therefore  an  agreement  to  wave 
all  difcuflion  concerning  the  refpe£tive  rights  of  the 
parties,  and  to  bury  in  oblivion  all  the  original  caufes 
of  the  war.     It  is  an  explanation  of  the  nature  of  that 
peace  and  good  underftanding  which  is  to  take  place 
between  the  two  countries,  whenever  that  event  (hall  be 
happily  accomplifhed.    It  would  be  a  ftretch  beyond 
the  limits  to  which  a  fair  interpretation  of  thefe  words 
could  be  cvrie^^  tp  fay  they  were  intended  to  convey 
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^the        turf  6ther  meaab^.    I  am  of  opinibn,  therefeire^  ditt 
Sti^A  Airtf.    ^j^^  nrtificarion  is  the  point  from  which  the  treaty  muft 


^,  t^ke  effed.  Dii  €e  moment  muft  be  referred  to  the 
*^*3«  wakimi  at  which  the  treaty  received  its  valid  ezifteade 
fcy  mutual  ratificacioii.  It  is  perfedly  clear  that  it  was 
fo  confidered  on  the  part  of  Sweden.  The  BrUfi^ 
afficer  who  was  fent  to  the  Swedijh  coaft  was  ffiU 
received  with  tiie  fame  caution  as  in  the  time  of  war, 
md  waa  blindfolded  before  he  was  permitted  to  enter 
Harljkam.  Hanee  remained  in  Britifh  pofleffion,  and 
the  only  communication  between  that  ifland  and  the 
snain  land  of  Sweden  was  by  flags  of  truce.  Though 
k  was  reafonable  to  exped  that  Sweden  would  return 
to  the  relations  of  amity  with  this  country,  yet  it  is 
quite  clear  that  (he  had  not  at  that  time  confirmed  the 
treaty^  and  therefore  could  not  be  entitled  to  the  benefit 
•f  a  neutral  chara£ber. 

But|  in  order  to  give  validity  to  the  prefent  claim, 
another  propofition  muft  neceflarily  be  maintained :  It 
muft  be  (hewn  that  the  place  of  capture  was  wirhin  the 
Snuedijb  territories ;  and  I  am  of  opinion  that  it  was 
AOL  Hanoe  had  been  taken  pofleflion  of  by  a  Britijb 
force,  and  that  pofleflion  had  not  been  difturbed.  If 
it  was  taken  ac  firft  by  connivance,  and  by  a  feizune 
tiiat  was  hoilile  in  appearance  only,  it  was  certainly 
in  dired  hoftile  pofleflion  afterwards.  The  £^  that 
the  roadfted  was  occupied  by  a  Britijb  force  is  avowed 
by  the  Americans  themfelves,  who  fay,  that  they  came 
diere  to  obtain  the  prote£tion  of  Briti/h  fliips  of  war. 
This  muft  be  confidered  as  a  direft  recognition  that  it 
was  a  Britijhy  not  a  Swedijh  ftation ;  for  Britijh  OApi 
were  excluded  from  the  ports  of  Sweden.  There  wak 
BO  femblance  of  Swedijh  authority;  and  the  mere 
vicinity  of  the  main  land  of  Sweden  will  n6r  in  the  leaft 
dtgTM  aker  tft^  caib.    Where  two  countriea  are  fepsh 
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rated  from  each  other  by  a  very  narrofnr  i^oe^  k  does        !%«» 
|lpc  foiifxw  th^t  oae  of  them  may  jaMXt  exeivsife  the  i»g|hts     ''"^     *; 
fSjf  var  wdti^in^  limits  of  thai  fyt^c^  merely  hecaufe    Mmilga^ 
1^  may  KK:c<^Qa  fome  iincQiiyenieiice  to  its  ndghbour.  ^ 

^ppo(je  (f f^a/  Briiain  nt  war,  asd  S^'ii  in  a  ftate  of 
fl^tniJily,  can  it  be  faid  that  Spain  could  require  this 
p9|mtry  to  ^bftaia  from  capturing  the  Teflek  of  her 
ep^py  JA  th^  Strqights  of  Gibraltar  f  Such  a  pro* 
^ff/jji^Z  might  be  inconvenient  to  Spahty  oa  accoiwt 
qftbe  prpxiiniry  qf  h^r  coaft;  but  that  is  a  circua- 
^f^lHi^  which  could  not  abridge  tihe  uadoubted  right  of 
Qr$4a  Briu^n.  It  i$  an  incidental  inconvenience, 
'^fi^Qg  n^c<flarily  from  the  vipnity  of  the  two  countries. 
I  am  of  opinion  that  the  claim  which  has  been  given 
fdf\&  upon  the  two  eflential  points,  both  m  refped  of 
t^e  neutrality  of  S'mden^  and  of  the  neutrality  of  the 
{dace  of  capmre,  and  confequently  that  thefe  fbipu  and 
cargoes  are  liable  to  condemnation. 


GUTE  HOFFNUNG,  Stbi fins.  ^^  "*• 
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'HIS  was  the  cafe  of  a  Ihip  under  the  Rojiock  flag  ^^^^^•^jJi 
and  pa&j^  l^ut  defcribed  by  the  nudler^  in  his.  not  protea  oae 
depofitions,  to  belong  to  a  perfon  refident  at  HuU.  „  ai^^nce 
She  was  captured  on  a  voyage  from  Hull  to  Tonningen^  ^^i^Lf 
having  a  Britijh  licence  on  boai^d*  grated  f oy  "  t6^  ***^n*^*rfbSlif 
•*  Mecklenburgb  pip  thi  Cute  HMmng;^^  and  the  forcign,the court 

n.  ,,  -  r-fti        win  not  mquire 

queition  was,  whether  the  reprelentation  made  by  tb^  whether  there  a 
Hauler,  that  the  owner  refided  m  this  country,  would  "i^/^ 
take  the  (hip  out  of  the  prote£tion  to  which  (he  would 
ether  wife  be  entitled  under  the  terms  of  the  licence. 

Judgment. 
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Tht  Judgment. 

HorrNUNo.        Sir  W.  Scott. — This  Ihip  was  proceeding  from  HuU 

' ■  to  Tonningen,  under  a  licence  in  which  (he  is  defcribed 

jtfinndk  xxth,  ^^  ^^^  Mecklenburgh  Jhip  the  Guie  Haffnung ;  and  a 

Mecklenburgh  Jhip  fhe  is  in  every  thing  that  conftitutes 
appearance,  whatever  may  in  reality  be  her  national 
charader.    The,  mafter  and  crew  are  foreigners,  be- 
longing to  the  North  of  Germany y  and  the  (hip  is  fiir- 
nilhed  with  the  regular  Mecklenburgh  papers.    She 
has,  therefore,  every  appearance  of  a  Mecklenburgh 
ihip,  and  there  is  nothing  to  rebut  the  prefumptbn 
that  fhe  is  fo  in  point  of  fad,  but  the  account  given 
by  the  mafter,  who  fays,  that  the  veflel  belongs  to 
Mr.  Cofack  of*  Hull^  whom  he  believes  to  be  a  foreigner, 
but  he  does  not  know  in  what  country  he  was  bom, 
or  to  whom  he  is  a  fubjeft.    The  queftion  is,  whether, 
under  fuch  circumflances,  I  fhall  look  farther  into  the 
cafe,  for  the  purpofe  of  enquiring  whether  there  is 
any  Britijh  interefl  in  this  fhip,  and  I  am  of  opinion 
that  it  is  not  neceflary  for  me  fo  to  do.     There  can  be 
nothing  to  alarm  the  jealoufy  of  the  Court  in  this  am- 
biguous charafler  of  the  vefTel,  becaufe,  as  to  any 
improper  communication,  that  might  as  effeQually  be 
carried  on  by  means  of  a  Mecklenburgh  as  a  Britijb 
ihip.  What  might  be  the  refult  of  a  more  prying  invet 
tigation  into  the  charader  of  this  vefTel,  it  is  impoflible 
for  me  to  fay,  but  I  do  not  feel  myfelf  called  upon  to 
inveftigate  this  matter  farther.     It  muft  be  underftood 
that  I  do  not,  in  this  cafe,  intend  to  decide  that  a  fhip 
in  fa£t  and  in  appearance  Britijh\  would  bie  proteQed 
under  a  licence  granted  to  ^  Mecklenburgh  Jhip. ^—^ 
Ship  and  cargo  reftored,    on  payment  of  captor's 
expences. 
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SEDULOUS,  Mills.  March  14th. 

1813. 

npHIS  was  the  eafe  of  a  Briiijb  fhip  and  cargOi  \19hich  a  (tore  ihipre* 
had  been  taken  by  a  French  privateer,  and  recap-  projl^y^&pm 
tured  by  His  Majefty's  ftore-QiJp  Abundance.    The  ^^titSlo" 
queftion  was,  whether  2,Jiore-Jhip  was  entitled  to  one-  eighth  only  for 
fixth  or  one«eighth  only  for  falvage,  on  the  recapture 
of  Britijh  property  from  the  hands  of  the  enemy. 

« 

Judgment. 

Sir  fV.  Scoii.-^This  cafe  turns  upon  the  interpreta- 
tion of  the  Prize  Aft,  fo  far  as  it  relates  to  falvage.  4sO.$.€.f%. 
By  the  7th  fedtion  of  the  ftatute  it  is  enafted,  "  That 
<^  if  any  fhip,  or  veffel,  or  boat,  taken  as  prize,  or 
'^  any  goods  therein,  fhali  appear  and  be  approved,  in  ^ 
any  Court  of  Admiralty  having  a  right  to  take  cog- 
nizance thereof,  to  have  belonged  to  any  of  His. 
Majefty's  fubjeds  of  Great  Britain  or  Ireland j  or  of 
any  of  the  dominions  and  territories  remaining  and 
continuing  under  His  Majefty's  prote£lion  and  obe<* 
dience,  which  were  before  taken  or  furprized  by 
any  of  His  Majefty's  enemies,  and  at  any  time 
'^  afterwards  again  furprized  and  retaken  by  any  of  Hii 
•*  Majejlfsjbips  of  war^  or  any  privateer,  or  other 
*^  fhip,  veflel,  or  boat,  under  His  Majefty's  protedion 
<<  and  obedience,  that  then  fuch  fhips,  vefleb,  boats, 
^  and  goods,  and  every  fuch  part  and  parts  thereof 
*f  as  aforefaid,  formerly  belonging  to  fuch  His  Ma- 
*^  jefty's  fubjeds,  fhall,  in  all  cafes,  (fave  in  fuch  as 
'*  are  hereafter  excepted,)  be  adjudged  to  be  redored, 
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The         **  and  Ihall  be,  by  the  decree  of  the  faid  Court  of 
V    **  Admiralty,   accordingly   reftored   to  fuch   former 
Mfirch  i4tht    ^*  owner  or  owners,  or  proprietor  or  proprietors,  he 
'  *^*        *^  or  they  paying  for  and  in  lieu  ot  falvage,  {if  retaken 
^^  by  any  of  His  Majefiyr  fiAfs  ^  hated  armed  fhips^ 
^*  ene^eighih  part  of  the  true  value  of  the  fbips,  vefleli^ 
**  boats^  and  goods,  refpeSively  fo  td  be  rdfeted^ 
**  which  faid  falvage  of  one-eighth  fhaU  be  ailf'iii^ered 
^  and  paid  ta  the  flftg^offieers',  captkins,  ofEc^rs,  fei^- 
raeni  marines,-  and  foldierrf;  iri  Hh  Majiififr  fSd 
fhip'crfhips  of  war,  td  be  dWdfed  irt  futtf  litailtttf 
as  before- in- riiis  aft  is  direftedi  ttjiucliittg  titeHmre' 
of  prizes  belonging  to  the  flag-officers,  captains, 
^*  officers,  feamen,  marines,  and  foldiers,  urtferrprizes 
aretAtenby^aiiyof  ffi^Mijefty^sfhfps^of*^    aad, 
if  rcAkkdi  by  any  |Jrivatter,  or  other  ffiip,' veflfil;  of 
*•  boat,  one-'ftxth  part  of  the  true  value,**  &c.    Thfe- 
qoeftion  i8,<  to  whidh  of  theltf  twomtdf  of  falva^  this 
fl»re«flii|>'(hall  b6  entitled  for  the  fervice  iNehai'p^r- 
fernnedv    Nbw;  tiMng^  the  whole  daufe-  togrtherj  I* 
tfeSrik  the  fenfe-ahd  riidwiirig  of  the  aft  is,^  thkt  the 
itealkr-ftatecHrAh^e  iscon^hed  ta^(^^    of  vwr  on 
th€  public  military  eftablifhtnent  of  thecoiWtrJr;    It » 
faid,  that  tHefe  ftorc-fhip^  ought  to  beptit  ontbe*faitae 
fdotinj  with  revenue  tmtters,  \^bich  are*  entitled  td  the 
Mghtrrate  of  falvage^  but  there  is,  I  think,  a  clear 
diftkiaion  bctwtei;  the-  twb  defcriptions  of  veffiKls. 
Revenue  cutters  are  not  on  theniilitary,  btif  the fifcal * 
eftablifhment  of  the  (late ;  and,  if  they  are  ^titled  *to 
nsake  captures  from  the  enemy,  it  is  only  in  virtue -of 
their  letters  of  marque,  by  takmg  which  they  acknow- 
ledge themfelves  to  be  private  (hips  of"  war.     The 
qui^ftibn,  then,  is  reduced  to  this — Are  thefe*ft0re.fhq>s 
port  of  the^public  military  eftablilhmcnt  of  the  country  ? ' 

and 
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and  I  fee  no  reafon  for  faying  that  they  are  not.  They        The 
are  armed  at  the  public  cxpence,  are  commanded  by     *'°"'-°''"- 


commiifioned  officers,  are  rated  as  (hips  of  war,  and,  -^^'^  ^^ 
bearing  that  charader,  are  entitled  to  make  captures 
on  then:  own  account.  Their  primary  bufinefs  is  the 
conveyance  of  (tores,  but  they  are  not  prohibited  from 
taking  prizes.  I  muft  confider  them  as  forming  part 
of  the  military  eftabli(hment  of  the  country,  and  ac-  ' 
cordingly  pronounce  them  to  be  entitled  only  to  the 
lower  &lvage  of  an  eighth. 
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TTrHEREAS  the  Ifland  of  Heligoland  furrendered  to  His  Ma-  Ordtr,3iftiVffly 
^  ~    jefty's  Forces,  and  is  now  in  His  Majefty's  pofTelBon  ;  His  l^^^^  jj^iljl 
Majefty  is  pleafed^  by  and  with  the  advice  of  His  Privy  Council,  land, 
to  order,  and  it  is  hereby  ordered.  That  the  trade  to  and  from 
Heligoland  (hall  be  confined  to  Britt/h  (hips,  navigated  according 
to  law,  except  in  cafes  where  His  Majedy  may  be  pleafed  by  His 
fpecial  licence  other  wife  to  permit. 

And,  for  the  more  eflFeftually  preventing  any  Foreign  veffel 
carrying  on  any  trade  to  or  from  the  faid  ifland,  contrary  to  His 
Majefty's  will  and  pleafm-e,  as  by  this  Order  exprelTed  ;  His  Ma- 
jefty is  further  pleafed,  by  and  with  the  advice  of  His  Privy 
Council,  to  order,  and  it  is  hereby  ordered.  That  no  foreign 
▼effel,  except  as  before  excepted,  fliall  enter  into  the  port,  har- 
bour, or  road  lying  between  the  Ifland  of  Heligoland  and  Sandy 
Ifland,  and  the  ftioals  of  the  faid  iflands  refpedlivcly,  and  com- 
monly called  or  known  by  the  names  of  the  North  Haven  and 
the  South  Haven,  under  any  pretence  whatever  :  and  that  no 
goods,  wares,  or  merchandize  whatfoever,  ftiall  be  in  any  manner 
put  on  fliore  in  any  part  of  the  faid  Ifland  oi  Heligoland y  from  any 
fuch  foreign  veffel,  or  carried  from  the  fhore  of  fuch  ifland  to  any 
fuch  foreign  vefl*el,  or  in  any  manner  tranfhipped  from  any  fuch 
foreign  veffel  into  any  veflel  lying  in  the  faid  harbour,  port,  or 
road,  or  from  any  veffel  lying  in  the  faid  .harbour,  port  or  road, 
into  any  fuch  foreign  veffel. 

And  the  Right  Honourable  the  Lords  Commiflioners  of  His 
Majefty's  Treafury,  and  the  Lord^  Commiflioners  of  the  Ad- 
miralty, are  to  give  the  nf  ceffary  direAions  herein  as  to  them  may 

fpe^vely  appertain. 

STEPH,  COTTRELL. 


CO 
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Order,  a6th  flTHEREAS  His  Majefty  by  His  Order  in  Council  of  the  i  ith 

April  1809.  ▼  *    November  1807,  was  pleafed^  for  the  reafons  afiigned  thereiiiy 

to  order,  that  **  all  the  ports  and  places  of  France  and  her  alliesy 
or  of  any  other  country  at  war  with  His  Majefty,  and  all  other 
ports  or  places  in  Europe  from  which,  although  not  at  war  with 
His  Majefty,  the  Britl/b  flag  is  excluded,  and  all  ports  or  placet 
in  the  colonies  belonging  to  His  Majefty's  enemies,  (hould  from 
thenceforth  be  fubje6):  to  the  fame  reftrifiions^  in  point  of  trade 
and  navigation,  as  if  the  fame  were  adually  blockaded  in  the  moft 
ftrift  and  rigorous  manner  ;'*  and  alfo  to  prohibit  *'  all  trade  in 
articles  which  are  the  produce  or  manufadture  of  the  f&id  countries 
or  colonies :  And  whereas  His  Majefty  having  been  neverthelefs 
defirous  sot  to  fubje6l  thofe  countries  which  were  in  alliance  or  in 
amity  with  His  Majefty,  to  any  greater  inconvenience  than  was 
absolutely  infeparable  from  carrying  into  efte6t  His  Majefty's  juft 
determination  to  counteradl  the  defigns  of  His  enemies^  did  make 
certain  exceptions  and  modifications  expreifed  in  the  faid  Order  of 
the  I  Ith  November,  and  in  certain  fubfequent  Orders  of  the  a5th 
oi  No^'embir^  declaratory  of  the  aforefaid  Order  of  the  nth  of 
November^  and  of  the  i8th  of  December  1807,  and  the  30th  of 
March  1808. 

And  whereas  in  confequence  of  divers  events  which  have  taken 
place  fmce  the  date  of  the  firft  mentioned  Order,  afFe6Ung  the  re* 
lation  between  Great  Britain  and  the  territories  of  other  powers,  it 
is  expedient  that  fundry  parts  and  provifions  of  the  fiud  Orders 
fhould  be  altered  or  revoked : — 

His  Majefty  is  therefore  pleafed,  by  and  with  the  advice  of  Hi 
Privy  Council,  to  revoke  and  annul  the  faidfeveral  Orders,  except 
as  herein -after  expreffed  ;  and  fo  much  of  the  faid  feveral  Orders^ 
except  as  aforefaid,  is  hereby  revoked  accordingly. 

And  His  Majefty  is  pleafed,  by  and  with  the  advice  of  Hi^ 
Privy  Council,  to  order,  an^  it  is  hen  by  ordered.  That  all  th*^- 
ports  and  places  as  far  north  as  the  river  Ems  inclufively,  un 
the  government  ftyling  itfelf  tlie  Kingdom  of  Holland,  and 
ports  and  places  under  the  government  of  France^  together  wi 
the  colonies,  plantations,  and  fettlements  in  the  poifefiion  of  tho: 
governments  refpe6lively  ;  and  all  ports  and  places  in  the  northe: 
parts  of  Italy y  to  be  reckoned  from  the  ports  of  Orbitello  an 
Pefaro  inclufively,  fhall  continue  and  be  fubjed  to  the  fame 
ftridioDS  in  point  of  trade  and  navigatiooi  without  any  exceptioi 
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as  if  the  fame  were  adually  blockaded  by  Hit  Majefty*8  naval 
forces  in  the  moft  ftridl  and  rigorous  manner ;  and  that  every  veiTel 
iroiiinj  from  and  to  the  faid  countries  or  colonies,  plantations  or 
fettlementSy  together  with  all  goods  and  merchandize  on  boards 
ihall  be  condemned  as  prize  to  the  captors. 

And  His  Majefly  is  further  pleafed  to  order,  and  it  is  hereby 
ordered.  That  this  Order  (hall  have  effed  from  the  day  of  the 
datethereof)  with  refped  to  any  (hip  together  with  its  cargo 
which  may  be  captured  fubfequent  to  fuch  day,  pn  any  voyage 
which  is  and  (hall  be  rendered  legal  by  this  Order,  although  fuch 
voyage  at  the  time  of  the  commencement  of  the  fame  was  unlaw- 
ful, and  prohibited  under  the  faid  former  Orders ;  and  fuch  fhipt 
upon  being  brought  in  (hall  be  releafed  accordingly ;  and  with  re- 
fped  to  all '  (hips,  together  with  their  cargoes,  which  may  be 
captured  in  any  voyage  which  was  permitted  under  the  exceptions 
of  the  Orders  above  mentioned,  but  which  is  not  permitted  ac« 
cording  to  the  provifions  of  this  Order,  His  M^efty  is  pleafed  to 
order,  and  it  is  hereby  ordered,  that  fuch  (hips  and  their  cargoes 
ihall  not  be  liable  to  condemnation,  unlefs  they  (hall  have  received 
adual  notice  of  the  prefent  Order  before  fuch  capture  ;  or,  in  de- 
fault of  fuch  notice,  until  after  the  expiration  of  the  like  intervals 
from  the  date  of  this  Order,  as  were  allowed  for  con(lru£Uve 
notice  in  the  Orders  of  the  25th  of  November  1807,  and  the  18th 
of  May  1808,  at  the  feveral  places  and  latitudes  therein  fpecified. 

And  the  Right  Honourable  the  Lords  Commiflioners  of  His 
Majefty's  Treafury,  His  Majefty*s  Principal  Secretaries  of  State^ 
the  Lords  Commi(fioners  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty,  and  Judges  of  the  Court  of  Vice- 
Admiralty,  are  to  give  the  neceflary  diredions  herein  as  to  them 
may  refpe^vely  appertain. 

STEPH.  COTTRELL. 
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TRAITE  de  Paix  entre  Sa  Majefte  le  Roi  de  Suede  d'une 
part,  et  Sa  Majefte  le  Roi  du  Royaume  Uni  de  la  Grande 
Bretagneet  de  Tlrelande  de  I'autre,  faitet  conclu  a  Orcbro  * 
le   18  Juillet  1812,  et  y  ratifi6  le  17  Ao{it  et  a  Carlton 
Houfe  le  4  du  m^me  mois. 

V[OUS  Charles  par  la  Grace  de  Dieu  Roi  de  Suede,  des  Goths  Treaty  of  ^ 

■^^    et  des  Vandales,  &c.  &c.  &c.  H6ritier  de  Norvcge,  Due  between  C^ 
de  Schlefvig  Hollftein^  de  Stormarie  et  de  Ditnurfen,  Comte  s^^^,    ' 

[a  2]  d*01dea- 
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d*01dcnbourg  ct  de  Delmcnhorft,  &c.  &c.  favoir  faifons :  Qu*ayaiit 
rencontr6  chcz  Son  AttefTe  Royale  le  Prince  Regent,  au  nom  ct 
de  la  part  de  Sa  Majefle  le  Roi  du  Royaume  Uni  dc  la  Grande 
Bretagne  et  de  I'lrlande,  une  inclinatkn  rectproque  de  mtttrejin  h  la, 
guerre  fufvenue  entre  noire  Royaume  et  le  Royaume  Uni  de  la  Grande 
Bretagne  et  de  I' Irlande^  ainfi  que  d'entrer  en  negociation  pour  la 
conclufion  d'un  Traitc  de  Paix  et  d'Amitie  entre  les  deux  Etats ; 
ct  qu'ayant  nomind  pour  cette  effet  nos  am6s  et  ffaux,  le  Sicnr 
Laurent  Baron  d*Engeftrom,  un  des  Seigneurs  du  Royaume  dc 
Suede,  Miniftre  d'Etat  et  des  Affaires  Etrangcres,  Chancclier  de 
I'Univerfitic  de  Lund,  Chevalier  Commandeur  de  Nos  Ordrc% 
Chevalier  de  I'Ordre  Royal  de  Charles  XIII.,  Grand  Aigle  dc  la 
Legion  d'Honneur  de  France,  et  le  Sieur  Guftave  Baron  de 
Wetterftedt,  Notre  Chancelier  dc  la  Cour,  Commandeur  de  Notre 
I'Ordre  de  I'Etoile  Polairc,  Un  des  dix-huit  de  l*Acadcmie 
Suedoife ;  tout  comme  Son  Altcffe  Royale,  le  Prince  Regent, 
au  nom  et  de  la  part  de  Sa  Majefte  le  Roi  du  Royaume  Uni  de  la 
Grande  Bretagne  et  de  Tlrlande,  vient  d*y  autorifcr  dc  Son 
C6t^,  le  Sieur  Edvard  Thornton,  Ecuyer ;  lefquels  ont  drefli^, 
conclu,  fign(^,  et  fcelle  a  Orebro  le  i8  Juillet  de  laprefent  Ann6c 
un  Traitd  de  Paix  et  d'Amitie  portant  mot  pour  mot  ce  qui  fuit. 


In  the  name  of  the  Mo  ft  Holy 
and  Undivided  Trinity. 

XJIS  majefty  the  King  of  the 
United  Kingdom  of  Great 
Britain  and  Ireland,  and  his  ma- 
jefty the  King  of  Sweden,  being 
equally  animated  with  the  defire 
of  re-eftabli(hing  the  ancient  re- 
lations of  friendfliip  and  good 
underftandlng  between  the  two 
crowns,  and  between  tlieir  re- 
fpeftive  ftates,  have  niuncd  for 
this  purpofe  their  plenipoten- 
tiaries ;  that  ife  to  fay.  His  royal 
higluiefs  the  Prince  Regent,  in 
the  name  and  on  the  behalf  of 
his  majefty  the  King  of  the 
United  Kingdom  of  Great  Bri- 
tain and  Ireland,  Edward  Thorn- 
ton Efquire;  and  his  nujefty 
the  King  of  Sweden,  Lawrence 

Baron 


Au  nom  de  la  Tce3  Sainte  ct 
Indivifible  Trinitc. 

C  A  majefte  le  Roi  du  Royaume 
Uni  de  la  Grande  Bretagne 
et  de  rirlande,  et  fa  majefte  le 
Roi  de  Suede,  ^galement  anim^ 
du  d^fir  de  rctabhr  les  anciennct 
relations  d'amitii^  et  dc  bonne 
correfpondance  entre  les  deux 
couroiincs  et  entre  leurs  etats 
rcfpedlifs,  ont  nomm^  pour  cet 
effet  leurs  plenipotentiairet ; 
c*eft  a  dire.  Son  alteffe  royale  le 
Prince  Regent,  au  nom  et  de  la 
part  de  fa  majeftd  le  Roi  da 
Royaume  Uni  de  la  Grande 
Bretagne  et  de  I'lrlande,  le  Sieur 
Edouard  Thornton,  Ecuyer ; 
et  fa  majeftiS  le  Roi  de  Suede, 
le  Sieur  Laurent  Baron  d'£n- 
geftromi  un  des   feigneurs  da 

Royaume 
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Baron  d'Engeflrom^  one  of  the 
-nobles  of  the  kingdom  of  Swe- 
den^ minifter  of  (late  and  of 
foreign  affairs,  chancellor  of  the 
univerfity  of  Lund,  knight  and 
commander  of  the  orders  of  the 
King,  knight  of  the  royal  order 
of  Charles  the  thirteenth,  Grand 
Eagle  of  the  legion  of  honour 
of  France ;  and  GuftaTUS  Baron 
dcWetterftedt,  chancellor  of  the 
court,  commander  of  the  order 
of  th«  Polar  Star,  one  of  the 
eighteen  members  of  the  Swedifh 
academy :  the  which  plenipoten- 
tiaries, after  having  exchanged 
their  full  powers,  drawn  up  in 
full  and  due  form,  have  agreed 
upon  the  following  articles  : 

Article  I. 
There  (hall  be  between  their 
majeflies  the  King  of  the  United 
Kingdom  of  Great  Britain  and 
Ireland^  and  the  King  of  Swe- 
den, their  heirs  and  fiicceflb'rs, 
and  between  their  fubjefts,  king- 
doms, and  refpedlive  ftates,  a 
firm,  true,  and  inviolable  peace, 
and  a  iincere  and  perfect  union 
and  friendfhip,  fo  that  from  this 
moment  every  caufe  of  mifun- 
derftanding  which  may  have  ex- 
iiled  between  them  (hall  be  re- 
garded as  entirely  ceaiing  and 
done  away. 

Article  II. 
The  relations  of  friendfhip 
and  commerce  between  the  two 
kiogdoms  (hall  be  re-eilabli(hed 
Upon  the  footing  on  which  they 
ftood  on  the  ift  day  of  January 
1791 ;  and  all  the  treaties  and 

conventions 


Royaume  de  Suede,  mimftre 
d'etat  et  des  affaires  etrangires, 
chancelier  de  I'univerfit^  de 
Lund,  chevalier  et  commandeur 
des  ordres  du  Roi,  chevalier  de 
I'ordre  royal  de  Charles  treize* 
Grand- Aigle  de  la  legion  d*hon« 
neur  de  France  ;  et  le  Sieur 
Guftave  Baron  de  Wetterftedt, 
chancelier  de  la  cour,  comman 
deur  de  Pordre  de  TEtoile  Po- 
laire,  un  des  dix  huit  de  PAca- 
d^mie  Su^doife  ;  lefquels  pl^ni- 
potentiaire8,apres  avoir  ^changr^s 
leiurs  pleinpouvoirs,  drefTi^  en 
pleine  et  diie  forme,  font  con* 
venus  des  articles  fuivans  : 


Article  I. 
II  y  aura  entre  leurs  majeft^s, 
le  Roi  du  Royaume  Uni  de  la 
Grande  Bretagne  et  de  PIrlande, 
et  le  Roi  de  Suede,  leurs  h^ri- 
tiers  et  fuccelTeurs,  et  entre 
leurs  fujets,  royaumes,  et  6tats 
refpe&ifs,  une  ferme,  vraie,  et 
inviolable  paix,  et  une  iincire  et 
parfaite  union  et  amiti6,  de  forte 
que  des  ce  moment  tout  fujet 
de  mesintelligence^  qui  ait  p!^ 
fubfifter  entr*  elles,  fera  reg^arde 
conime  entierement  ceffant  et 
d^truit. 

Article  II. 
Les  relations  d*amiti6  et  de 
commerce  entre  les  deux  pays, 
seront  r^tablies  fur  le  pied  oil 
elles  6toient  au  premier  our  de 
Janvier  1791,  et  tous  les  trait68 
et  les  conventions  fubfifUnt  entre 

les 
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ooAventiont  fubfifting  between 
the  two  countries  at  that  epoch 
(hall  be  regarded  at  renewed  and 
confinned,  and  they  are,  by  the 
pfcfent  treaty,  renewed  and  con- 
finned  accordingly. 

Article  III. 

If  in  refentment  of  the  pre- 

fent  pacification,  and   the  re- 

eftablifhment    of   good    under- 

ftanding  betcireen  the  two  coun« 

tries^  any  power  whatfoever  (hall 

make   war   upon    Sweden,   his 

majefty  the  King  of  the  United 

Kingdom  of  Great  Britain  and 

Ireland  engages   to  take  mea- 

fures,  in  concert  with  his  majefty 

the  King  of  Sweden,   for  the 

fecurity  and  independence  of  his 

ftates. 

Article  IV. 

The  prefent  treaty  (hall  be 
ratified  by  the  two  high  con« 
tradUng  parties,  and  the  ratifi- 
cations (hall  be  exchanged  within 
fix  weeks,  or  fooner,  if  poffible. 

In  faith  whereof,  we  the  un- 
derfigned^  in  virtue  of  our 
full  powers,  have  figned  the 
prefent  treaty,  and  have 
fixed  thereto  the  feal  of 
our  arms. 

Dbne  at    Orebro,  the  eigh- 
teenth day  of  the  month  of 
July,  in   the  year  of  our 
Lord  one   thoufand  eight 
hundred  and  twelve. 

The  Baron  d*^ngeftrom»  Le  Baron  d'Engefirom. 

EdwThomion.         ^^'^'^  Edw.Thomion.       ^^'^'^ 

(L.S.)  (L.S.) 

G.BarondeJVetterftedt.  G.  Baron  de  l^OUrJUdt. 

(L.S.)  (L.S.) 

A  cec 


les  deux  ^tt  a  cette  ^poqae» 
feront  regard^  conune  renou- 
vell6s  et  confirm^s,  et  font  ainfiy 
par  le  prefent  trait6,  renouvell^s 
et  confirm^ 

Article  IU. 
Si  en  hain  de  la  pacificatkm 
pr^fente,  et  du  r^ablilTenient  de 
la  bonne  correfpondance  entre 
les  deux  pays,  queique  puiffance 
que  ce  foit  fait  la  guerre  a  la 
Suede,  fa  Majeft6  le  Roi  du 
Royaume  uni  de  la  Grande  Bre- 
tagne  et  d'Irlande,  s'engage  de 
prendre  des  mesures  de  concert 
avec  fa  majefty  le  Roi  de  Suede, 
pour  la  furet^  et  pour  Pind^pen- 
dance  de  fes  ^tats* 

Article  IV. 
Le  prefent  traits  fera  ratifi^ 
par  les  deux  Hautes  Partiea 
Contrafiantes,  et  les  ratifications 
en  feront  dchang^s  en  fix  fe« 
maines,  ou  plut6t  fi  faire  fe  peat. 

En  foi  de  quoi,  nous  souf- 
fignes,  en  vertu  de  nos 
pleinpouvoirs,  avons  fign^ 
le  prefent  trait^,  et  Pavons 
munidu  cachet  de  nos  annea. 

Fait  a  Orebro  le  dix  huitieme 
jour  du  moia  de  Jiiillet» 
Pan  de  grace,  mil  huit  cent 

et  douze. 
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A  ces  caufes  nous  avons  voolui  ratifier,  approuyer  et  accepter 
ce  Tndt^  de  Paix  et  d'Amiti^  avec  tous  fes  articles^  points  et 
daufes,  tels  qu'ils  font  infi^s  ici  mot  pour  mot,  comme  par  la 
pr^fent  nous  le  ratifions,  approuvons  et  acceptons,  de  la  maniere 
la  plus  efficace  que  faire  fe  peut,  voulons  et  promettons  de  tenir 
et  de  remplir  (incerement,  fidelement  et  loyalement  ce  que  contient 
et  di&e  le  dit  Traits  de  Faix  et  d' Amiti^,  et  tous  fes  articksy 
points  et  claufes.  £n  foi  de  quoi  nous  avons  fign^  la  prefente  de 
notre  propre  main  et  y  avons  fait  attacher  notre  Grande  Sceau 
Royal,  £ait  a  notre  Chateau  d'Orebro  le  dix-feptieme  jour  d'Aodt 
I'an  de  grace  mil  huit  cent  douze. 

CHARLES,    (L.S.) 
Laurent  d'ExGssTRdM. 


Ratification  of  the  aforefaid  Treaty  of  Peace  by  His  Royal 
Highnefs  the  Prince  Regent  of  the  United  Kingdom  of 
Great  Britain  and  Ireland^  in  the  name  and  on  the  behalf 
of  His  Majeily. 

GEORGE  the  Third,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Irelan{i,King,  Defender  of  the  Faith, 
Duke  of  Brunfwick  and  Lunenhurgb,  Arch-Treafurer  and  Prince 
Eledor  of  the  Holy  Roman  Empire,  &c.  To  all  and  (ingular  to 
whom  thefe  prefents  (hall  come,  greeting :  Whereas  a  treaty  of 
peace,  union,  and  friendfhip,  between  His  Majefty  and  his  good 
Brother  the  King  of  Sweden^  was  concluded  and  figned  at  Orehro 
on  the  eighteenth  day  of  July  one  thoufand  eight  hundred  and 
twelve,  by  the  plenipotentiaries  of  His  Majefly  and  of  his  faid 
good  Brother,  duly  and  refpedlively  authorized  for  that  purpofe  ; 
which  treaty  is  word  for  word,  as  follows : 

(Inferatur.j 

We  having  feen  and  coniidered  the  treaty  aforefaid,  have,  in 
the  name  and  on  the  behalf  of  His  Majcfty,  approved,  ratified, 
and  confirmed  the  fame  in  all  and  every  one  of  its  articles  and 
claufes,  as  we  do  by  thefe  prefents  approve,  ratify,  accept,  and 
confirm  it,  for  His  Majefty,  his  heirs  and  fuccefibrs,  engraging 
and  promifing  upon  our  word,  that  we  will  fincerely  and  faith- 
fully perform  and  obferve  all  and  fingular  the  things  which  are 
contained  and  expreifed  in  the  aforefaid  treaty ;  and  we  will  never 

fuffer 
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fuffer  the  fame  to  be  violated  by  any  one,  or  tranfgrefTed  in  any 
manner,  as  far  as  it  lies  in  our  power.  For  the  greater  teftimony 
and  validity  of  all  which,  we  have,  in  the  name  and  on  the  behalf 
of  His  Majefly,  caufed  the  Great  Seal  of  Great  Britain  to  be 
affixed  to  thefe  prefents,  which  we  have  ilgned  with  our  hand. 
Given  at  our  palace  at  Carlton  Houfcy  the  fourth  day  of  Augufi  in 
the  year  of  our  Lord  one  thoufeuid  eight  hundred  and  twelve*  and 
of  His  Majefty's  rdgn  the  fifty*fecond. 

In  the  name  and  on  the  behalf  of  His  Majefty^ 

GEORGE  P.R. 


printed  by  A.  StraHan,  Law-Printer  to  Hii  Majefty, 
Piinters*Street,  Loidon* 
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MANLY,  Hansen.  Ua^  nth 

1823, 


^T^IS  fhip,  under  Ddhi/b  colours,  laden  with  a  a  ficence  to  oot 
JL    cargo  of  tobacco,   cotton,   timber,  and  other  Klt^Kbig. 

_  _  1  *i  ■ 


dom  will  DOC 


goods,   was  captured  on  the  21ft  of  March  1813,  ^ea^ 
Whilft  in  the  profecution  of  a  voyage  from  Chrfftianfand  ^  ""**^«' 
to  Leitb.    There  was  a  licence  on  board  permitting 
the  veffel  to  bring  a  cargo  from  Chrifiianfand  to  Dub^ 
fin^  on  condition  that  fhe  fhould  jfail  North-about ;  but 
it  was  admitted  in  the  claim  that  fhe  was  (leering  for 
Leitb  at  the  time  of  capture,  and  that  it  was  intended 
to  have  delivered  her  cargo  there,  if  permiflion  could 
have  been  obtained  for  that  purpofe ;  otherwife,  that 
the  veflel  was  to  have  proceeded  with  her  cargo  to 
Dublin.     The  queftion  was,  whether  the  deviation  to 
Leitb  was  fuch  a  violation  of  the  conditions  of  the 
licence  as  would  fubjed  the  fhip  and  cargo  to  coa« 
denmation* 


▼o/age 
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Judgment. 
Sir  ir.  Sc0tt. — This  (hip  and  cargo,  both  of  them 
.v«  ivX     enemy's  property,  and  belonging  to  the  fame  perfons, 
**-^-        v'erc  coming  with  an  undifputed  deflination  to  Leiib^ 
and  «i.h  an  intention,  if  pcdible,  to  difpofe  of  the 
cargo  at  that  port,  for  fuch  I  think  is  the  fair  inter* 
pretalon  of  the  affidavit  of  Mr.  Morch^  the  fon  of  the 
owner  of  this  (hip  and  cargo.     He  fays,  ^'  that  he 
•*  arrived  in  Leith  on  the  13th  of  OSlober  laft,  from 
••  Cbriflianfandy   for  the  purpofes  of  trade  and  of 
*  attending  to  the  concerns  of  his  father  in  Great 
"  Britain^  where  he  has  remained  ever  fince :  that 
♦*  he  has  had  confiderable  correfpondence  with  his 
♦*  father's  houfe,  and  with  his  brother,  Peder  Morcbj 
''  who  alfo  a£ls  for  and  fuperintends  the  bufinefs  o 
••  his  fi3ither  refpefting  (hipments  by  the  Manly  ;  that: 
"  he  was  informed  by  his  brother  that  his  father  had 
•*  fome  inttntion  of  importing  cotton-wool  into  thi 
**  country,  provided  fuch  goods  were  permitted  b 
*^  law  to  be  imported ;  that  in  confequence  thereo 
*'  he  communicated  the  circumftance  to  Meflfrs.  Cor 
•*  btti^  Borihwick^  and  Co,  Merchants,  in  Ldtb^  th 
••  agents  and  corrcfpondents  of  his  father,  who  havin 
*«  caufed  particular  enquiries  to  be  made  at  the  Cuftonrr^- 
••  lloufcs  of  London  and  Leith ^  he  was  by  them  in^ 
<^  formed  that  it  was  learned  from  both  Cuilom  Houfes 
**  that  cotton-wool  could  be  imported,  and  woul 
••  be  admitted  to  entry,   coming  from  Norway^  a 
•*  goods  permitted  by  law  to  be  imported  ;  that  h- 
**  alfo  applied  perfonally  at  the  Cuftom  Houfe 
••  Lilth^  where  he  was  informed  that  cotton-wool  w 
*«  iin|K)rtable  as  goods  permitted  by  law,  and  und 
••  date  of  the  23d  oi  February  laft,  he  wrote  his 
'•  thcr,  It  is  /did  at  the  Leith  Cujiom  Houfe  that  lb 
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'.** '  apprehend  of  no  difficulty  for  the  Manly  to  retUm  here       The 
*'  with  cotton."  There  was  then,  it  fhould  feem,  a 
clear  intention  of  importing  this  cotton  into  Letih.    M(nf  i^t 
.He  fays  that,  "  as  he  was  uncertain  whether  his  father        *  *** 
-*'  would  (hip  cotton,  and  as  the  other  articles  of  export 
*•  from  Chrijlianfand  would  not  find  a  good  market 
'^  at  Leithy  it  was  defirable  to  get  fuch  a  licence  as 
*^  would  ^  enable  the  veflel  to  fail  for  another  port,  if 
**  neceflary."  There  can  be  no  doubt,  therefore,  that 
if  the  cargo  confifted  of  cotton,  it  was  to  be  brought 
to  Leith  for  importation;  and  the  queftion  is^  whether 
a  tranfaftion  of  this  kind  is  protefted  by  the  licence* 

The  fhip  and  cargo  are  both  of  them  enemy's  pro- 
pc^ty,  and  there  is  no  propofition  more  univerfally 
admitted  than  that  an  enemy  has  no  right  to  trade  with 
the  ports  of  this  country,  except  by  a  fpecial  Permif. 
(ion  of  the  Government,  and  that  he  muft  comply 
ftriaiy  with  the  conditions  under  which  that  permif. 
iion  is  granted.  No  voluntary  deviation  from  the 
courfe  pointed  out  can  be  on  any  account  tolerated, 
and  the  only  excufe  that  can  be  allowed  for  a  depar- 
ture from  the  terms  prefcribecl  is,  that  it  was  done 
under  the  preffure  of  an  irrefiftible  npceflity.  Where 
the  party  is  not  within  the  terms  of  the  licence,  the 
chara6ler  of  enemy  revives,  and  the  property  of  an 
enemy  is  fubjed  to  con6fcation  according  to  the  laws 
of  all  civilized  ftates. 

ITie  licence  permits  the  veflTel  to  go  to  Dublin^  fail- 
ing Norih-abouty  and  the  fad  is  that  fhe  was  going 
to  Leiihy  there  to  depofit  her  cargo.  Now  I  a(k, 
^whether  it  is  pofllble  to  apply  fuch  a  licence  to  fuch 
ia  voyage.  What  is  the  duty  of  a  merchant,  refident 
•in  a  hoftile  country,  who  wifhes  to  trade  with  th^ 
ports  of  this  kingdom  ?  Why,  undoubtedlji;^  to  ftatc 
to  the  Government  5  in  the  molt  full  and  ex^cit  inan^ 

«a  net. 
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Tii«        nef,  the  purpofe  of  his  voyage,  and  the  place  to  whidi 


Mam  IT, 


,  he  intends  to  go ;  and  it  is  then  for  His  Majefty's 
itfw  xath,     gOTemment,  being  put  in  pofleffion  of  the  plait  and. 
'  '^'        defign  of  the  party,  to  decide  whether  it  will  permit 
fuch  a  courle  of  proceeding.    But  to  come  with  m  re-» 
prefisntation  of  one  kind,  and  to  apply  the  licence 
obtained  under  that  reprefentation  to  the  prote&ioik 
cf  a  traniadion  tqtally  different,  can  never,  as  it: 
appears  to  me,    be  pcnnitted.     Such  a  courfe  oF 
proceeding    muft    of   neceffity  render  the   licence 
inoperative  for  the  purpofe  to  which  it  is  applied* 
Mr.  Morch    applies    to    MeiTrs.  Corbett^    Boribwick^ 
and  Co.  of  Leitby  who  are  perfons  of  great  ex- 
perience   in  the    trade  between   Norway   and    this 
country,  and  they  tell  him,  '^  that  it  was  very  ufoal 
.^  for  (hips  under  licences  to  different  ports  in  England 
^'  and  Ireland,  to  touch  at  Leiibt  and  when  thought 
-^  advifable,  the  cargoes  were  permitted  by  the  Board 
•^'^  of  Cufloms  to  be  difcharged  at  Leitby  notwithftand- 
^  ing  another  port  being  named  ia  the  licence  %  that 
^  the  faid  Corbetty  Borthwick^  and  Co.  therefore  re- 
^*  commended  application  being  made  for  a  licence 
^*  for  the  Manfyj  for  Dublin,  where  deals  and  logs 
^*  would  fell  to  advantage,  if  cotton  fhould  not  be 
•^  (hipped,  fo  as  to  require  the  difcharge  at  LtHbj  ntki 
^^  which  would  at  any  rate  end^le  his  father  to  fend 
*'  the  veffel  either  to  Dublin  or  Leitb.*^   This  s^pears 
to  me  to  be  tantamoiint  to  faying  that  a  licence  for 
one  port  is  good  for  all  others,  for  I  fee  no  limitation; 
if  it  is  to  be  deemed  good  for  one  other  port,  it  muft 
be  equally  fo  for  every  other  port.  Leiib  has  no  pecu- 
liar privilege,  and  is  entitled  to  no  advantages  over  any 
other  place  of  trade.  If  the  parties  are  at  liberty  imdor 
fiich  a  IMtoce  to  go  to  Leitb,  then  why  not  to  Neweaftk 
Qr  Tartmtb,  gr  iqdced  to  any  other  port  of  die  Umted 
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Soffdom  ?  Is  this  the  tranfadion  difclofed  to  Govern-     '  tim 
ment,  and  for  which  it  iffucd  its  pennii&on  and  direc-  ^^^' 

txons  ?  I  think  not.  Application  was  made  to  the  a%  latii. 
Privy  Council  to  permit  the  enemy  to  trade  with  one  *''^' 
of  the  points  of  this  comitry,  and,  under  the  permiffioa 
fo  obtaix^ed,  the  parties'  think  proper  to  trade  with 
another,  and  a  diftant  port,  very  differently  circum- 
ftanced,  and  in  a  different  and  diftinfb  part  of  the 
United  Kingdom.  To  permit  fuch  a  departure  from 
the  terms  of  the  licence,  would  be  to  throw  open  not 
one  port'lonly,  but  all  the  ports  of  His  Majefty's  do- 
minions to  the  enemy.  Is  that  the  way  in  which  the 
trade  of  the  country  can  with  any  fafety  be  carried  on 
in  time  of  war  ?  It  appears  to  me  to  be  quite  incom- 
patible with  that  vigilance  and  control  which  the 
Government  is  bound  to  exercife  over  the  trade  of  the 
enemy  with  its  own  fubjeds.  A  licence  can  never 
have  any  fuch  unlimited  effed,  but  mufl  be  confined 
to  the  port  for  which  it  was  efpecially  granted,  or  at 
leaft  to  one  nearly  allied  and  contiguous  to  it.  If  the 
parties  want  further  liberty,  they  fliouid  fo  (late  it  in 
their  petition  to'  the  Privy  Coimcil ;  as,  in  the  prefent 
cafe,  they  ought  to  have  applied  for  a  licence  to 
Duklirty  with  permiilion  to  touch  at  Leitb ;  and  when 
once  the  fhip  had  arrived  in  that  port,  a  further  appli« 
cation  might  have  been  made  for  leave  to  land  the  cargo 
there,  which  would  probably,  as  in  other  cafes,  have 
been  granted.  I  think  it  is  impof&ble  to  fay  that  the 
prefent  tranfadion  is  not  a  different  one  from  that  for 
which  the  licence  was  granted.  The  licence  is  to  go 
to  Dublin^  and  the  flup  is  taken  on  a  voyage  to  LeitA, 
without  any  intention  of  going  to  Dublin  at  all,  unlels 
permiffion  to  unload  at  Leiib  is  refufed.  The  tranf* 
a&ion  therefore  is  different  from  that  which  was 
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Tht        rq)refented  to  Government,  and  for  the  proteSioiii  of 
which  it  iflued  itsyfc//.     The  prefent  cafe  appears  to 


Mav  i2ch,     me  to  bear  no  analogy  to  the  cafes*  wUch  have  been 
-  *^*        cited.     Thofe  were  cafes  of  (hips    coming   to  this 
country  under  the  wi(h,  rather  than  the  intention,  of 
the  owners  that  they  ihould  proceed  further,  and  which 
.were  afting  in  conformity  to  the  terms  of  their  licences, 
and  were  in  the  permitted  branch  of  their  voyage  at 
the  time  when  they  were  captured.   '  Such  was  the 
cafe  of  the  Henrietta,  and  the  others  which  have  been 
.mentioned.    But  here  the  circumftauQes  are  altogether 
different :  here  is  fo  entire  a  deviatioa,both  as  to  port 
;and  courfe,  that  I  do  not  think  it  is  in  the  power  of 
this  Court  to  carry  the  conftruclion  of  the  licence  to 
.the  extent  that  is  prayed.     I  do  not  fay  that  there  is 
any  malafidex  in  thefe  parties ;  but  there  is  a  ftrange 
•mifconception  or  mifconftruftion  of  the  information^ 
•which  I  fhould  not  have  expected  from  fuch  a  fource. 
How  fuch  a  notion  could  have  entered  the  minds  of 
gentlemen  of  commercial  experience,  is  not  difl;in£tly 
explained.     But  whether  the  miflake  has  arifen  from 
the  ignorance  of  the  perfon  giving  the  information,  or 
<the  mifapprehenfion  of  the  perfon  receiving  it,  the 
event  muft  ftill  be  the  fame.    The  Court  cannot  diveil 
the  captor  of  a  right  which  he  has  acquired  by  the  de- 
tention of  a  (hip  fo  denuded  of  all  protedion  from  the 
licence  under  which  Ihcis  claimed.    Where  the  parties 
have  been  a£Ung  under  honefl  but  erroneous  impref- 


♦  Henrietta,  Torbiornfen'^ Edwards,  363  ;  Emma,  Malgt 
aid,  3<'6  ;  Gute  Hetiji^ht^xdxh  June  1R12  :  in  this  Jaft  cafp,  the 
(hip  was  p  rmitted  by  the  licence  to  touch  at  Leitb  for  couvoy, 
l)ut  went  with  the  inter. tion  of  landing  the  cargo  there,  if  pemif* 
iBon  could  be  obtained.  i 
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fions,  one  may  feel  a  repugnance  to  follow  up  their       /TIi« 
miftakes  with  confequences  fo  detrimental  to  them. 


ai.the  confifcadon  of  their  property.    But  though  they  •   Mm  nth, 
may  have  been  intentionally,  ftill  they  may  not  have       *  '** 
been  legally,  innocent.    The  only  quellion  which  the 
Court  has  to  decide,  is,  whether  this  (hip,  belonging 
to  an  enemy,  is  protected  by  the  licence  which  fhe 
had  on  board,  and  I  am  of  opinion  that  {he  is  not. 
The  licence  is  to  Dublirij  North-about^  and  the  fliip 
was  going  to  Leith^  a  place  not  named  in  the  licence, 
or  conneded  with  that  which  is  named,  and  to  be 
r^eached  by  a  courfe  totally  different  from  that  in- 
dicated.   I  feel  myfelf  therefore  under  the  ncceffity  of' 
pronouncing  a  fentence  of  condemnation. 


DEMARARA  and  its  Dependencies.  ^r^/*"^' 

nPHIS  was  a  quellion  refpefting  certain  Slaves,  which  where  there  is 

were  taken  at  Demarara^  on  the  21ft  of  September  k^iSIr'tl"^L  !^ 
1803,  when  that  colony  and  its  dependencies,  with  "^^m^^'^rMai 
the  arfenals,  forts,  and  batteries,  furrendered  to  His  ;^»/^y.  -»<i 
Majefty's  land  and  fea  forces,  under  the  command  of  tors  under  the 
X^eneral  GrinfteJd  and  Commodore  Hood.     The  ordi-  p^ze  a^/ 
Il^^ce,  arms,  artillery,   and  (lores,  were  long  fince  ^h^^^^*^ 
condemned  as  prize.     The  captors  now  prayed  con- 
demnation of  three  hundred  and  ninety-nine  flavea^ 
one  hundred  and  ninety-nine  of  whom  were  employed 
in  the  public  works  of  the  colony,  and  the  other  two 
hundred  attached  to  the  Louijberg  eflate,  which  had 
formerly  been  the  property  ot   the  Prince  of  Orange^ 
but  was  afterwards  confifcated  by  the  Dutch  govern* 
nient, 
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Dft|ILnd^cies.  Sir  W.  Scott.-^ln  this  cafe  the  Court  is  called  upon 
'  ■■  to  decide  refpefUng  certain  flaves  taken  at  the  Dutib 
•^^,3^  fettlement  of  Demarara.  The  flaves  are  in  nuinber 
three  hundred  and  ninety-nine,  of  whom^  two  hundred 
are  no  longer  the  fubjed  of  conteft,  but  are  now  ad- 
mitted to  have  belonged  to  the  eftate  on  which  they 
were  employed  as  gleba  afcriptitii :  they  were  attached 
to  the  foil  as  part  and  parcel  of  the  realty,  and  upon- 
that  account,  the  queftion,  with  refped:  to  them,  has 
very  properly  been  given  up  by  the  captors. 

The  attention  of  the  Court  has  however  been  called 
to  the  cafe  of  the  one  hundred  and  ninety-nfaie  iktver, 
who  were  employed  by  the  Dutch  government  upon . 
the  public  works  in  the  military  arfenals  of  the  fettle- 
ment. 

The  firfl  queftion  is,  whether  flaves  are  at  all 

4^0.3.  &n.^>  given  to  the  captors  by  the  Prize  AS:,  i.e.  whether 

they  pals  by  the  words  ^^  (lores  of  war,  goods^ 
^^  merchandize,  or  treafure,"  which,  by  the  third 
fe£Uon  of  the  ftatute^  are  to  be  deemed  priose, 
and  to  be  apportioned  by  His  Majefty  between  the 
army  and  navy,  when  ading  in  copjunflion.  Now 
the  fa£l  is,  that  flaves  have  generally  been  confidered 
as,  perfonal  property.  The  word  mandpia,  as  it  has 
been  well  obferved,  iignifies  qucf  manu  ca^tmtwr^ 
This  is  unqueftionably  the  meaning  of  the  word  ac- 
cording to  the  civil  law.  In  our  Weft  India  colonies^ 
where  flavery  is  continued,  and  is  likely  to  condnue 
longer  than  in  any  of  the  countries  of  Eurofey  flaves 
have  been  for  fome  purpofes  confidered  as  real  pro* 
perty ;  but  I  af^reh^od  that,  where  the  contrary  h 
pot  fliewn,  the  general  charaider  and  defcriplioa  of 
thepi  iS|  that  they  are  ferfonaf  property,  and  I  fee  n» 

reafoQ 
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reafon  in  the  prefent  cafe  for  Caying  that  Aef  are  not    Dkkaiaaa. 
vithm  the  general  rule,  and  confequently  ^at  they   Dependendifcr 

are  not  to  be  confidered  as  "  (roods  or  m^chandize.*^  ^ 

They  are  liaUe  to  be  transfeited  by  pUfchafe  and  fale^  iSij. 
and  although  the  owner  may  choofe  to  employ  them 
on  his  own  works  inftead  of  transfettmg  them  for  a 
yaluaUe  confideration,  they  are  not^  I  appfebend,  the 
lefs  *^  goods  and  merchandize"  on  that  account. 
The  very  fame  obfervation  applies  to  all.  other  cafes  of 
perfonal  property,  for  all  fuch  property,  if  faleable,  is 
merchandize,  although  the  perfon  in  pofleffion  may 
not  be  a  merchant  or  mean  to  difpofe  of  it  by  fale. 

In  what  light  are  thefe  particular  flaves,  employed 
in  the  military  arfenals  of  the  colony >  to  be  viewed  ? 
Are  they  to  be  confidered  as  gleba  afcriptiiii  attached 
in^flbhibly  to  the  public  works,  or  were  ihey  liable  to 
be  fold  &parate  and  diflincb,  whenever  the  Duteh  go* 
vemment  might  have  thought  fit  fo  to  difpofe  of  them* } 
Upon  this  fubjed  the  Conit  is  left  pretty  much  mfStit 
dark ;  but,  as  I  before  oMervedi^  flaves^  are^  generally 
f peaking,  to  be  deemed  perfonal  property,  and  k  is  only 
by  virtue  of  pofhive  regulation  tliat  they  are  taken  out 
of  that  defcription  of  property,  and  are  othefwife  ta  be 
confidered.  There  is  nothing  in  the  eviaence  now 
before  me  to  ihew  that  any  ad:  has  been  done  refpe£lisg 
thefe  flaves  to  produce  a  departure  from  their  original 
charafter.  When  the  Dutch  Qovemment  took  pof- ' 
feffion  of  the  Lomjberg  eftate,  it  is  to  be  prefumed  that 
It  did  fo  exa£tly  Wl  the  fame  manner  that  an  individual 
-would  have  done ;  but  not  fo  with  refped  to  the  public 
arfenal,  for  that  is  a  fpecies  of  property  differing  very 
materially  from  an  eftate  in  land,  and  inftituted  for 
very  different  purpofes.  Non  confiat  that  rules  relating 
^  private  £mns  ihould  be  applig^c  to  public  arlenals. 

It 
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Dbmar AHA    I^  is  probable  that  ilaves  are  conneded  by  much  flight 

pep^imnet.   ^^  ^^  ^^^  ^^^  ^^^^  ^^  ^^^  Other.     Thc  general  role 

WE— 4 ^  mud  prevail^   unlefs  fome  ground  of  exception  be 

"^^Si"'***  ihewn.  Stabitur  prafumptionij  unlefs  fome  reafon  to 
the  contrary  be  adduced^  In  this  cafe  I  fee  nothing  of 
the  kind  made  out  in  evidence,  and  therefore  I  pro* 
nounce  thefe  flaves,  which  were  employed  in  the 
public  arfenals  of  the  enemy,  to  be  good  and  lawfiil 
prize  to  the  captors. 


jwiiejd,iSu.  FREDERICK,  Bodom,  Mafter.  i^ 

% 

AUen  enemies  rPHIS  WES  a  fuit  for  wagcs  brought  by  three  of  the 
J^i"  ISiu*  mariners  who  had  affifted  in  navigating  this  veflel, . 

w'**^*^^  on  ^^^^^^  though  difguifed  as  American^  was  in  reality^ 
a  vo]rage  lo  thb  Brittjh  property,  from  London  to  St.  Peterjburgb  ami 
^°protJal<m  of  back,  under  the  protedion  of  a  Brittjh  licence.  An 
a  Britijh  licence,  appearance  was  given  under  protefl:,  firft  for  the  owner, 

and  afterwards,  upon  his  becoming  bankrupt,  for  the 
bail,  and  the  demand  of  the  mariners  was  refifled  on  • 
the  ground  that  they  had,  by  the  fubfequent  interven- 
tion of  hoftilities  with  America^  become  alien  enemies, 
and  were  therefore  incapable  of  fuing  in  the  Courts  of 
this  country. 

In  fupport  of  the  proteft,  Lujhington  contended  that 
thefe  mtn,  by  their  own  defcription  of  themfelves  as 
Americans^  and  confequently  alien  enemies,  were,  in^. 
capable  of  fuing  for  the  benefit  and  Proteftion  of  the  . 
laws  of  ihis  country.  That  it  was  equally  clear  they 
could  derive  no  privilege  from,  the  licence,  becaufe- 
"that  was  granted  iopg  before,  the  war  with  America . 

took. 


HIGH  COURT  OF  ADMIRALTY;  rf&p 

look  places   and  that  it  could   not  be  fiippoftd  the-       t** 
BritijB  government  meant  to  extend  the  Protection  of  *._ 

the  licence  fo  far  as  to  enable  them  to  become  fuitors  Aneod,  i8sf» 
in  a  Britijb  court  of  juftlce,  after  hoftilities  had  adually 
commenced  between  Great  Britain  and  iheif  own 
Country.  Brandon  v.  AV/J/V,  (6  T.  R.  23.)  Brifttyiju 
V.  Tower  J  {ibid.  35.)  Kenfington  v.  IngHs,{%  J^aft^  290.) 
Cmwayy.  Gray^  (10  Eq/t,  536.) 

For  the  Mariners,  Swabey.-^Tht  wages  were  darned 
s^nd  the  fuit  commenced  when  the  parties  were  alieti 
friends,  and  not  enemies  ;  and  the  men  having  aded 
under  the  faith  of  a  Britijh  licence  and  faithfully  dif- 
charged  their  duty  towards  the  owner,  are  entitled  to  re- 
ceive their  ftipulated  reward.  The  protedion  of  thefe* 
men,  in  the  event  of  hoftilities^  mud  have  been  in  tlie 
contemplation  of  the  Britijb  Government,  fmce  the 
terms  of  the  licence  authorife  the  mafter  to  depart  with 
his  crew  to  any,  even  a  hoftile  port,  provided  it  is  not 
in  a  ilate  of  blcNckade.  llie  licence,  permitting  the  men 
to  fail  on  this  voyage,  neceflarily  implies,  a  licence  to 
iue  for  the  wages  earned  on  the  voyage.  Sparenburgh 
T.  Banatyne,  (ift  Bof.  and  Put.  163.)  H^ells  y.mU 
liams^  (ift  Lord  Raymond^  282.)  Ufparica  v.  Nobky 
(13  Ed/i^  332-)  V^ow  Minaj  Bebrens^  (page  234.) 

Judgment. 
Sir  W.  Scott. — I  am  by  no  means  inclined  to  fuftain 
the  objedion  which  has  been  taken  on  the  part  of  the 
owner,  who  has  derived  great  advantage  from  the 
labour  of  thefe  men,  and  now,  againft  all  juftice  and 
confcience,  refufes  to  pay  them  the  (tipulated  reward 
for  their  fervices. 

•  Wliat  are  the  facts  of  the  cafe?  Why,,  that  this* 
ireflely  biihig.uudtt  jimerican  colours^  but  known  b^ 
^  all 
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TbB        all  the  parties  concerned  to  be  inreaUty  Britijb  prtqpdtyt 
gupEMCK,    ^ij^  navigated  by  thefe  men  to  St.  Peterjburgbj  and 


Jm§^  1811.  back  again  to  this  country,  under  the  prote^Uon  of  a 
Britijh  licence.  Being  difguifed  as  an  yfmerkan  (hip^ 
it  became  neceiTary  that  (he  (hould  be  manned  by  a 
crew  entitled  in  appearance  at  lead  to  an  American 
charader,  and  for  that  purpofe  the  parties  now  before 
the  Court  were  engaged  by  the  owner.  It  does  not 
'  appear  with  certainty  that  they  are  American  citi2scn8 
other  by  certificate  or  nadvity :  it  is  true  that  tbcy 
defcribe  themfelves  as  fuch,  but  that  may  have  been 
a  mere  pretence,  and  the  American  charader  may 
have  been  aflumed  by  them  for  the  purpofe  of  mote 
effedually  difguiiing  that  of  the  fliip.  If  they  lui?e 
even  b^n  admitted  citizens  of  America^  of  wh^  h& 
there  is  no  proof  before  the  Court,  they  may  ftiU  be 
BritiJUhhorn  fubjeds.  Is  it  for  the  owner,  wKhing  Mi 
drefs  up  his  flup  as  an  American^  to  hire  thefe  perfoii% 
fuppofed  to  be  Americans^  and  th^  to  take  advantage 
of  their  national  charader  for  the  purpofe  of  refifting 
the  payment  of  their  juft  demands?  Is  it  for  liu% 
having  availed  himfelf  of  then:  fervices,  to  tarn  xxmnd 
itpon  them  and  fay,  you  are  Americans  and  enemies, 
and  as  fuch  not  permitted  to  fue  in  the  courts  of  this 
kingdom,  and  therefore  I  will  withhold  from,  you  the 
reward  to  which  you  are  fo  juftly  entitled  i  I  do  not 
think  it  is  competent  to  him  to  aver  their  American 
charader  for  the  purpofe  of  refifting  the  payment  of 
their  wages,  after  he  has  himfelf  obtained  from 
Government  permiflion  to  difguife  his  ihip  2sAmericani 
and  the  protedion  is  ftill  further  •  continued,  by  pefw 
mitting  the  fhip  to  proceed  to  any  hoftile  port  not 
blockaded.  The  oppofidon  of  the  owner  is  manifeftl j 
unjuft^  and  it  would  be  contrary  to  aU  e^ty  ta 

fttfier 
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fuffer  hiai  to  aver  againft  the  rights  of  thefe  per*        t^ 
fims   fo  acquired.     I  fhall  therefore  overrule  the    '  ^'^'^'g^ 


proteft  with  cofts^  and  affign  the  parties  to  appear  Jnm  ad,  iii|. 
abfolotely. 


DRIE  VRIENDEN,  Cas6BK8,  Jkneid^iSij. 

n^EQS  was  the  cafe  of  a  Pruffian  (hip  laden  with  a  ^  b5«»>i  ^ 
a  cargo  of  falt^  and  captured  on  the   nth  of  ulxblM  port* 
May  1813,  whilft  in  the  profecution  of  a  voyage  from  "^^^^^"^ 
it.  Martiies  in  the  Ifle  of  Rbe,  to  Pillau  in  Pruffia.  ^^^^ 
The  vei&l  had  £suied  under  a  Britifh  licence  to  R&cbelk,  i^  between 
and  had  there  taken  on  board  a  cargo  of  wine,  brandy,  the  co^  to 
and  fruity  with  which  (he  was  to  have  proceeded  to  b!^^t^^ 
London  i  but  having  been  prevented  by  unavoidable  S^^tSSST' 
accidents  from  (ailing  before  the  expiration  of  the  Wcnwubt 

cuff>^  where  thv 

Ucence,  the  cargo  was  re-landed,  and  thelhip  pro-  regubtioos  ofth* 
caeded  in  ballaft  to  St.  Martinis.    The  mafter  ftated  ^HSIt  t  depJ^ 
that  he  failed  from  St.  Martins  on  the  prefrat  voyage,  '««"»»»"«^ 
in  confequence  of  a  rumour  that  hoftilities  were  about 
to  take  place  between  Pruffia  and  Prance^  and  that  he 
took  the  fait  on  board  in  order  to  obtain  a  clearance, 
not  being  permitted  to  fail  from  a  French  port  in 
ballaft 

Tor  the  Captors. ''^Tbe  King^s  Advocate  and  Daubeney 
contended  for  condemnation  on  the  ground  of  breach 
cf  blockade. 


For  the  Claimant.'^enner  and  Lujhington  argued, 
that  the  entrance  of  this  Ihip  into  a  blockaded  port  of 

France 
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Tke       .Frame  was  pcrfedUy  legal  under  the  protedion  of  the 


Dub 


dTtuiead,  1813. 


vrienoen.  Briti/13  licence ;  that  flie  was  engaged  in  the  commerce 
of  this  country,  and  that  fhe  would  adually  have 
brought  a  cargo  to  the  port  of  London  in  conformity 
to  the  terms  of  her  licence,  if  unavoidable  accidents 
had  not  intervened.  That  the  condudk  of  the  mafter, 
in  withdrawing  the  veffel  from  the  port  of  the  enemy, 
in  which  fhe  mud  have  become  fubjed  to  confifcation^ 
was  not  only  juflifiable  but  laudablCt  That  he  was 
compelled  by  the  French  regulations  to  take  fomc 
cargo  on  board,  and  was  to  be  excufed  on  the  ground 
ofneceffity. 

In  reply,  it  was  faid  that  this  could  not  be  coa* 
fidered  as  a  mere  withdrawing  the  (hip  from  French 
confifcation — that  the  parties  had,  by  the  act  of  takii^ 
a  cargo  on  board,  lent  themfelves  to  the  commerce 
of  the  enemy,  and  were  therefore  not  entitled  to 
any  favor. 

Court. — ^I  (hall  reftore  the  (hip-~the  cargo  muft  of 
courfe  be  condemned,  though  put  on  board  againft 
the  will  of  the  mafter*. 


*  But  the  danger  of  feizure  and  conHfcation  by  the  enemy  muft 
l)e  immediate  and  prefllng.  That  the  mere  apprehenfion  of  poflible 
■and  remote  danger  will  not  juftify  parties  in  bringiog  a  cargo  out 
of  a  blockaded  port,  appears^from  the  decifion  of  the  Court  inth^ 
cafe  of  the  IVaJfdT  Humlt,  Lorentxen* 

,  Tliat  was  the  cafe  of  a  Danijh  (hip,  with  a  cargo  of  colonial 
produce,  captured  on  a  voyage  from  Kiel  to  Wifmar,  The  goods 
belonged  to  Americ€m  citizens,  and  had  been  brought  in  the  firft 
inftance  from  AV-zt;  York  to  KieU  where  they  were  re«ihipped  and 
forwarded  on  the  prefent  voyage  to  Wifmary  on  account  of  an 
alarm  affertcd  to  have  prevailed  at  Kiel,  that  the  Frtnch  were  about 
to  feize  and  confifcate  all  the  colonial  produce  that  might  be  found 
in  that  port*  -      -.-. 
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r         JUDGMENT*          '          .                                                                            .  Tht 

.  A«  thefe  goods  were  going  on  a  voyagie  from  Kiel  to  Wijmari  ^i^^^^^ 
tliey  muft  be  .fupp6ied  to  be  going  lor  the  general  purpefes  of 


trade  at  the  port  to  which  they  Were  deftined^  and,  oonfequent)y*>    /une.ad,  1813^ 
they  fall  within  the  operation  of  the  drddt  of  the  7th  of  Jmmarf    OBober  28th, 
iSoy.   A  party  can  never  be  permitted  to  aver,  ithat  he  ib  fending  1810. 

them  thither  with  any  other  yiew  than  the  difpofal  of  them  in  th^ 
common  courfe  of  mercantile  tranfa£iion§ ;  but  it  has  been  Urged 
that  here  are  circumftances  .ftated  in  the  atteftation  of  Mra  Smkh\ 
which  (hew  that  there  was  no  final  impp^ftftiqn  at  Kiel\  and  that 
under  the  pccoUar  circumftances  of  the  cafo,  thefe  gooda  are  to  be 
iponfidered  as  proceeding  to  Wifmar  on  a  continuous  voyage  froBk 
Ne^  Tori,  Mr  SmiiAf  in  his  affidavit,  ftates'  that  thefe  goods  were 
imported  into  Kid  in  the  month  of  June  lad,  and  tjiat  he  caufed 
them  to  be.refhipped  and  fent  on  to  IVifman  Now,  this  I  think,  but 
ill  fupports  the  afiertion  of  a  continuous  voyage  from  Ne^  Tori 
to  Wifmar.  The  affidavit  fets  out  with  declaring  that  thefe  goodi 
"were  imported  into  Kiel^  and  therefore  negatives  the  fuggeftion 
tbat  there  was  originally  an  intention  to  fend  them  forward.  It 
has  been  argued  that  there  is  nothing  to  fhew  that  the  duties  were  ^ 

paid  at;  Kiglf  or  that  there  was  any  intention  of  felling  the  goods  alj 
that  place ;  but  although  it  is  not  (hewn  tbat  the  duties  were  gaid# 
the  iz€t  of  payment  is  not  denied,  and  if  the  goods  were  landed^ 
the  unavoidable  prefumption  is,  that  the  duties  were  paid  as  in 
other  cafes  of  importation,  and  this  prefumption  is  the  (Ironger, 
as  there  was  at  the  time  no  intention  of  fending  them  on  to  A^ 
mar.     That  the  goods  were  afterwards  exported,  does  not  make  it 
lefs  an  importation.     It  is  not  to  be  fuppofed  that  all  the  goods 
landed  at  Kiel  are  in  all  cafe%  confumed  there.     The  queftion  then  * 
comes  to  this.  Whether  the  goods  can  be  protedled  on  the  voyage 
from  Kiel  to  Wifmar  by  the  circumftances  which  the  party  has 
flatcd.     Now,  what  are  thefe  circumftances  I    Firft,  that  **  the 
'*  goods  are  hondjide  American  property  ;"  why  that  can  impart 
no  protection  to  them,  if  they  were  captured  en  an  illegal  voyage  : 
then,  that  they  were  removed  from  apprehenfion  of  Frtnch  invafion. 
Mr.  Smith  fays,  **  That  the  only  reafon  of  his  moving  the  faid 
'*  goods  from  Kiel  to  Wifmar  aforefaid,  was  the  deponent's  great 
"  apprehen(ion,  from   the  French  aflfembling  fuch  a  number  of 
troops  in  this  quarter,  that  it  was  tlieir  ferious  intention  to  entfr 
Holfiein  and  feize  all  American  property  and  colonial  produce,  as 
'*  they  had  done  in  Spain  and  Holland,'*    Will  political  and  remote 
fpeculations  of  this  kind  give  the  parties  a  right  to  violate  the 

Orders 
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1^  Orders  m  Counc3  i    If  thefe  apprehenfions^  (o  e  rtf  Wiitd  md  fo 

I^i>  extended  to  remote  con&qiitBces,  are  to  authorise  the  noktion  of 
YmnntN.  g  blockade,  one  does  not  fee  how  aii7  blockade  it  to  be  fnpported. 
.  i8i  t.  There  was  no  aftual  perfecution  in  the  cafe ;  but  the  pvty  trntBg 
danger  at  a  diftance,  and  fstisfies  him&lf  that  the  Fnacb  arny  was 
affembled  for  no  other  purpofe  dian  to  feize  American  property. 
But  fnppofe  his  appreheikfions  were  well  founded,  would  that  jvH 
tiff  hiB  violating  the  rights  of  another  country?  Certainly  not. 
He  is  to  rely  on  his  neutnility^  and  to  kxA  to  his  own  Gorem* 
itoent  for  prote6tion*  That  the  French  in  thie  apprehended  march» 
tUs  creature  of  his  own  imagination,  might  hqve  been  guilty  of 
excefles,  can  give  him  no  right  to  (hoye  afide  the  Bri^  Order 
hi  Council.  Then  it  has  been  faid  that  he  afted  without  ordeit 
Irom  the  jtmenemi  owners,  and  that  they  had  no  intention  of  io- 
irading  the  rights  of  this  country.  But  the  BrHt/b  orders  art 
"wolated,  and  you  cannot  diftinguifh  the  intention  from  the  fii6L 
It  is  done  fy  them  if  it  is  dione  by  him^  for  nothing  can  'he  roan 
eertain  ikkn  l^at  the  a6k  of  the  agent  is  the  z,6t  of  the  prindpal. 
It  is  a  trading  for  which  the  Britijh  Orders  in  Council  fubjed  the' 
property  to  confifcation,  and  as  the  exeufes  fet  up  fumifli  iio» 
ground  whatever  for  exemption,  I  muft  pronounce  thb  (hip  aiMi 
cavgp  fubjeft  to  condemnation. 
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LA  YSABELy  Bozo,  jFibruary%s^ 

^T^HIS  was  a  cafe  of  a  Spanijh  fliip,  which,  in  the  The  mailer  hu 
profecution  of  a  voyage  from  AHcant  to  London^  d^atV^e  n^ 
with  a  cargo  of  wool  and  cocoa,  met  with  fevere  gales  ^^^\  ^^d[ 
of  wind,  and  was  obliged  to  put  into  the  port  of  ?»«^?«  <»»»"/ 
C^runna  to  repair  the  damage  die  had  fuftamed.     The  cmnen  reflde, 
mafter,  being  in  want  of  money  to  defray  the  charges.  ST^^  It 
of  repairing  the  veffel,  and  having  unfuccefsfuly  tried  ^°Jhf  !!1^L 
other  means  to  obtain  it,  applied  to  Don  Juan  Bamp'* 
ii/ia  De  Lanagoiti^  of  Corunna^  his  Catholic  Majefty's 
conful  at  that  place,  who  fupplied  him  from  time  tp 
time  with  different  fums  to  the  amount  of  169,889 
rials  of  Vellon,  which,  it  was  dated,  the  mafler  endea- 
iroured  to  find  the  means  of  repayingi  by  renewing  his 
applications  for  money  to  other  perfons  at  Corunna ; 
but,   proving  again  unfuccefsful,  he  granted  a  bot* 
tomree-bond,  dated   loch  M^^,  i8it,  to  Lanagoiii^ 
for  the  money  advanced  by  him,  at  the  rate  of  45  per 
cent,  for  one  year,  upon  the  fliip,  her  freight,  tackle, 
apparel,  and  furniture.     The  ihip  failed  from  Corunna 
in  May^  and  arrived  in  the  port  of  London  with  her 
cargo  on  the  18th  of  June.     The  validity  of  the  bond 
was  now  conteiled. 

JCDOMENT. 

Sir  ff.  Sr^//.— This  bond  is  given  for  a  fum  of 
money  afferted  tp  have  been  advanced  for  the  repairs 
of  the  fhip,  and  the  fecurity  of  the  cargo.  What  the 
mailer  flates  in  his  affidavit  is  this^  that  being  on  a 

VOJ-.  I.  T  voyage 
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tsA  Tf AisL.   voyage  from  AUcant  to  Londcny  the  (hip  received  da* 
mage  and  was  obliged  to  put  into  Corunna,  and  that 


iSii.  after  trying  other  means  to  procure  money,  he  at 
length  applied  to  Don  Juan  Bamptifta  Lanagaiti^  his 
Catholic  Majefty's  conful  there,  (which,  if  the  autho* 
rityofconful  were  neceflar}',  the  Court  would  hold  to 
be  fufficient)  for  the  neceffary  advances  for  the  ufc  of 
the  (hip  and  cargo,  and  that  Lanagoiti  at  his  eameft 
and  urgent  requeft  granted  him  what  lie  ftood  in  need 
of.  The  money  therefore  was  moft  certainly  ad« 
vanced  for  the  necellity  of  the  fhip  and  cargo  in  a  place 
where  the  mafter  was  unknown,  and  without  credit. 
Now,  what  are  the  grounds  on  which  the  validity  of 
this  bond  are  contefted  ?  Why,  in  the  6r(l  place  it  it 
faid,  that  the  mafter  has  no  right  to  hypothecate  his 
(hip  and  cargo  except  in  a  foreign  country,  and  that  the 
prefent  tranfafUon  took  place  within  the  limits  of  the 
kingdom  in  which  the  owners  reiided :  But  it  was  not 
in  the  fame  province  of  that  diftraded  kingdom  that  the 
tranfadion  took  place,  nor  could  the  mafter  under  the 
circumftances  in  which  he  was  placed  have  applied  to  his 
owners  for  afliftance.  If  indeed  he  had  had  an  oppor* 
tunity  of  correfponding  with  the  owners,  it  would  have 
been  his  duty  fo  to  have  done,  and  I  fhould  under  fuch 
circumftances,  have  held  him  not  to  have  been  in 
that  ftate  of  extreme  neceifity  in  which  alone  the  law 
allows  to  the  mafter  the  power  of  hypothecation.  It  m 
true  that  it  is  ufually  required  as  a  condition  neceflary 
to  the  validity  of  bonds  of  this  kind,  that  they  ihould 
be  executed  in  a  fordgn  port;  but  the  law  does  not  look 
to  the  mere  locality  of  the  tranfaftion.  The  valtdkj 
or  invalidity  of  the  bond  does  not  reft  on  that  dixttni* 
ftance  only,  but  upon  the  extreme  difficuhy  of  comnitt- 

xiicatioii 
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tilcation  between  the  mafter  and  his  owners.    Ocou   ^^  y»a»bu 

fions  may  arife  in  which  the  different  ports  of  the  fame  j!aruafu%s^ 

kingdom  may  be  as  much  feparated,  and  cut  off  from       <'i^ 

all  communicadon  with  each  other^  as  if  they  were 

fituated  in  the  moft  diltant  ports  of  the  globe^  and 

fuch  was  the  cafe  with  refpeft  to  the  different  ports  of 

Spain  at  the  time  when  this  tranla^tion  took  place^i 

The  difficulty  of  communicadon  was  in  fad  greater 

than  if  the  fhip  had  been  in  a  foreign  port^  for  the  i]> 

terrupdon  of  correfpondence  between  the  different 

parts  of  Spain  was  as  far  as  poifible  complete^  and  if 

the  policy  of  the  law  in  allowing  this  authority  to  the 

mailer  to  hypothecate  his  fhip  and  cargo  is  founded  on 

the  extreme  difficulty  of  communication  with  hisowner^ 

there  is  no  reafon  for  faying  that  there  was  not  abund^ 

ance  of  difficulty  to  authorize  him  to  do  fo  in  the  pre- 

fent  inftance.    In  the  condition  in  which  Spain  then 

flood)  it  is  but  equitable  to  apply  to  the  different  ports 

of  that  kingdom,    the  fame  confiderations  that  are 

ufually  applied  to  feparate  and  diflind  kingdoms,  and 

1  am  therefore  of  opiniofl,  that  the  bond  is  not  to  be 

deemed  invalid  upon  this  ground. 

Nor  do  I  think  that  the  bond  is  to  be  confidered 
vcHd^  becaufe  the  mafter  did  not  communicate  with 
the  confignee  in  London^  It  is  not  an  obligation  of  um^ 
verfal  neceffity,  fubjedl  to  no  excq)don9  at  leaft  I  am  not 
aware  that  it  has  been  ever  foheld^that  the  mafter  fhould 
fend  to  the  confignee  of  the  cargo,  and  take  his  direc* 
tioxk  as  to  the  fteps  he  ihould  purfue.  He  was  in  a  £> 
rdgn  port  at  a  diltance  from  the  confignee,  and  an  appli* 
xation  to  him  muft  at  fuch  a  crifis  as  this  was  have  occa^ 
£oned  great  delay  and  inconvenience,  without  perhaps 
lieing  produ^ve  of  any  advantage.    There  is  no  propif 
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in  this  cafe  that  the  mafler  did  not  adually  apply  to 


Fdruary  25th,  the  confignee  for  his  afliftance.  He  fays  that,  be 
*^***  other  means  to  obtain  the  money  before  he  applied  to 
Lanagoiti,  and  it  is  not  impoflible  that  an  applicatioii 
to  the  confignee  might  be  amongfl:  the  means  by  which 
he  attempted  to  extricate  himfelf  from  his  difficulties^ 
Neither  is  the  validity  of  the  bond  affeded  by  the  ctr* 
cumflance^  that  the  money  was  advanced  before  the 
bond  was  given,  for  it  is  not  neceifary  to  the  validity 
of  bonds  of  this  kind,  that  they  fhould  be  entered  into 
^t  the  precife  time  when  the  loan  takes  place ;  it  n 
fufficient  that  it  was  the  underftanding  of  the  parties  at 
the  time  that  the  money  fliould  be  fecured  by  means  of 
bottomree,  and  then  it  is  of  no  confequence  whether 
the  money  was  advanced  at  once,  and  the  bond  im« 
mediately  entered  into,  or  whether  the  mafter  recdved 
it  from  time  to  time  in  different  fums,  and  then  gave  a 
bond  for  the  whole  amount.  It  is  faid,  however,  that 
it  could  not  have  been  in  the  contemplation  of  the 
parties  in  this  cafe  that  the  money  was  to  be  advanced 
upon  bottomree,  fince  the  mafter  would  not  in  that  cafe 
have  endeavoured,  as  he  ftates  himfelf,  that  he  did,  to 
have  borrowed  money  from  other  perfons  for  the  repay- 
ment of  the  fum  he  had  received  from  Lanagoiti.  But 
the  money  was  certainly  advanced  on  the  faith,  that 
fome  good  fccurity  would  be  given.  The  party  who  lent 
the  money  had  a  right  by  the  maritime  law  to  detain  this 
fhip  and  cargo  till  the  debt  was  repaid,  and  it  is  only 
by  the  means  of  this  bond  that  the  owners  have  had  die 
l>enefit  of  the  liberation  of  their  property.  It  is  faid 
that  the  owners  have  not  acquired  the  fame  profit  they 
would  have  done,  if  the  bond  had  not  been  entered 
into;  but  that  is  a  circumftance  which  can  have  no 

I  o  weight 
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weight  with  the  Court  in  the  decifion  of  this  queftion.  ^^  ysaiei. 
Wherever  there  is  a  neceffity  for  borrowing  money  jj.^^,^  j, 
upon  bottomree,  the  tranfafUon  muft  neceffarily  turn  »^**» 
out  lefs  profitable  than  it  would  have  done  if  no  fuch 
neceffity  had  exifted.  If  the  mafler  had  not  in  this  cafe 
ezerdfed  his  power  of  hypothecation^  the  lofs  would 
have  been  ftill  greater,  for  the  whole  voyage  would  have 
been  broken  up.  With  refpeft  to  the  high  rate  of  in- 
tereft  (45  per  cent.)  at  which  the  money  was  lent,  that 
will  not  neceffarily  affed  the  validity  of  the  bond, 
though  it  may  certainly  be  very  proper  matter  for  refe- 
rence to  the  regiftrar  and  merchants.  It  may  be  that 
die  rate  of  intereft  which  was  charged  upon  this  loan 
was  not  unreafonably  high  at  the  time  when  the  cafual- 
ties  of  war  as  well  as  the  dangers  of  the  fea  were  to  be 
provided  againft.  Upon  the  whole,  I  am  of  opinion 
that  the  validity  of  the  bond  is  fufiiciently  eflablifhed. 


''S 


$;8 


CASES  DETERMINED  IN  THE 


ikfayjth,  iSil. 


Configne^  of  a 
car^o  ad\.:ncing 
money  for  ihe 
Becelfsry  repairs 
of  a  Ihip  are 
juQitif-din  tiJcin^ 
a  bonJ  of  hypo- 
thecaiion  from  a 
perfoii  v^'hum  ^M 
s  meulure  of 
neceffity  they 
had  th«nielvet 
fubftituted  for 
the  former 
mfttr. 


ALEXANDER,  Tats« 

^T^HIS  was  a  quefUon  refpeSimg  the  validity  of  a  bot« 
toinree*bond»  which  was  granted  at  Pemambuco^ 
on  this  (hip,   her  tadUe^   apparel,   fwiuture,   and 
freight,  &c. 

JnOGMENTt 

Sir  fV»  Scott. — The  validity  of  this  bottomree-bond, 
which  was  granted  by  the  mafter  of  the  (hip  at  Pernam' 
buco^  is  oppofed  by  the  aflignees  of  Mf  « Thomas^  the 
owner ;  ^and  it  has  been  juftly  obfervedt  that  a(fignees 
are  not  bound  to  a£l  with  the  fame  degree  of  liberality 
as  the  owner  himfelf*  As  truftees  for  the  creditors, 
they  are  not  at  liberty  to  fubmit  to  demands  which  may 
appear  at  all  queftionable,  but  muft  take  the  beft  means 
in  thmr  power  to  render  the  eftate  of  the  bankrupt  as 
beneficisd  as  poflible  to  the  perfons  with  the  care  of 
who(e  interefts  they  are  intruded. 

The  (irft  queftion  in  tbi^cafe  arifes  upon  the  com** 
petency  of  the  perfon  who  appeared  as  mafter,  to  grant 
^  bond  of  this  defcription. 

The  next  queftion  is,  whether  the  procefs  which  has 
been  taken  out  by  the  bondholder  will  affe£t  the  fails 
and  rigging,  which  appear  to  have  been  removed  firon) 
the  (hip  before  thefe  proceedings  commenced. 

It  is  unneceflary  for  me  to  ftate,  that  bonds  of  l^po- 
thecatipn  are  of  a  very  high  and  privileged  naturet 
They  were  invented  for  the  purpofe  of  procuring  the 
neceflary  fupplies  for  (hips  which  may  happen  to  be  ixi 
diftrefs  in  foreign  ports,  where  the  mafter  and  the 
owners  are  without  credit,  and  where^  \mlt&  affift-^ 
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ancc  could  be  fecured  by  means  of  fuch  an  inftrumeiit.    .    ''*• 
the  veflels  and  their  cargoes  mud  be  left  to  perifii.    It  —.««..._ 
ik  important,  therefore,  to  the  interefts  of  commerce,  ^^  i*>  »^»*» 
that  bonds  of  this  kind  (hould  be  upheld  with  a  very 
ftrong  hand ;  and,  accordingly,  they  have  ac  all  times 
been  fo  upheld  by  this  Court  when  they  appear  to  have 
been  entered  into  bondjide^  and  without  any  fufpicion 
of  fraud. 

It  has  been  made  matter  of  obfervation,  that  the 
charges  are,  in  this  cafe^  very  high  ;  but  that  is  a  cir-. 
cumftance  which  affords  no  neceflary  inference  of  fraud. 
If  the  amount  of  the  charges  becomes  matter  of  difpute, 
it  mud  be  adjufted  in  the  ufual  manner  by  a  reference 
to  the  regiftrar  and  merchants.  I  (hall,  therefore,  lay 
any  obje&ion  of  this  kind  entirely  out  of  my  confider- 
ation. 

The  neceffity  of  borrowing  money  by  hypothecadon 
appears  to  me  to  be  as  fully  made  out  in  this,  as  in  any  ' 
cafe  that  ever  prefented  itfelf  to  the  notice  of  the  Court. 
The  hiftory  of  the  tranfadion  is  indeed  fbmewhat  ob* 
fcure  ;  but  it  appears  that  the  fhip  had  failed  with  a 
cargo  of  cotton,  chartered  for  Pernambuco ;  and  that, 
either  from  accidents  or  from  fome  mifconduft  of  the 
mailer,  who  was  fent  out  in  charge  of  the  fhip,  ihe 
got  into  a  place  300  miles  diftant  from  her  port  of 
deftination.  The  mafter,  upon  this,  communicated 
his  fituation  to  the  confignees  of  the  cargo  at  Pemam^ 
hucoy  who  interfered  in  a  manner  very  beneficial  to  all 
parties,  and  put  the  veflel  into  a  condition  to  come  on 
to  that  place.  At  Pernambuco^  they  again  applied  them* 
felves  to  the  bufmefsof  the  veflel,  by  caufmg  her  to  be 
further  repaired,  at  a  very  confiderable  expence,and  put 
in  a  fit  ftate  to  perform  the  return-voyage  to  Liverpool, 
Inhere  ihe  arrived  in  fafety,  under  the  command  of  a 

T  4  perfoa 
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Tht        perfon  whom  they  had,  as  a  meafure  of  neceffity.  fub- 
ftituted  tor  the  mafter,  who  had  deferted.    For  the 


May  jth,  i8m.  money  thus  expended  by  them  in  the  outfit  of  the  veflel, 

the  confignees,  as  I  think  they  were  fully  juftified  in 
^       doing,  took  a  bond  of  hypothecation.     Now  it  is  not 
upon  minute  critidfni  on  the  language  of  the  bond, 
that  the  Court  will  be  induced  to  rejed  a  claim  fo 
founded.     It  will  look  to  the  fubflantial  juftice  of  the 
cafe ;  and  if  it  finds  that  the  confignees  a£ted  for  the 
bed  in  every  refped,  and  that  the  money  was  advanced 
by  them  on  the  credit  of  the  (hip,  when  it  could  not 
be  procured  in  any  other  mode,  it  will  not  much  re- 
gard any  defied  in  the  formality  of  the  inftrument. 
Upon  what  grounds  and  by  what  authority  was  the 
money  advanced  ?  By  the  fituation  of  the  Ihip,  and  the 
dcTcrtion  of  the  mafter,  (he  had  of  neceflity  devolved 
cntiftly  into  the  hands  of  thefe  gentlemen,  who  made 
llie  necedary  advances  for  the  repairs.    It  is  faid  they 
^Kft  induced  to  do  this  by  their  connexion  with  the 
pn^kton  of  the  cargo.  But  the  quefUon^is,  whether^ 
fo  i..duc^i,  they  did  not  make  thefe  advances  on  the 
cnetl:t  of  the  Ihip.    Againft  the  proprietors  of  the 
carp.\  they  had  no  dired  demand  for  repsurs  done  to 
the  ihip ;  anJ«  as  they  had  no  knowledge  of  the  owners 
i>t^  the  Ihip,  it  muft  have  been  that  they  looked  to  the 
Ihip  itfdf  as  their  fecurity.    Some  of  the   advances 
>»xn:  ma^c  N.  fore  the  mafter  was  appointed ;  and  thefe 
it  is  faid,  couid  have  had  no  reference  to  a  bond  of 
hvpotliccation.    But  what  could  they  look  to  but  the 
fhip  ?  for  of  the  owners  of  the  (hip  they  had  no  know- 
ledge.     The  bond  xi-as  not,  perhaps,  noticed  at  firft  ; 
Ixcaufe,  in  Pcrnambucoj  as  in  other  foreign  ftates,  there 
is  no  necelllty  for  an  inftrument  of  this  kind ;  for,  by 
the  general  maridme  law,  the  veflel  itfelf  is  iffo  fafff 

liable 
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liable  for  repairs.    There  was  no  neceflity,  therefore,    alijc^^dm 
for  having  recourfe  to  a  bond  till  the  (hip  was  coming  ■ 
to  this  country,  where,  from  peculiar  motives  of  policy,  ^^  s^  »*«»• 
a  fpecial  hypothecation  is  required.     Where  the  per- 
fons  advancing   the  money  take  a  bond  from  the 
mafter,   whom  they  had  themfelves  appointed,  the 
Court  will  certainly  watch  the  tranfaflion  very  nar- 
rowly, and  will  b^on  its  guard  againft  any  danger  of 
poifible  colluflon  ;  but  I  fee  no  ground  for  fufpicion  ia 
the  prefent  cafe,  for  the  (hip  could  not  have  failed 
without  a  mafter.     Under  the  care  of  the   indivi* 
dual  appointed  by  them  to  a£t  in  that  capacity,  fhe 
has  been  enabled  to  perform    her  voyage,  and  bos 
earned  her  freight,  by  bringing  her  cargo  to  the  port      ^ 
of  deftination. 

Then  what  is  the  deficiency  in  the  appointment  of 
the  mailer  ?  He  is  appointed  under  a  neceiliry  which 
juftified  the  mcafure,  and  by  the  very  perfons  whofe 
connexion  with  the  cargo  placed  them  in  a  nearer  re- 
lation to  the  fhip  than  any  others  in  that  quarter  of  the 
world.  Under  fuch  circumftances,  the  Court  would 
feel  ftrongly  inclined  to  hold  this  man  entitled  to  the 
privileges,  and  competent  to  difcharge  the  funfUons 
of  a  mafter  appointed  in  the  moft  regular  manner. 
What  would  be  the  effefl  of  fuch  an  appointment,  if 
not  ratified  by  any  confirmation  on  the  part  of  the 
owner,  might  be  a  queftion  of  fome  nicety :  But  even 
then  the  Court  would  ftrain  hard  to  fupport  the  ap* 
pointment,  provided  the  tranfa£Uon  fhould  appear  to 
have  been  conducted  with  perfect  integrity.  But,  in  this 
cafe,  the  matter  is  not  left  on  that  ground ;  for  here 
is,  I  think,  a  fufiicient  recognition  of  the  appointment. 
In  the  letter  which  was  fent  from  the  confignees  of  the 
cstrgo  at  PernambucQ  to  their  correfpondent$  in  this 

country. 
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Th«        country,  they  defirc  that  the  ftcps  whicfi  they  had 
taken  (hould  be  communicated  to  the  owner,  and  that 


4<iv5th,  181a.  he  would  fignify  his  difapprobation,  if  he  did  not  wifh 

that  the  perfon  whom  they  had  appointed  (hould  can- 
tinue  to  ad  as  mafter  of  the  (hip.  No  difapprobation 
was  fignified ;  and  the  owner,  in  his  affidavit,  £aiySy 
that  he  did  not  find  it  neceflary  to  interfere  in  the  bu« 
iinefs,  I  think  this  non-interference,  after,  foch  a 
communication  had  been  made  to  the  owner,  is  of 
itfelf  a  fufficient  ratification  of  the  appofaitment.  When 
the  (hip  arrives  in  this  country,  what  does  the  owner 
do  ?  Why,  he  gives  an  order  for  payment  of  the  fr^ht 
earned  by  this  (hip,  defcribing  this  man  as  the  mafter ; 
thus  diredly  recognifing  him  in  that  charader.  Bong 
of  opinion,  then,  that  this  man  was  competent  to 
hypothecate  the  (hip,  and  that  the  confignees  of  the 
cargo,  when  they  advanced  this  money,  looked  to  the 
feci^rity  of  the  Ihip,  and  not  to  any  perfonal  fecurity, 
I  (hall  pronounce  for  the  validity  of  this  bottomree* 
bond.  It  Will  be  for  the  owners  of  the  (hip  to  purfue 
their  remedy  againft  the  owners  of  the  cargo  for  con- 
tribution. 

The  wtmnt  of  '^^  ^^^^  qucftion  that  remains  is,  that  which  re- 
the  Court  wiu  latcs  to  the  fails  and  rigging ;  and  thefe,  it  is  faid,  are  » 
unrigging  taken  dctached  from  the  (hip,  and  not  within  the  jurifdic- 
J^Trffafe*  tion  of  the  Court.  But  how  are  they  detached  ?  Why, 
^rieoli'^*^  merely  for  the  purpofe  of  fafe  cuftody,  and  with  t^ 
itfelf.  view  of  being  returned  to  the  (hip  when  (he  goes  out 

Upon  any  new  adventure,  in  conformity  to  what  ia 
ftated  to  be  the  ufual  cuftom  at  the  port  of  Liverpool. 
I  cannot  think  that  they  are  fo  detached  hi  a  legal  (mSt 
as  to  prevent  the  warrant  from  extending  to  them  as 
well  as  to  the  (hip  itfelf.  I  (hall,  therefore,  over^-tttle 
the  prctc(t. 
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nPHIS  was  a  queftion  refpefting  the  validity  of  a  a  bond  of  hypo- 
bottomree  bond  granted  on  this  (hip  and  her  when^l^c^ 
freight,  under  the  following  circumftances :  In  Sep-  ouTdSnl^liip 
tember  i8io,  the  (hip,  belonging  to  Mr.  Richmond^  vl  md freight; 
Briiijh  fubjeft,  was  chartered  by  Mr.  Beerbohn,  of  the  lender  loob 
London,  to  proceed  to  the  port  of  Memel,  for  the  pur-  ^oSii^ 
pofe  of  bringing  back  a  cargo   of  timber  to  this  |jj^j^2i^i^ 
country :  In  purfuance  of  the  charter-party,  thi  Aip  «<«  ne^ffiury 
failed  in  the  autumn  of  the  fame  year  to  Memely  where  ihouid  be  either 
(he  took  in  a  cargo  from  the  houfe  of  Meflrs,  Beerboin,  HJ^]^  ^ 
of  that  place,  but  was  detained  in  port  by  the  froft^ 
and  obliged  to  remain  there  during  the  whole  of  the 
winter*    The  mafter  was  furnifhed  with  a  letter  of  credit 
from  Mr.  Kicbmond^  the  owner,  to  Meflrs.  Beerbobn^ 
of  Memelj  and  alfo  with  another  letter  of  the  fame 
defcription  from  Mr.  Robinfon^  of  London,  to  MelTrs. 
Ruppil  and  Co.,  of  MemeU  in  which  Mr.  Robin/on  re* 
commended  TAr.  Richmond  to  the  attention  of  his 
correfpondents,  in  cafe  the  neceflary  di(burfements 
Aiould  be  refufed    by  Meflrs.  Bgerbohn.     Being    in 
want  of  money  for  tl^e  repairs  of  his  (hip  and  other 
necellaries,  the  mafter  applied  to  McSrs.  Beerbobn^ 
and  was  immediately  fupplied  by  them  with  the  fum 
of  j^445.  4s.  od^  Me(rrs.  Beerbobn  then  requefted  the 
mafter  to  draw  a  bill  of  exchange,  in  their  favor, 
for  £600.  and,  as  he  well  knew  that  he  (hould  be 
obUged  to  call  upon  them  for  further  fupplies,  he  did 
not  hefitate  to  comply  with  their  requeft,  and  accord- 
ingly drew  a  bill  of  exchange,  to  the  amount  pro- 
poied,  upon  Mr.  Richmond^    The  mafter  afterwards 

obtained 
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Th«        obtained  further  fums  of  money  from  Meflrs.  Beerbobn^ 
uQusTA.     ^jjQ^  jj^  confequence  of  advices  received  from  England^ 


jwa  i5tb,iSi3 .  that  the  bill  of  exchange,  drawn  by  the  mafter^  had 

not  been  honoured,  refufed  to  fuflfer  the  (hip  to  fail  till 
they  had  obtained  from  him  a  bottomree-bond,  for 
the  whole  of  the  money  advanced  to  him  fince  his  arri- 
val  at  MemeL  The  bond  was  accordingly  figned  by 
the  mafler  for  £1666  ly.  $d.  the  amount  of  the 
fums  he  had  borrowed,  together  with  50  per  Cent. 
premium  thereupon,  and  the  (hip  then  failed  for  Lon» . 
don^  where  fhe  arrived  in  fafety,  and  delivered  her  . 
cargo.  Mr.  Ricbmondy  the  owner  of  the  (hip,  having 
fince  become  a  bankrupt,  the  validity  of  the  bond  was 
contefled  by  his  adignees. 

For  the  aOignees,  Jenner  and  LuJhingion.^-^Tht  in- 
flrument  is  invalid  as  a  bottomree-bond,  becaufe  the 
money  was  advanced  not  upon  the  fpecific  fecurity  of 
the  fhip^  but  upon  the  perfonal  credit  of  Mr.  Richmond^ 
the  owner.  Although  it  may  not  be  neceflary  that 
bottomree-bonds  fhould  be  executed  at  the  exaft  time 
when  the  money  is  advanced,  yet  it  is  requifite  that  it 
fhould  have  been  in  the  contemplation  of  both  the  par- 
ties that  the  money  was  to  be  fecured  by  a  bond  of 
that  defcription.  In  the  prefent  cafe,  there  was  no  • 
fuch  underftanding  between  the  parties  ;  but,  on  the 
contrary,  every  thing  to  (hew  that  they  looked  to  fe- 
curities  of  a  difierent  kind.  A  letter  of  credit  was 
written  and  delivered,  the  money  lent  upon  the  faith 
of  that  letter,  and  a  bill  of  exchange  drawn  to  cover 
part  of  the  amount ;  which  bill  of  exchange,  it  ap« 
pears,  would  adually  have  been  paid,  if  the  owner 
had  received  the  neceflary  advices  from  the  mafler* 
The  tranlaftion  therefore,  being,  in  the  firfl  inftance, 
wholly  of  a  perfonal  nature^  Meflrs.  B^erbobn  can 

derive 
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dernre  no  advantage  from  this  pretended  bottomree-        'Hm 
bond,  but  muft  be  content  to  come  in  with  the  other  ' 


creditors  of  the  bankrupt.  /i(iiex5di,tfta.; 

For  the  bond-holders,  Sioddart  and  PbilRmore.^^ 
This  tranfadion  is  clearly  of  the  nature  of  bottomree, 
iince  the  money  was  advanced  to  the  mafter  for  the 
repairs  of  his  (hip,  whilft  ihe  was  lying  in  diftrefs  in  a 
foreign  port.  It  is  quite  unneceflary  that  fq)arate 
bonds  fliould  be  given  from  time  to  time,  as  the  feve^ 
ral  advances  were  made.  If  one  bond  be  given  to 
cover  the  amount  of  all  the  advances  when  the  repairs 
are  completed,  that  is  fufHcient  to  fatisfy  the  demands 
of  the  Court,  which  will  confider  the  different  funui 
as  re-advanced  at  the  time  of  the  execution  of  the  bond. 
It  is  a  mere  pretence  to  fay  that  the  mailer  was  not  ia 
diftrefs*  for  money  on  account  of  the  letter  of  credit 
with  which  he  was  furniflied,  when  the  whole  pro- 
ceedings under  that  letter  turned  out  a  mere  nullity. 
The  bill  of  exchange,  drawn  by  the  mafter,  not  hav- 
ing been  honoured,  the  foreign  merchant  was  juftified 
in  looking  to  other  fecurity  for  the  re-payment  of  his 
money,  exactly  in  the  fame  way  as  if  no  letter  of  cre- 
dit had  been  written,  and  no  bill  of  exchange  drawn. 
He  had  a  right,  by  the  general  maritime  law  of  Europe^ 
and  by  the  particular  law  of  the  country  where  the 
ihip  was  lying,  to  feize  upon  the  fhip  itfelf ;  and  hd 
ought  not  to  be  put  in  a  worfe  (ituation  becaufe  he 
fuflfered  her  to  proceed  on  the  voyage,  and  contented 
himfelfwith  the  fecurity  of  a  bond.  Ifabelle, (fupra  273.) 
Alexander^  Tate,  (fupra  278.)  ;  Rhadamanibe^  Majer^ 
(fupra  201.) 

Judgment. 
Sir  W.  Scoff. — ^This  is  a  queftion  ar3ing  upon  a  bot- 
tomree-bond, which  was  executed  at  Mcmel^  on  th6 

7th 
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Tbt        7th  of  June,  1 8 1 1 .    The  Ship,  it  appears,  was  chaN 
AwavMTA.     ^^  ^y  jyj^^  Beerbobn^  of  this  town,  who  is  not  how-* 


Jumis^iii^.  ever  defcribed  as  the  general  agent  of  the  houle  of  the 

latne  name  at  Memel^  to  go  thither,  and  bring  a  cargo 
hack  to  this  country ;  but  upon  whofe  account  does 
not,  I  thixik,  exa&Iy  appear.  The  mafter  went  with  a 
letter  of  credit  from  him  to  the  houfe  of  Beerbobn  and 
Ca  at  Memel,  (conneded  perhaps  with  the  houfe  of 
Beerbobny  at  London^  although  no  fpedal  privity  a{H 
pears  between  thdm,)  defuring  that  the  houfe  would 
furniih  him  with  any  fum  of  money  which  he  might 
{land  in  need  of  for  difburfements.  The  mafter  was 
f umifhed  likewife  with  a  letter  from  Mr,  Robin/on^  re* 
conunending  him  to  the  attention  of  Mefirs.  Ruffil 
and  Co.  at  Memel.  Thefe  are  precautbns  hi^lj 
proper,  and  indeed  almoft  neceflary  in  the  Baltic  trade, 
which  has  of  late  years  been  fubjeft  to  great  intemqy- 
tions.  On  his  arrival  at  Memel^  the  matter  produced 
his  letter  to  the  houfe  of  Bserbobn^  and,  on  the  pro- 
du£Uon  of  the  letter,  the  money  was  advanced ;  and 
it  is,  I  think,  impoffible  to  deny  that  it  was  advanced 
on  the  credit  of  that  letter,  and  on  the  perfonai  lecii- 
rity  of  the  gentleman  by  whom  it  was  written.  Not 
only  was  the  money  advanced  without  recourfe  to  the 
fecurity  of  the  bond  at  the  time,  but  another  fpecies 
of  Security  was  reforted  to  ; — a  bill  of  exchange  was 
drawn  upon  a  houfe  in  London^  and  this  is^  I  think, 
very  itrong  evidence  to  fhew  that  it  was  a  mere  per- 
fonai tranfa&ion,  and  that  the  foreign  merchantrelied<)fi 
the  perfonai  refponfibility  of  his  correfpondent  Now^ 
certainly,  hypothecation  bonds  are  founded  on  a  (ecu* 
rity  of  a  very  different  kind,  upon  the  fhip  and  freight; 
and,  according  to  the  law  of  this  country,  they  are 
reforted  to  only  where  there  is  a  failure  of  perfonai 
iccurity,  in  order  to  enable  the  mafter  to  fupply  him<> 

4  fdf, 
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Icl^  ifi  2  foreign  port»  with  neceflaries  which  he  would        Th» 
Dtborwife  be  ttaable  to  procure.  .  From  that  neceility  * 


tbey  fpringy  and  upon  the  ground  of  that  neceility  JtmMisUs.i%ih. 
alone  are  they  fupported  by  the  Court.  The  matter, 
by  the  maritime  law  of  this  country)  agreeing,  in  this 
tefped  with  the  general  law  of  Europe^  is  allowed 
Mider  fuch  /circumftances,  to  hypothecate  his  (hip, 
ind  to  make  it  a  real  fecurity  for  the  money  that  may 
be  wanted.  If  the  parties,  lending  the  money,  think 
proper  to  rely  on  the  perfonal  fecurity  of  thofe  to 
idiom  their  money  is  advanced,  and  their  confidence 
tonis  out  to  have  been  unfortunately  mifplaced,  they 
muft  abide  the  confequences  of  their  own  indifcretion. 
k  18  quite  clear^  in  this  cafe,  that  the  bill  of  exchange 
was  founded  on  confiderations  of  perfonal  refponfi^ 
bility  only,  and  that  a  bond  of  hypothecation  was  not 
at  that  time  in  the  contemplation  either  of  the  bor- 
rower or  lender.  I  have  therefore  no  hefitation  in 
laying  that  with  refpeft  to  the  jiSoo.  the  bond  is  not 
effedive;  but  with  refped  to  the  other  part  of  the 
mbney,  I  am  of  a  different  opinion.  For  that  no  other 
fecurity  was  held  out  than  the  (hip  and  the  freight, 
and  it  is  therefore,  fo  far,  indifputably,  a  bottomree 
tranfadion.  The  foreign  merchant,  it  is  true,  wiOied 
to  extend  the  fame  fpecies  of  fecurity  to  the  whole 
of  his  debt,  and  I  fee  nothing  difhonell  or  difhonora- 
ble  in  his  attempt  to  do  fo ;  but,  at  the  fame  time, 
this  Court  cannot  lend  him  its  ai&ftance  by  enforcing 
the  bond  beyond  the  extent  of  its  legal  validity.  It 
cannot  permit  this  gentleman  to  fay,  the  mafter  had 
no  other  refource  for  procuring  fupplies  except  bot- 
tomree, when  he  himfelf  had  been  content  to  ad- 
vance the  money  on  the  perfonal  refponfibility  of  the 
owner*    As  far  then  as  it  relates  to  this  ^6oo.,  I 
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Th«        think  the  bond  is  invalid ;  but  for  the  reft,  I  think  k 
ought  to  be  enforced.    Ic  is  not  neceflary  here  that  a 


jiiMZith,iSi3.  bond  (hould  be  either  good  or  bad  in  ioto:  In  die 

equitable  proceedings  in  this  Court,  it  may  be  good  in 
part  and  bad  in  part. 

It  has  been  faid  that  the  party  might,  by  the  law  of 
Ruflia,  have  detained  this  fhip  till  the  money  was  repaid; 
but  I  do  not  think  that  circumftance  alone  will  be 
fufEcient  to  convert  this  into  a  cafe  of  hypothecatioo* 
Ships  might,  in  all  cafes,  be  detained  on  the  lame 
ground  by  the  general  law  of  Europe f   and  if  the  pofi* 
tion,  which  has  been  laid  down,  were  to  be  fupported, 
it  would  go  the  length  of  turning  every  cafe  into  a  cafe 
of  hypothecation,  or  at  leaft  there  would  be  a  neceffity 
of  enquiring,  in  every  cafe,  into  the  ftate  of  the  fo* 
reign  law.    The  fair  legal  equity  in  this  cafe  will  be 
to  diilinguifh  between  the  fum  for  which  the  tail  of 
exchange  was  drawn,  and  that  which  ftood  upon  tiie 
Security  of  the  fhlp  and  freight  only  ;  and  I  accord- 
ingly pronopnce  againft  the  validity  of  the  bond^  as 
far  as  it  refpeds  the  ^6oo.,  but  pronounce  it  to  be 
good  as  to  the  mcmey  afterwards  advanced  to  the 
maften 


I 
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BETSEY,  Hay.  -^-wjad,  i«i j. 

T^HIS  was  a  queftion  between  the  holders  of  two  where  then 

bottomree  bonds,  each  of  them  feeking,  under  r^S^ncMbT" 
the  following  circumflances,  to  obtain  a  primum  de-  ^^  ^^ 
cretum  from  the  Court.    The  (hip,  belonging  to  Britijh  ^^oadm  endded 
merchants,  was  lying  in  the  port  of  Carlfcrona^  with  payment  though 
a  cargo  on  board,  with  which  (he  was  deftined  to  Hulli  Ste*^t^*  ^ 
when  the  mafter,  in  order  to  procure  neceffaries  to  J^t^'J^^'^SS 
enable  the  (hip  to  proceed  on  her  deftined  voyage,  ^  2.*!??  ^ 
borrowed  m  Stockholm,  from  Mefirs.  Toitie  and  Jrf^ 
vied/en,  of  that  place,  the  fum  of  ^152.  at  a  premium 
of  25  per  cent.,  the  repayment  of  which  he  fecured  to 
them    by    a    bottomree-bond,  dated   at   Carlfcrona, 
March  J2th,  1813.     Further  repairs  being  required,' 
he  was  again  under  the  necel&ty  of  hypothecatifig  his 
fliip,  cargo,  and  freight,  by  borrowing  from  Meifrs. 
Lindegreen  and  Co.  the  fum  of  ^178.  I4J.,  at  the 
lame  rate  of  25  per  cent.,  and  giving  them  a  bottom- 
ree  bond,  dated  at  Carlfcrona,  March  ^th,  1813. 

The  counfel  for  MeiTrs.  Lindegreen  and  Co.  con- 
tended, that  they  were  intitled  to  exclufive  poffeilion 
of  the  (hip,  and  to  priority  of  payment,  becaufe  the 
inftrument  of  hypothecation,  granted  to  them,  was  of 
later  date  than  that  granted  to  Meflrs.  Toitie  and  Arf- 
n)iedfen. 

On  the  other  fide,  it  was  argued  that  the  Coiu*t 

vould  not  give  a  preference  to  the  later  bond,  where 

there  was  fo  very  flight  a  difference  as  to  date,  and 

xvbere  the  bonds  were  executed  at  the  lame  place,  the 

VOL.  I.  u  money 
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Th«        money  lent  at  the  fame  rate  of  mtereft^  upon  the  lame 
^'^"^'      voyage,  and  at  the  lame  ri(k. 


Jume  aad,  1813. 


Court  granted  frimtim  decretum  to  the  holder  of  the 
M  dated  bond. 


jmm%^,i%ii.    NOSTRA  SIGNORA  DE  LOS  DOLORES.. 

MOHALES, 


In  a  oouit  of  the 
Uw  of  nations  a 


^HIS  was  the  cafe  of  a  Spam/b  (hip  and  cargo^ 
^Hb^  l^ybe "  which  Were  daptured  on  the  9th  of  Augiift  1 803, 

^^*rfl  Jiwl^  by  the  private  floop  of  war  the  Dragm^  and  decre^ 
Sll^i^w  ^^  be  reftored,  with  cofts  and  damages,  on  the  17th 
^"bMrffit'Sr  ^^  December,  in  the  fame  yean  Hoftilities  hating 
ih'tp*!  regifter;  fliortly  aftetwards  tzken  place  between  Great  BrUmn 
utive  of?pLf^  and  Spain,  all  further  proceedings  in  the  caofe  were 
ot^Tulrf^  fufpended.  On  the  reftoration  of  peace  between  the 
fiM«forcoft»«nd  ^q  countries,  an  account  of  the  cofts  and  damaim 

damages  decreea  *^ 

againft  the  own.  wos  brought  in  OH  bchalf  of  the  Spamjh  claimants,  and 
^h^ugh  die  ^rty  the  fame  was  referred  to  the  regiftrar  and  merchants^ 

d^e'^^^enu-  "^^^  reported  the  amount  thereof  to  be  ^5,148*  14* 
tiye  virai  not  him.  g^    which  rcDort  wss  aftcrwards  confirmed  by  the 

feir  the  wrong*  *  ,  ' 

doeir.  judge.    Monitions  were  decreed  againft  the  owners  of 

the  privateer  and  the  bail  (who  had  given  fecurity  to 
the  amount  of  ^1,500)  to  pay  the  amount  of  the 
regiflrai's  report :  and  amongft  the  reft  againft  Hannah 
Greaves  J  fwife  of  Robert  Greaves)  the  widow  and  one 
of  the  executors  of  John  Parry,  who  was  alledged  to^ 
have  been  a  part-owner  of  the  privateer.  An  s^ipear 
ance  was  given  for  Mrs.  Greaves  under  proteft,  an 
the  queftion  was,  whether  ihe,  as  the  reprefeutativs^ 

of 
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of  Mr.  Farry^  was  by  law  refponfible  for  the  cofts  and        The 
damages  reported  to  be  due  on  account  of  die  capture     sionoha 

of  this  (hip.  POL9BU. 

For  the  party  cited,  Stoddart  and  Lu/hingion. —   ■ 
Mrs.  Greaves  J  the  wdow  and  executrix  of  Mr.  John  ^f^^^'^^^^ 
Parry^  and  now  married  again,  is  called  uptm  without 
any  previous  intimation  by  a  monition,  dated  Jtdy  1 8 1 2, 
for  payment  of  cofls  and  damages  due  on  account  of 
the  capture  of  this  veflel,  in  Augu/i  1803.     After  fo 
great  a  lapfe  of  time,  the  Court  will  not  be  inclined 
to  enforce  a  demand  of  this  kind,  efpecially  againft 
the  reprefentative  (^  a  deceafed  perfon,  who  was  him^* 
felf  not  guilty  of  ^y  perfonal  mHconduQ^  As  |^  name 
of  Mr.  Parry  does  not  appear  to  have  been  infixed  iji 
the  bill  of  faie  or  in  the  (hip's  regifter,  we  fuboiit  that 
he  is  not  to  be  con0dered  as  an  owner  unda*  the  provi« 
fioiis  of  the  ftatutes,  %6  G€o.  3.  c.  6o.  and  34.  Geo.  3. 
r.  68.  which  render  fuch  an  inlertion  necefiary.    Upon 
Ais  point  many  cafes  have  been  decided.    Rollefton  Vm 
Hibbertj  (3  T.R.  406.)  Camden  and  others,  v.  Ander^ 
fony  (5  T.  R.  709.)  Wejierdak  v.  Dale,  (7  T.  R.  306.) 
Hibbert  v.  Rollefion^  (3  Brg.  Cha.  Cas.  571.)  Curtis  y. 
Perry^    (6   Ve/ey^  Junior,   739.)   ex    parte    Yalhp^ 
(15  Vefey^  Junior,  60.)  ex  parte  Houghton,  (17  Ve/ey^ 
Junior,  251.)  Mo/s  v.  Chamo^,  (2  Ea^,  399*)  Batt, 
Yofsy  before  the  Lords  of  Appeal  in  January  1 806. 
The  refilk  of  thefe  cafes  is,  that  perfons  whofe  names 
are  not  inferted  in  the  bill  of  fale  and  regifter,  can 
have  no  title,  either  legal  or  equitable,  to  a  Britijh 
fliip.     Mr.  Parry,  then,  under  the  authority  of  thefe 
cafes,  is  not  to  be  deemed  the  legal  owner  of  this 
veflel.    He  is  not  by  law  entitled  to  any  c^  the  ad- 
vantages which  might  have  been  derived  to  an  owner 
t^  the  fucce&ftil  employment  of  the  ihip,  and  con- 

u  z  lequeatly 


/«ii«aSch,i8i3. 
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The  jfequently  ought  not  to  be  refponfible  for  any  lofs  that 
sioNORA  may  have  been  occafioned  by  the  mifconduft  of  thofe 
Dolors',  to  whofc  management  Ihe  was  intruded.  But  ad- 
mitting, for  the  fake  of  argument,  that  Mr.  Parry 
was  originally  liable  to  be  called  upon  for  the  payment 
of  thefe  cods  and  damages,  the  right  of  the  claimants 
to  enforce  the  demand  againd  him  ceafed  upon  their 
becoming  alien  enemies.  If  the  Spanijh  claimants 
have  been  damnified  at  all,  they  have  been  damnified 
by  the  declaration  of  war  ifTued  by  the  Spanijh  govern- 
ment, which  mud  be  taken  as  their  own  aft,  every 
perfon  being  confidered  in  law  a  party  to  the  public 
authoritative  a£ls  of  his  own  government.  Conway 
y.Grayy  (io£ij/?,  536.) 

It  was  alfo  urged  on  behalf  of  Mrs.  Greavesy  that 
when  letters  of  marque  were  granted,  Government  bad 
provided  fpecific  Tecurities  againd  any^mifcondud  in 
thofe  who  received  them ;  that  fuch  fecurities  mud  have 
been  confidered  amply  fuffident  to  prevent,  or  at  lead 
make  compenfation  for  any  abufe  which  might  be  com- 
mitted. What  thefe  fecurities  fhould  be,  the  prize  zQl 
had  pointed  out.  It  required  a  recognizance  from  the 
owner  or  owners  in  a  certain  fum,  and  bail  as  a  fur- 
ther protedion.  Government  looked  only  to  the 
owners  and  to  the  bail.  It  went  no  farther ;  to  thofe 
who  appeared  and  complied  with  the  conditions  pre- 
scribed, the  letters  of  marque  were  granted ;  to  them 
alone  any  legal  benefit  could  enure,  and  in  them  all 
legal  refponfibility  reded. 

In  the  prefent  indance  Mr.  Parry  had  never  been 
known  in  the  tranfadion  at  all,  be  had  not  appeared 
as  owner  either  when  the  letters  of  marque  were 
granted,  or  in  any  other  manner  claimed  of  Govern- 
meut  the  benefit  of  them,  nor  rendered  himfelf  refpdn- 

fiblc^ 
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fible.  Any  private  agreement  with  thofe  who  came  The  ^ 
forward  and  afted  oftenfibly  as  the  owners  cannot  Rignora 
alter  the  cafe ;  fuch  agreement  could  give  him  no  poLoma. 
legal  title  under  the  letters  of  marque^  and  therefore 
in  equity  (hould  not  fubjed  him  to  any  penal  confe- 
quences  arifmg  from  the  mifapplication  of  them ;  Go- 
vernment confidered  that  ample  fecurity  had  been  pro- 
Tided  :  Mr.  Parry ^  his  rights,  intereft,  and  obligations, 
were  tfever  in  contemplation ;  it  would  therefore  be 
highly  unjuft  now  to  turn  round  upon  his  executors 
ten  years  after  his  death  and  require  his  eftate  to 
make  good  the  deficiency  of  thofe  very  fecurities,  on 
the  faith  of  which  and  of  which  alone  the  letters  of 
marque  were  granted. 

.  For  the  Claimants^  the  Advocate  of  the  Admralty.^^ 
This  is  the  cafe  of  a  fhip  and  cargo  belonging  to  a 
friendly  nation,  which  were  taken  and  plundered  in 
a  time  of  peace,  and  for  which  it  concerns  the  honour 
and  charader  of  the  country,  that  compenfation  fhould 
be  made  to  the  foreign  claimants.  A  fentence  of 
reftitution,  with  cofts  and  damages,  was  originally 
pronounced ;  but  the  execution  of  that  fentence  was 
not  enforced,  on  account  of  the  hoftilities  which  took 
place  between  Great  Britain  and  Spain.  On  the  re- 
turn of  peace  between  the  two  countries,  the  proceed* 
ings  were  revived,,  and  monitions  were  taken  out 
againil  all  the  different  parties,  againft  the  perfon 
whofe  name  appeared  as  owner  in  the  documents, 
and  who  has  fince  become  infolvent,  and  alfo  againft 
the  fureties,  though  not  enforced  againft  them,  as 
they  were  refponfible  to  a  certain  amount  only.  The 
claimants,  therefore,  have  aded  with  every  degree 
ifi  diligencei  and  ought  not  to  be  barred  of  their 

V3  remedy 
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The  remedy  on  account  of  lapfe  of  time  only.  The  party 
Sio^Ji^A  "^^  proceeded  againft  is  admitted  to  be  the  repre- 
D^loRE*  tentative  of  Mr.  Parry ;  but  it  is  faid,  that  Mr.  Pany 
was  not  a  legal  owner  of  this  (hip  according  to  the 


JWiwa8th,i8i3.  ftatutes  of  the  kingdom*    The   ftatutes,  however, 

which  have  been  referred  to^  were  pafled  for  a  par- 
ticular purpofe  only,  and  with  a  view  to  fecure  the 
navigation  of  this  country  as  far  as  poffible  to  its  own 
fubje^ls.  Though  binding  upon  the  fubje£ts  of  this 
^  country  in  all  queftions  of  property  that  may  arife 
between  them,  they  were  never  intended  to  apply  to 
foreigners  fuing  in  a  court  of  the  law  of  nations  for 
rights  founded  upon  that  law.  The  cafes  therefore, 
which  have  been  cited  from  the  municipal  courts,  are 
inapplicable  to  the  prefent  cafe,  which  involves  the 
intereft  of  perfons  who  are  not  bound  by  the  particular 
a£ts  oi^BritiJh  parliament  made  in  refpeft  to  Briiijb 
fubjedts.  The  Court  has  to  enquire,  not  whether 
the  party  proceeded  againft  was  ftridly  and  technically 
an  owner,  as  hr  as  the  interefts  of  other  Britijb 
fubjeds  may  be  concerned ;  but,  generally,  whether 
he  was  in  truth  fo  far  connected  with  and  concerned 
in  the  tranfafiion  as  to  make  himfelf  equitably  refpon« 
iible  for  the  a£ls  of  this  privateer.  It  appears  that 
Mr.  Parry  contributed  to  the  outfit  and  purchafe  of 
this  veflel,  and  that  he  correfponded  on  the  fubjed  of 
the  appointment  of  the  mafter.  He  was  therefore  a 
principal  agent  in  the  tranfafUon,  and  as  fuch  is  re« 
fponfible,  according  to  the  law  of  nations,  for  the  in- 
jury that  has  been  committed.  The  cafe  of  the  Batt, 
Y$fsi  was  6f  a  very  different  kind.  There  it  was 
proved,  that  the  perfon  againft  whom  the  monition 
iflued  had  no  ihare  in  the  purchafe  or  outfit  of  the 

<      s  veflel,  and  that  a  msxt  verbal  trailsfer  had  been  made 

to 
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to  him  in  part-fatisfa£kion  of  a  debt  due  from  one  of  '^^ 

the  actual  owners,  and  that  he  had  difpofed  of  any  sigmpka 

hnperfe^t  intereft  he  might  have  had  in  the  ihip  DolorVs. 
before  the  capture  in  queftion  occurred.    The  non- 


appearance of  hig  name  in  the  regifter  was  only  one  ^'""•**^**^^ 
amongft  many  other  reafons  for  his  difipiflal.  With 
refped  to  the  war  which  has  taken  place,  that  cannot 
affed  the  rights  of  the  parties.  Whatever  might 
have  been  the  effect  of  hoftilities  whilft  they  fubfifted^ 
is  now  become  immaterial,  fince  the  rights  of  the 
claimants  revived  on  the  return  of  peace.^  The 
omiffion  of  the  crown  to  interfere  during  the  war, 
has  left  the  interefts  of  the  parties  precifely  in  their 
original  (late. 

Judgment. 
Sir  W.  Scott. — ^This  is  a  proceeding  to  recover  from 
Mrs.  Greaves,  the  executrix  of  a  Mr.  Parry, ,  the 
amount  of  cofts  and  damages  which  have  been  de* 
creed  againft  the  owners  of  a  privateer  for  the  cap- 
ture  of  a  Spanijh  veflel  in  time  of  peace.  As  far  as 
I  recoiled  the  cafe,  it  was  one  of  very  great  ihifo 
condud  on  the  part  of  the  captors,  who  had  been 
guilty  of  a  grofs  violation  of  the  law  of  nations* 
The  queftion  is,  whether  Mrs.  Greaves,  as  the  repre- 
fentative  of  a  perfon  alledged  to  have  been  one  of 
the  owners  of  this  privateer,  (hall  be  held  refpon^ 
fible  for  the  payment  of  the  cofts  and  damages  which 
have  been  awarded.  It  may,  in  particular  cafes,  be 
very  h^ird  upon  the  reprefentatives  of  deceafed  per- 
fons,  that  they  fhould  be  called  upon  to  anfwer  for 
the  a&ions  of  thofe  who  are  gone,  and  to  make 
compenfation  for  mifdeeds  of  which,  perhaps,  they 
never  before  heard  the  exiilence.    Such,  however, 

U  4  IS 
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The  IS  the  law,  that  parties  who  are  reprefentatives  muft 
SicNORA  frequently  be  refponfible,  at  lead  to  the  extent  of 
Dolor  IS.  ^^^  property  derived  from  thofe  whom  they  reprefent. 
It  may  be  obferved,  likewife,  that  here,  as  in  other 


^/iaie2S(h»x8i3.  q^(q^^  ^\^q  principal  was  not  perfonally  concerned  in 

the  a£t  complained  of }  that  he  was  not  himfelf  the 
wrong-doer ;  but  he  cannot  upon  that  account  only 
be  difcharged  from  refponfibility.  It  frequently  hap- 
pens that  perfons  muft  fuSer  for  the  mifconduA  of 
thofe  whom  they  employ,  and,  in  cafes  of  this  kind, 
it  is  peculiarly  proper  that  it  ihould  be  fo;  fuch  a 
burthen  appears  neceifarily  to  arife  from  the  tenure 
hy  which  this  kind  of  property  is  held.  It  is  necef- 
iary,  for  the  honour  and  juftice  of  the  country,  that 
compenfation  fhould  be  made  for  the  wrong  which 
has  been  done,  though  at  the  expence  of  parties  who 
may  have  been  perfonally  innocent. 

The  queition  is,  whether  Mr,  Parry  is  to  be  con- 
.fidered  quoad  hoc  an  owner  of  this  privateer,  for  he  may 
.  .perhaps  be  fo  confidered  for  thi^  particular  tranfaftion, 
though  not  for  all  other  purpofes.  Now  it  appears 
that  Mr.  Parry  was  a&ively  and  diredly  concerned  in 
the  purchafe  and  outfit  of  this  veffel,  and  that  the 
appointment  of  the  mafter  took  place  under  his  own 
directions.  Here  is  a  feries  of  letters,  too,  which 
Ihew  that  he  continued  afterwards  to  beftow  his  time 
and  attention  in  the  management  of  this  property,  as 
property  in  which  he  was  interefted.  Nothing,  there- 
fore, can  be  more  clear  than  that  he  is  to  be  confidered 
as  a  proprietor,  and  that  he  would,  in  all  juftice,  be 
«  entitled  to  the  benefit  which  might  be  acquired  in  that 
charader,  and  confequently  that  he  muft  be  refpon- 
fible  for  all  the  lofs  that  may  be  fuftsuued. 

it 
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,    It  appears  that  the  name  of  another  perfon  only,  a        The 
Air.  Evans  J  was  inferted  in  the  bill  of  fale,  and  that      Signora 
the  ship's  regifter  and  the  letters  of  marque  are  fimilar     D^roRu. 


in  that  refpeft  to  the  bill  of  fale.    Now  it  has  been  ■ 

Jaid  down  by  the  counfel,  that  the  perfon  named  in  the  '^«***^'"3- 
bill  of  fale  is  the  only  perfon  who  can  by  law  be  named 
in  the  regifter,  and  is  the  only  perfon  who  can  be 
recognized  as  owner,  as  far  as  municipal  interefts  are 
concerned*  I  cannot  agree  in  the  truth  of  this  pofition 
to  the  extent  in  which  it  has  been  ftated,  namely,  that 
where  three  or  four  perfons  concur  in  the  purchafe  of  a 
veflel,  one  of  them,  by  caufmg  his  own  name  only  to 
be  inferted  in  the  bill  of  fale,  may  take  to  himfelf  the 
whole  property,  and  the  others  be  left  without  a  remedy. 
There  muft  be  fome  mode  pr  other  of  procuring  the 
infertion  of  the  other  names,  though  it  is  not  for  me 
to  point  out  what  that  mode  may  be.  Mr.  Parry^ 
having  contributed  his  money  in  the  purchafe  and 
outfit  of  this  veiTel,  had  a  legal  right  to  have  his  name 
inferted  in  the  regifter ;  and  if  he  negleded  to  do  fo, 
and  fufiered  his  interefts  to  be  compromifed,  it  was 
entirely  his  own  fiault.  Even  if  he  fliould  not  be  en- 
titled to  the  benefits  which  may  be  acquired  as  an 
owner  of  this  privateer,  it  does  not  follow  that  he  is 
to  be  exempted  from  the  lofles  i)irhich  may  be  fuftained 
in  that  capacity.  He  can  have  no  right  to  plead  his 
.own  laches,  in  order  to  relieve  himfelf  irom  the  claims 
.of  others  as  adverfe  to  him.  In  point  of  fubftance, 
though  not  in  point  of  form,  he  is  an  owner  of  this 
privateer.  It  is  certainly  true  that  the  Aft  of  Parlia- 
ment, commonly  called  Lord  Liverpool s  aft,  (26  G.  3. 
c.  60,)  makes  it  neceifary  that  the  name  of  the  owner 
fliould  appear  in  the  regifter ;  and  it  has  been  decided 
JA  a  variety  of  cafes^  and  is  to  be  taken  as  clear  and 

cftabliflied 
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KoT'Tra      eftablifhed  law,  that  third  parties,  if  Britijh  fubfeds^ 

sioNORA      have  no  claim  on  any  but  the  perfon  regiftered  as 

'   DoLOKKs.     owner.     But  I  am  yet  to  learn  that  this  rule  of  law  19 

applicable  to  foreigners,  who  are  not  bound  by  the 

^^      *  '  *  municipal  regulations   of  this  country.    This  k  % 
queftion  of  thq  law  of  nations ;  and  the  party  com-' 
plainant,  being  a  foreigner,  comes  to  a  court  which 
has  to  admmifter  that  law.    The  ftatute  was  pafled  for 
reafons  of  domeftic  policy,  and  all  its  regulaticxis  are 
of  a  domeftic  defcription.    Being  a  Britijh  ftatute,  it 
may  well  bind  all  the  fubjeds  of  this  Country,  becaufe 
it  emanates  from  an  authority  which  all  Britijh  fubjeds 
are  bound  to  obey ;  but,  as  againft  the  fubjefts  of  other 
countries,  it  has  no  fuch  force ;  nor  has  any  authority 
been  cited,  either  from  the  decifions  of  the  courts 
ccHnmon  law  or  of  chancery,  to  ftiew  that  it  has  been 
fo  confidered.    I  do  not  recognize  the  applicability 
thofe  cafes  which  have  been  determined  between  BriHfif^^ 
fubjeds  to  fuch  a  cafe  as  this,  which  is  founded  on  tb 
law  of  nations,  is  brought  on  the  complaint  of  a  perfc 
not  fubjed  to  our  laws,  and  is  to  be  tried  in  a  court:^: 
whofe  duty  it  is  to  adminifter  the  law  of  nations.^ 
Unlefs,  therefore,  fome  cafe  could  be  produced  which 
it  fhould  appear  that  foreigners  have  been  held  to  be 
within  the  provifion  of  this  ftatute,  I  am  inclined  to 
think  that  Mr.  Parry  is  not  exonerated  from  his  re- 
fpondbility.   Now  the  only  cafe  of  the  kind  which  has 
been  mentioned  is,  that  of  the  Batt^  Vofs^  which  wa^ 
before  the  Lords  of  Appeal  in  the  year  1 806.    It  wa& 
a  cafe  in  which  there  were  feveral  original  owners  of  a 
'  •  privateer,  one  of  whom,  being  indebted  to  a  perfon 
of  the  name  of  Richard/on^  transferred  to  him  his  fliare 
of  the  privateer,  as  far  as  he  could  do  fo  by  mere  verbal 
agreement.    This  perfon,  who  had  nothbg  to  do  with 
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the  original  purchafe  and  outfit  of  the  vcffel,  and  who     ^^ 
knew  nothing  of  the  tranfaftion.  in  queftion  till  long     Sionora 
after  it  had  taken  place,  was  ferved  with  a  monition,     DolorVs. 
but  was  held  by  the  fuperior  court  not  tp  be  refponfible. 
But  that  cafe  was  very  different   from  the  prefent. 
There  the  party  had  nothing  to  do  with  the  purchafe  or 
management  of  the  veffel.    Here  Mr.  Parry  is  the 
perfon  with  whom  the  tranfaftion  originates,  and  who 
is  very  a&ive  in  fuperintending  the  condud  and  ma- 
nagement of  it  throughout.     I  do  not  think  that  the 
authority  which  relieved  Mr.  Ricbardfon^  in  that  cafe, 
would  extend  the  fame  indulgence  to  Mr.  Parry.    I 
think  therefore,  that  the  cafe  whicJi  has  been  cited 
ought  not  to  control  what  I  have  before  Hated  to  be 
the  general  rule. 

Then  with  refped  to  the  laches  which  has  been 
imputed^  I  confefs  I  do  not  fee  that  any  has  taken 
place.  The  party  being  a  foreigner^  the  proceedings 
inflituted  by  him  were  neceflarily  fufpended  upon  the 
breaking  out  of  hoftilities  between  Great  Britain^  and 
the  country  of  which  he  is  a  fubjed  ;  but,  when  the 
war  ceafed,  he  had  a  right  to  revive  the  proceedings, 
and  to  recur  to  his  former  remedy.  As  far  as  my 
judgment  goes,  therefore,  I  am  of  opinion  that  I  can- 
not difmifs  the  parties,  but  muft  over-rule  the  proteft. 

I  forgot  to  mention  that  it  is  the  duty  of  the  owners 
to  take  care  that  their  names  are  inferted  in  the  bill  of 
fale,  and  that  it  is  very  important  to  the  fecurity  of 
foreigners  that  none  of  the  owners  fhould  be  omitted  ; 
ocherwife,  by  theinfertionof  one  name  only,  and  that 
perhaps  the  name  of  an  infolvent  perfon,  all  the  reft 
might  efcape  from  refponfibility. 
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Jir'y  8tb,  1813.  jSOLUS,   MyNNE. 

^eifonsafcieifue  ^TPHIS  fliip,  togethcf  With  her  cargo^  confifting  oi 
v^Tt^oib^^  **"  1 9,447  gallons  of  brandy,  was  feized  by  a  Cuftonr^ 

^tUwith^"   Houfe  officer  in  the  London  Docks,  in  the  month  o: 

ftandiiK;  its  expi-    Jpril  hH. 

lat'cn  and  the  n^  r  t>    •  ./v     t*  •  «  1 

icfvoaafOoverp-      There  were  four  BnUjb  hcences  on  board  at  tl 
mem  tonne  wit.  ^^^  of  feizurc ;  the  firft  of  which  was  dated  the  gtlr    3 

of  Jtdy  1 8 1 2,  and  was  to  remain  in  force  for  the 
of  four  months.    By  the  terms  of  this  Ucence»  th< 
claimants  were  permitted  to  export  in  this  veflel, 
London  to  Rochelle  or  Havre,  a  cargo  of  Britijh  goods 
and  to  import  from  Rochelle,  or  to  fail  in  ballad 
that  place  to  Havre,  and  import  from  thence  a 
of  wine,  fpirits,  &c.  on  condition  that  the  wine  ancz^^c 
fpirits  fliould  be  imported  only  in  return  for  fugar- ' 
coffee,  &c.  previoufly  exported ;  *  the  proportion  oi 
fpirits  to  be  not  more  than  120  gallons  for  every  i  %  cwt.' 
of  fugar  ;  and  on  condition,  like  wife,  that  theYpiriti^i    F 
(hould  be  imported  and  warehoufed  for  exportatjoc: — =3 
only. 

On  the  31ft  of  July,  a  licence  iimilar  to  the  fbrmecr^ 
was  granted  with  an  additional  claufe,  permitting  th^ 
fbip  to  proceed  in  ballad  from  Rocbelle  or  Havre  t9 
Bourdeaux,  and  import  the  cargo  from  that  port. 

The  quantity  of  fugar  exported  not  entitling  the 
veffel  to  bring  back  a  complete  cargo  of  fpirits,  ac* 
cording  to  the  terms  'of  the  above-mentioned  licences, 
stn  additional  licence  was  applied  for,  and  granted  on 
the  17th  of  Auguft,  181 2.  By  this  licence  (He 
claimants  were  at  liberty  to  import  a  full  cargo  of  wine 
an4 Spirits^  on  condition  that  the  excels  of  fuch  wine 

and 
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and  fpiiits,  for  which  the  export  of  fugar  had  not         i^ 
already  been  made,  fhould  be  warehoufed  according 


to  the  regulations  fet  forth  in  the  licences,  dated  the      '^^  ^ 
9th  and  3 1  ft  of  July. 

This  licence  having  likewife  expired  before  the 
voyage  was  completed,  a  further  application  was  made 
to  the  Government,  and,  on  the  4th  of  January  18 1 3, 
a  licence  to  be  in  force  for  three  months  was  iiTued, 
pemitting  this  veifel  to  import  a  cargo,  according  to 
the  provifion  of  the  licences,  dated  the  9th  and  31ft  of 
July  1812. 

There  was  alfo  an  order  in  council,  dated  the  15th 
oi  April  1813,  direding  the  (hip  to  be  admitted  to 
entry,  according  to  the  conditions  of  the  licence,  dated 
the  4th  of  January  1813  ;  notwithftanding  the  ex- 
piration of  that  licence. 

The  veffel  proceeded  to  Rcchelle^  and  there  delivered 
a  cargo  of  fugar,  purfuant  to  the  terms  of  thefeveral 
licences  j  but,  having  been  detained  by  order  of  the 
Trench  government,  was  unable  to  bring  back  a  return 
cargo  within  the  time  prefcribed.  Upon  her  arrival 
in  the  London  Docks,  the  (hip  and  the  whole  of  her 
cargo,  confifting  of  19,447  gallons  of  brandy,  were 
feized ;  but  as  it  appeared,  from  the  ftatement  of  the 
exports  and  imports,  made  by  riie  proper  officer,  that 
the  claimant  had  a  right  under  the  renewed  licences 
to  import  14,610  gallons  of  fpirits,  the  feizor  con* 
fented  to  the  reftitution  of  that  quantity  of  brandy,  and 
of  the  fliip  itfelf.  The  remaining  4,867  gallons  of 
brandy^  being  the  excefs  of  the  quantity  allowed  by  the 
renewed  licences,  were  proceeded  againft  as  droits  of 
admiralty. 

For  the  feizor  it  was  faid,  that  the  refufal  of  the 
Britijh  Government  to  grant  an  extenfion  of  the 

licence^ 
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The        licence,  dated  the  27th  of  Augu/i^  which  aloDc  per* 
mitted  the  importation  of  afiili  cargo,  fufficieiitly 


July  sch,     declared  Its  intention  not  to  proteft  beyond  the  quantity 
'  '^        covered  by  the  other  licences ;  and  that  it  was  incum- 
bent on  the  court  to  carry  the  intention  of  the  Govern- 
ment into  execution  by  condemning  the  furplus* 

To  which  it  was  replied,  that  the  Government  rt* 
fufed  to  renew  the  licence  of  Augufi  18 12,  merely 
in  confequence  of  a  general  change  of  policy  with 
refped  to  the  futiu^e  commerdai  intercourfe  with  the 
ports  of  France.  That  it  did  not  mean  to  interfere 
with  what  was  pafl:,  but  to  refer  all  cafes  of  ending 
licences  to  the  decifion  of  the  Court ;  and  that,  with 
reference  to  the  principle  of  former  decifions,  the 
claimant  who  had  ufed  every  degree  of  diligence  t(^ 
complete  the  tranfafUon  within  the  time  prefcribed^ 
was  entitled  to  reftitution. 

Judgment. 
Sir  W.  Scott. — Where  the  party  has  ufed  his  be(b 
endeavours  to  fulfil  his  engageolenti  and  has  beem 
prevented  by  the  violence  of  the  enemy  from  finifliin^ 
the  tranfadion  in  due  time,  the  Court  will  decree  re-^ 
ftitution,  though  the  Government  may  have  refufed  to 
renew  the  licence.  The  refuial  of  the  Goyermnent 
to  grant  a  frefh  licence  appears  to  me  to  leave  the 
principle,  upon  which  the  Court  has  been  in  the  habit 
of  afling,  untouched  ;  and,  as  the  delay  in  this  cafe 
has  been  occafioned  folely  by  the  reflraint  impofed  by 
the  hoilile  government,  I  fhall  reftore  the  property  to 
the  claimant. 
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MARIA  TIIERESA,  Phillips.  Ju^ttk.  1S13. 

•T^HIS  was  a  fuk  for  wages  brought  by  fome  mariners  ^^^^^"^^ 

who  failed  on  board  this  American  veflel,  from  the  ^ue  in  the  couns 
port  of  New  Tork,  mider  an  engagement  to  proceed  to  L  wag^^^!^^ 
Cottenburgb  and  back.    The  matter,  however,  inttead  ^"  "„ . 
of  gcHng  to  Gottenburgbi  according  to  the  agreement  ^^y*««  ^^ 
entered  mto  with  his  men,  (ailed  to  St.  Peterjburgb  ;  the  proteaioa  <£ 
and  there  took  a  new  cargo  on  board,  which  he  *  *^*°^ 
brought  to  the  Port  of  Lofuien^  under  the  protedion 
of  a  Britijb  licence.    Upon  their  arrival  in  this  country, 
the  feamen  demanded  their  wages,  and,  upon  the 
refufal  of  the  mailer  to  fadsfy  their  demands,  the  (hip 
was  arretted*        ' 

The  cafe  now  came  before  the  Court  upon  a  motion 
to  fuperfede  the  warrant  of  arreft. 

In  fupport  of  the  motion  it  was  contended,  that  the 
voyage  was  not  complete  till  the  return  of  the  (hip  to 
New  Tork^  and  confequently  that  the  mariners  were 
not  entitled  to  theh:  wages  till  their  arrival  in  that  port : 
that,  being  alien  enemies,  they  could  not  fue  in  the 
courts  of  this  country. 

On  behalf  of  the  mariners  it  was  faid,  that  th^  voy* 
age  from  St.  Peterjburgh  to  the  Port  of  London  had 
nothing  to  do  with  the  original  agreement  entered  into 
at  New  Tork  ;  and  that,  having  come  to  this  country 
under  the  proteftion  of  a  Britijh  licence,  the  charadler 
of  an  alien  enemy  v/^spro  hdc  vice  difcharged,  and  the 
men  at  liberty  to  recover  their  wages  by  the  aflittance 
of  a  Britijh  court  of  juftice. 

Judgment. 
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The  Judgment. 

Thekesa.         Sir^.  Scott. — This  (hip  failed  from  an  American  port 


with  an  underftanding,  on  the  part  of  the  feamen^  that 
181J.        theywere  to  proceed  to  G0//^^tt/;^&  and  back;  inftead 
of  thaty  the  mafter  difcharged  his  cargo  at  St.Peter/^^ 
burgby  and  entered  into  a  new  contrad  to  come  to  the 
port  of  London^  imder  licence,  which  he  could  not  do 
confidently  with  the  laws  of  his  own  country.  I  think 
this  condud  of  the  mafter  has  the  efiedl  of  diflblving 
the  original  contrad  under  which  the  parties  (ailed  from 
New  Tork.    If  he  is  at  liberty  to  enter  into  a  new  en- 
gagement, it  would  be  very  unfair  to  bind  down  the 
men  to  the  terms  of  their  original  contrad.    It  can* 
not  be  that  the  men  (hould  be  faft  and  the  mafter  loofe 
at  the  fame  inftant.    Are  the  men  bound  to  return  to 
New   Tork  with  this  (hip-?    I  think,  certainly   not. 
Suppofe  they  do  go  back,  how  are  they  to  obtain  their 
wages  ?  They  can  get  no  redrefs  (rom  an  American 
court  of  juftice ;  for  the  whole  tranfaftion  is  illegal  by 
the  laws  of  that  country.    If  this  court  (hould  re(ufe 
them  the  benefit  of  its  afliftance,  the  men  would  be 
deprived  of  all  remedy ;  I  (hall  therefore  pronounce 
for  the  jurifdi6lion  of  the  Courts  and  (hall  compel  the 
payment  of  their  wages  to  the  feamen. 
Modon  to  fuperfede  the  warrant  of  arreft  refufed« 


• 
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WOHLFORTH,  Steenyeld.  Ju^sfisA, 

1813. 
'^T'HIS  was  the  cafe  of  a  (hip,  under  Fruffian  coIours>  ^j,^^  ^^ 

laden  with   a  cargo,  confifting  of  gy^j^oo  Edam  onginti  c«ifo  w 
cheefes,  one   caik   of  drQgs,  and  one  cheft  of  coral  unavoidable  a  Jr 
beads.     There  was  a  licence  on  board,  permitting  the  ^^b^'  ^ V** 
T^d  to  import  from  Amfterdam  to  London  a  cargo  ^fl^^^^^ 
ofcheefe,  drugs,  &c.  (even  if  enemy's  property),  and  taking  in  a  freOi 
to  export  from  London  x,o  Amjlerdam  a  cargo  of  per-  kincTafter  Ve"^ 
mitted  goods,  no  condition  that  the  cargo  fo  imported  JhT liSl^ce  w^ 
fliould,  on   the  arrival    of  the  veffel  in  the  port  pf  ^^  ^^ 
L$ndQn^  be  landed  and  placed  under  the  joint  locks 
of  the  crown  and  of  the  importer,  there  to  remain  at 
the  cfxpence  of  the  importers  until  they  ihould  have 
loaded  and  exported  in  the  fame  veiTel  from  the  port 
qS  London  to  Amfterdam  2,  cargo  of  goods  as  aforefaid 
permitted  to  be  exported,  to  the  value  of  not  lefs  than 
jf  10  fterling  for  every  ton  burthen,  according  to  the 
admeafurement  of  the  veiTel.    The  licence,  which  was 
to  be  in  force  for  three  months,  was  dated  on  the  2d 
of  December  1 8 1 2,  and  confequently  expired  on  the 
ad  oi  March  18 13.     The  capture  was  made  on  the 
19th  of  June.     It  appeared  from  the  evidence  of  the 
mailer,  &c.  that  the  (hip  failed  from  Amfterdam  on 
the  24th  of  February^  and  that,  having  fudained  con- 
(iderable  damage,  (he  was  compelled  to  put  into  Mf- 
dembUck  in  Holland ;    that    the  cheefe  was    totally 
^iled,  and  that  there  was  a  neceflity  of  unloading 
the  cargo,  both  on  account  of  its  damaged  (late,  and 
alio  for  the  purpofe  of  repairing  the  (hip.     After  the 
repairs  were  completed,  the  (hip  was  arrefted  for  the 
expences  incurred,  which  occailoned  farther  delay  ; 
but  as  foon  ad  the  fliip  was  at  liberty  to  proceed,  ihe 
YQU  u  z  failed 
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th«        failed  with  a  new  cargo  of  cheefes,  of  the  fame  quantity 

^  oHLFo  TM,   ^^  J  quality  with  thofe  originally  (hipped.  The  queftion 

Jnfy  i3tB»     was,  whether  the  veflel  had  forfeited  the  protedion  of 

*  *^*       the  licence  by  taking  in  a  frefli  cargo  after  the  time  for 

which  it  was  granted  had  expired. 

JlTDGMXKT. 

Sir  W.  Scott — In  what  manner  the  infnrers  might  de* 
cide  this  queftion,  I  cannot  take  upon  myfelf  to  fay. 
Looking  naturally  enough  to  their  own  interefli,  they 
might  perhaps  view  it  in  a  very  different  light  from  that 
in  which  this  Court,  defirous  of  putting  a  liberal  interpret 
tation  on  the  intentions  of  Government  smd  the  aft^of 
individuals  under  thofe  intentions  as  exprefled,  it  bound 
to  view  the  tranfadion.  It  does  not  appear  to  me  that 
what  has-been  done  in  this  cafe  auEnounts  to  a  viob^oiK 
of  the  licence. 

It  appears  tbit  the  (hip,  having  taken  oft  boarel  ber 

cargo,  confifling  of  ^4,700  chedes,  failed  from  Jhn^  _ 

Jterdam^  and^at  fhewas  obliged  to  putmto  MedefhbJick^  - 

which  beafs  the  &me  relative  fituation  to  Awfi^rdM^ 

that  Grave/end  does  to  London.    At '  Medemblkk  k 

was  necef]&ry  to  unlade  the  cargo  j  and  the  eheefc^— 

upon  unlivery,  was  found  to  be  fo  nmch  dwEOBLgeA^ 

that  it  was  not  fit  to  be  put  on  board  again.    It  wari^ 

therefore,  thought  advifable  to  fell  the  old  car^o,  aad^ 

purchafe  a  new  one,  of  the  fame  defcription,  wiricb 

was  accordingly  done.  Now  this  circumftaiftfe  of  fm^ 

chafmg  a  cargo  of  precifely  the  fame  defcripdoi^  does^ 

t  I  think,  diftinguiih  the  prefent  cafe  vei^  mat^riaUy  £rai)i 

thofe  which  have  been  alluded  tOy  in  which  tfie  ordinal 

tranfa£lions  were  departed  from,  and  new  advffltUfot 

undertaken^    Here  the  fecond  cargo  was  of  the  Sunt 

identical  tiature  with  the.firft,  correfponding  witlk  it' 

hQ\h  in  fablbnce  uid  quality.    It  does  not  s^ipear  thai'^ 

,.  -tlMre' 
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there  was  time  to  have  obtained  a  frefli  permiffion  from  ^   *>>« 

the  Bnujh  Government.   If  the    Imp  had  received  a 

jdamagje  after  her  arrival  in  the  Thames  y  and  had  thexi     '^''A}^ 

gone  back  to  the  Texel  for  the  purpofe  of  taking  a 

freih  cargb^  the  fame  indulgence  could  not  have  been 

reafonably  esCpefted ;  becaufe  there  the  parties  might 

have  had  accefe  to  Government,   and  might  have 

applied,   without  lofs    of  time,  for  a  new  licence; 

The  c^  it  very  diflferent,  where  the  ftip  i&  ki  a  (U& 

tant  port,  and  where  the  foreign  fhippers  are  afting 

for  perfone  in  tfai^  country  without  the  ready  means  of 

commumcation  with  their  principak.    What  more  ad* 

irSb^le  method  could  the  parties  have  adopted  under 

Hm  circumftances   ftated?  Was   the  Hcence  to  be 

fimdWid  abortive  ?  Was  the  ftiip  to  coihft  in  ballaft  ^ 

That  would  not  have  been  permitted; ,  If  the  cheefet 

wigiaadiy  put  on  board  had  been  brought  hkher,  they 

tfuft,  under  the  tenro  of  the  licence,  have  been  put 

ian^  Government  wafdioufes,  and  there  kept  as  a  fecu^ 

iSty  dU  a  return  cargo  teaid  been  exported.    But  what 

would  lunre  been  tiie  value  of  the  fecurity  if  die  cheefei 

were  of  not  vakK  ?  I  cannot  think  there  has  been  fuch 

M  di^aiture  from  the  licence  as  to  deprive  the  parties 

<s#  ail  protection  midev  it.    The  cafe  would  have  beea 

Wiifely  different^  if  gbods  of  a  diffin-ent  defi:riptioii 

had  been  taken  inft^  of  the  former  cargo.    Herd 

rile  original  puri>ofe  was  purfned :  No  new  peculation 

was  originated,  nor  any  change,  except  fuck  as  was    ^ 

j^itkidced  by  dme  and  unavoidable  acddents*    I  am  of 

o^Mon,  therefore,  that  I  dd  not  go  beyond  a^jnftind 

faur  interpretadon  of  the  licence^  in  faying  that  the 

tranla&ion  comes  within  the  latitude  that  ought  to  be 

dSbwed. 

Shi^  attd  cargo  reftoretf* 
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K^mher4th,  LQUISE    CHARLOTTE  DE    GULDENERONl, 

Haksen. 

tte  fraudulent    HTHIS  was  the  cafe  of  a  (hip,  under  Danijb  colours^ 

wL'e'^^f^  ^^^^^  ^*  ^  ^^g^  ^f  c^^'^^  ^^  ^^^*^^  "^  *^  profc 

its  validity,  even  cutioii  f  OF  a  vovage  froBtt  Aarbuus  with  an  aflbrted  defti- 

daiming  protec-  naUon  to  the  poFt  01  Newcq/tle.  A  claim  was  given  for 

innocent  of  the**  the  fUp  and  cargo,  as  protected  by  a  licence^  which 

***^  purported  to  be  dated  on  the  %x\ioi 08ober  i8ii  j 

but,  from  an  affidavit  brought  in  on  the  part  of  the 

captor^  it  appeared  that  the  licence^  upon  whith  the 

claimant  relied  for  protection,  had  been  granted  by  the 

privy  council  on  the  8th  of  September^  and  not  on 

the  8th  oiO£lobef.    In  confequence  of  this  affidayit, 

the  judge  affigned  the  claimant  to  exhibit  farthier  proof 

as  to  the  deiUnation  of  the  cargo,  and  to  account  for 

the  alteration  appearing  to  have  been  made  in  the  date 

of  the  licence.    An  affidavit  made  by  the   Danijb 

fliipper  was  now  offered,  in  which  it  was  ftated  that  he 

purchafed  the  licence  at  Copenhagen^  in  the  prefence 

of  two  merchants,  and  that,  if  any  alteration  had  beeik. 

made  in  the  licence,  it  was  fo  done  befpre  it  came  into 

his  poffeflion ;  that  he  was  totally  ignorant  of  zblJ- 

fuch  alteration,  and  that  he  had  paid  a  high  price  ior 

the  licence,  conceiving  that  it  was  in  all  refpe£ks  com* 

plete  and  regular.     This  ilatement  was  corroborated 

by  the  evidence  of  the  two  merchants  who  were  aflerted 

to  have  been  prefent  whenrthe  licence  was  purchafed. 

9  m 
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Judgment. 
Sir  W.  Scott — ^In  this  cafe  two  demands  were  made  by 
the  Court  on  a  former  day ;  firft^  the  produ^on  of  a  let* 

t« 
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tcr  aflerted  to  have  been  written  by  Meffrs.  Armftrong        "The 
and  Co. ;  and,  fecondly,  an  explanation  with  refpeft    Cbaklottk 
to  the  falfificalion  of  the  licence,  which  purports  to  ouldenehon?; 
be  dated  on  the  8th  of  OSober ;  on  which  day  it  ap-  ■ 

pears  that  no  fuch  licence  was  iffucd,  though  there  was  '^"^^.^ 
a  licence  to  the  fame  effe&  granted  on  the   8  th  of 
September. 

With  refpeft  to  the  letter,  and  its  non-arrival,  no 
fittisfaftory  explanation  has  been  afforded  to  the  Court ; 
but  it  may  be,  that  it  has  mifcarried,  in  confequence 
of  the  difficulties  to  which  all  foreign  correfpon- 
dence  k  now  expofed.  I  (hall  therefore  not  lay  any 
great  flrefs  upon  the  deficiency  of  the  cafe  in  thb 
refpeft. 

The  other  obje£tion  is  of  greater  weight,  and  it 
entitled  to  the  mod  ferious  confideration  of  the  Court. 
It  appears  very  certain  that  the  date  of  the  licence, 
imder  which  the  prefent  claim  is  made,  has  been 
altered,  and  confequently  that  the  licence  itfelf  muft 
become  a  mere  nullity.  It  is  faid,  however, 
that  although  there  may  have  been  a  fraudu- 
lent alteration  in  the  date  of  the  licence ;  yet  the 
prefent  holders,  who  were  entirely  ignorant  of  that 
alteration,  and  who  purchafed  the  licence  at  a  large 
price  in  the  market  overt,  ought  not  to  be  the  fuf« 
ferers.  But.  there  are  many  cafes  in  which  it  is  una- 
voidable that  an  innocent  man  fhould  fuffer  for  the 
fraud  of  others*  If  I  take  adulterated  money,  it  is 
every  day's  experience  that  I  fuffer  for  it  by  lofs, 
though  no^  party  to  the  fraud.  In  the  prefent  cafe,  I 
profefs  that  I  do  not  fee  how  it  is  poffible  to  produce 
Sufficient  evidence  to  fatisfy  the  Court  that  the  indivi- 
duals claiming  the  benefit  of  the  licence  for  the  pro- 
teftion  of  their  property,  were  not  tbenifelves  guilty,  ^ 

X5  or 
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jj^^j^      ^r  at  leaft  cognizant  of  the  fraud  which  has  been  com? 
CiARLOTTR   mitted.    Where  a  licence,  admitted  to  be  adukeratedt 

DE  « 

puLDBNEEOHi.  IS  relicd  upon,  the  denial  pf  the  party  himfelf,  evea 
.■^^^j~7"  upon  oath,  cannot  be  deemed  fufficient  to  exonerate 
"  ^tiz.  him  from  the  refppnfibility  to  which  he  is  liable^  fo  &r 
as  the  validity  of  that  licence  for  any  beneficial  purpofe 
is  concerned.  It  is  faid  that  the  Court  might,  in  this 
cafe^  be  fumi(hed  not  only  with  the  affidavit  of  the 
party  himfelf  denying  all  l^nowledge  of  the  akeratioB 
that  has  been  made,  but  likewife  with  the  evidcDce 
jof  two  difinterefted  perfons,  who  were  prefent  whca 
die  licence  was  purdiafed  in  its  prefent  ftatCj;  for  ^ 
;yaluable  confideration.  But  I  do  not  think  that  this 
would  be  fufficient  to  remove  the  difficulty.  The 
whole  tranladion  of  the  purchafe  and  &Ie  might  be 
inerely  oftoifible,  and  have  been  arranged  before-hand 
JDetween  the  pretended  buyer  and  fel|er.  There  k 
.hardly  any  evidence  that  would  fatisfy  th$  Courti  chat 
the  alteration  of  the  date  might  not  be  the  a£t  of  th^ 
party  himfelf,  by  whoi;n  the  benefit  of  the  licence  is 
iilaimed  ;  and,  though  it  is  not  at  all  necelTary  for  me 
to  infer  fraud  againft  the  party  now  before  the  Coart^ 
I  muft,  for  the  fake  of  guarding  againfl  fraudul^t  a&t 
pf  this  kind,  adhere  to  the  general  rule,  that  the  party 
claiming  the  benefit  of  a  licence  mud  (hew  a  licence 
unimpeached.  Take  the  facts,  however,  to  be  proved 
as  dated,  that  the  matter  paiTed  in  the  prefence  of 
pthers,  and  that  a  bondjide  purchafe  was  made.  The 
party  would  in  that  cafe  be  entitled  to  his  remedy 
againft  the  perfon  from  whom  he  purchafed.  If  any 
pther  rule  than  'that  which  \  have  laid  down  were  perr 
^tted  to  prevail,  the  confequence  would  be,  that  a 
0oor  would  be  opened  to  the  indefinite  extenfion  of 
licences :  for  they  ought  then  be  prolonged  at  will  not 
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only  by  the  hoftile  government  itfelf ,  but  by  every  per-      j^^^ 

Ton  refident  in  the  enemy's  country.    The  prefent  cafe  Charlotte 
may  be  one  of  great  hardfhip  upon  an  innocent  indivi-  guldemiioki. 

dual;  but  I  cannot  take  upon  royfelf  to  (ay  that  a  licence  - 

which  has  been  vitiated  in  fo  material  a  pomt  can  be  iSi^/  ' 
deemed   valid ;  and  I  therefore  feel  myfelf  under  the 
neceility  of  pronouncing  a  fentsnce  of  condemnation* 


GEORGE  THE  THIRD,  Scott.  ^^ovmber  nth. 

1813. 
^HIS  veflcl  failed  from  the  port  of  FaJmuth  in  Ja-  Foreimen  hii^ 
*    maica^  on  the  13th  of  January  i^  11^  bound  to  Tc^^^ 
Puerto  Cavallo  on  the  Spanijh  Main,  where  (he  arrived  ^JL^ST*  *  ^' 
and  took  on  board  a  cargo  of  mules,  with  which  (he  to  be  deemed 
returned  to  Montego  Bay,  and  was  there  feized  by  the  Sf^^ 
<X)lleaor  of  his  Majeft/s  cuftoms.  S^t^tU 

On  the  27  th  oi  April  a  libel  was  filed  in  the  vice-  SJ"^^  ^^ 
admiralty  court  of  Jamaicay  pleading  the  feveral  navi-  manned  by  a 
gationads,  from  the  12  Car.  2.  c.  18.  to  the  43  G.  3.  ti^rf£^' 
c.  64,  inclufive,  and  alleging  that  more  than  three-  ^«»"«^     1  _ 
fourths  of  the  crew  by  which   the  fhip  was  navigated 
were  foreign  feamen,   contrary  to  the  form  of  the 
ilatutes,  &c« 

On  the  24th  of  May  a  claim  was  given  on  behalf  of 
Britijh  merchants. 

On  the  return  of  the  fhip  to  Montego  Bay  there  were 
42  perfons  on  board ;  30  mariners,  befides  the  mafter 
and  1 1  foreign  muleteers,  who  were  fhipped  with  the 
cargo  at  Puerto  Cavallo.  Six  of  the  feamen  including 
the  mafter  were  clearly  Britijh  fubjefts,  two  others  of 
them  were  of  rather  doubtful  national  chara£ter^  and 
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George  the 


the  reft  were  admitted  to  be  foreigners.    It  appeared 
TniRD.       that  two  other  Britijh  feamen,  who  compofed  a  part  of 
-;        —  the  original  crew,  had  been  imprfeffed  out  of  the  (hip 
xgij.        atter  the  voyage  had  commenced. 

A  fentence  of  condemnation  was  pafled  in  the  Court 
below^  from  which  the  prefent  appeal  was  profecuted. 

Judgment. 
Sir  IV.  Scott. — I  cannot  feel  myfelf  difpofed  to  con- 
cur in  the  fentence  of  condemnation  which  has  been 
pafled   on   this  fhip^  as  not   having  had  a  fufEdent 
number  of  Britijh  feamen  on  board.     By  the  naviga- 
.    tion  laws  of  this  kingdom,  which  were  pafled  in  the 
reign  of  Charles  the  Second,  it  is,  amongft  other  re- 
gulations, provided,  that  Britijh  (hips  fhould  be  man- 
ned  by  a  very  large  proportion  of  Britijh  feamen.     h 
time  of  war,  however,  it  has  been  fcfund  neceflary  that 
the  fyftem  fhould  be  in  fome  meafure  departed  from, 
becaufe  it  then  becomes  neceflary  that  Britijh  feamen 
fhould  be  employed  in  the  King's  fervice  againft  the 
enemies  of  the  country  ;  and,  when  this  (late  of  things 
takes  place,  the  commercial  navigation  of  the  coun- 
try muft  be  in  part  committed  to  the  agency  of  foreign 
feamen.     The  ftriftnefs  of  the  original  law  has  there* 
fore  been  occafionally  relaxed,  and  the  rule  with  re- 
fpeft  to  the  number  oi  Britijh  feamen  has  been  modi- 
fied at  different  times,  according  to  the  difterent  exi- 
gences of  the  public  fervice ;  the  laft  ftatute  which  was 
pafled  reladve  to  this  fubjeft  requiring  only  one  fourth 
of  the  crew  to  be  BriiiJI^  feamen. 

The  queft:ion  is.  Whether  the  crew  on  board  this 
\eflel  is  fufficiently  Briiijlj  to  fatisfy  the  demands  of 
this  acl  of  parliament  ;  and  I  am  clearly  of  opinion 
ttiat  it  is.    The  «^argo  confifted  of  243  mules;  andh 
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appears  that  a  number  of  perfons  were  put  on  board        The 
die  (hip  for  the  purpofe  of  taking  carp  of  them,  as  it      t«idT*^ 
is  quite  neceflary  there  (hould  be,  the  mariners  them* 
felves  being  wholly  unfit  for  fuch  a  fervice.  It  is  necef-        iSiiT^ 
fary  that  the  perfons  employed  to  take  care  of  the  mules 
ibould  be  ufed  to  the  care  of  fuch  animals;  and  I 
muft  fuppofe  that  it  is  ufual  to  employ  for  this  pur* 
pofe  perfons  who  have  likewife  fome  little  experience 
of  the  fea  ;  becaufe.  if  they  were  wholly  unaccuftomed  ^ 

to  that  element,  they  might  probably,  from  the  infir- 
mity to  which  landfmen  are  fubjeft  in  fuch  a  fituation^ 
he  incapacitated  from  attending  to  the  bufinefs  for 
which  they  were  engaged.  In  like  manner,  I  pre« 
fume,  that  perfons  not  wholly  unufed  to  the  fea,  are 
employed  in  the  care  of  race  horfes,  which  are  ire* 
quently  exported  from  this  coimtry  to  the  ffie^  Indies. 
It  is  true  that  the  perfons  engaged  in  the  care  of  thefe 
mules  are  called  mariners  ;  but  the  meaning  of  that 
term,  as  it  is  here  ufed,  is,  I  prefume,  that  they  are 
perfons  not  wholly  unaccuftomed  to  fea-voyages :  They 
may,  I  think,  be  confidered  as  zfort  of  marine  grooms. 
They  were  engaged  for  the  care  of  the  mules  only, 
the  crew  being  of  themfelves  competent  to  manage  the 
bufinefs  of  the  fhip  without  their  affiftance ;  and  it  ifl( 
not  the  mere  zGt  of  now  and  then  pulling  a  rope,  or 
aififting  in  a  way  that  any  other  man  of  fufficient 
'  firength  and  adivity  might  do,  that  will  alter  the  cha* 
rader  of  thefe  perfons,  and  occafion  them  to  be  con- 
fidered as  belonging  to  a  different  clafs  from  that  in 
which  they  would  otherwife  be  ranked.  To  lay  that 
men  of  this  defcription  are  not  to  be  taken  on  board 
a  Briii/}j  iliip,  would  be  in  effed  to  fay  that  a  cargo 
of  this  kind  fhould  not  be  at  all  carried  ;  for  the  £aife 

conveyance  of  it  would  be  almoft  impoffible  without 

fucb 
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T4ie  fiich  ailiftance.  Any  attempt  to  evade  the  ftatute 
'  'twrd.  would  certainly  require  to  be  mod  ftri£Uy  watched ; 
-*»■  but  I  fee  aothing  of  that  Con  in  the  prefent  cafe,  nor 

Tsia.      •  ^  .there  any  reafon  to  fufped  that  there  has  been  a 
cooiiifion  of  offices  fraudulently  contrived  for  the  pin> 
pofe  of  eluding  the  provifions  of  the  z6t  of  parliament. 
Having  then  difpofed  of  this  part  of  the  cafe,  I  pro- 
ceed to  feeliow  it  (lands  in  other  refpeds ;  and  I  muft 
lay  diat  theie  appears  tohave  been  a  fufficient,  or  rather 
•  a  more  than  fufficient^  number  of  Britijh  feamen  than 
.  is  required  by  the  law  as  it  now  flands.    The  only 
doubt  that  can  be  railed  arifes  upon  the  paper  whidi 
is  called  the  mufter-rolL    Refpeding^his  paper,  a  very 
;  different  hiftory  is  given  by  the  witneffes  on  one  fide 
and  on  the  other.    The  Cuflom^Houfe  officer  lays, 
the  mate  gave  it  to  him :  but  the  account  given  by  tiie 
mate  himfelf  is  very  different.    He  fays,  the  Cuflom- 
Houfe  officer  produced  it  to  him  for  his  iignatuie ; 
but  as  to  the  manner  in  which  he  got  it^^  or  whence  it 
came,  he  profeffes  an  entire  ignorance.     There  is  cer- 
tainly fome  o^ufion  with  refped  to  this  paper^  which 
does  not  appear  to  be  entided  to  much  credit ;  for  it 
itates  fads  which  are  perfedly  unfounded,  and  which 
mufl  have  been  known  fo  to  be  by  the  mate  at  the  time 
when  he  figned  it.    It  contains  the  name  of  a  man  who 
was  not  on  board  the  (hip  when  it  failed,  and  altogether 
omits  the  names  of  two  others  who  were  on  board.    Ic 
is  a  paper,  therefore,  fo  manifeftly  untrue,  that  it  be^ 
trays  iifelf  by  its  own  vices,  and  would  certainly  not 
have  been  figned  by  the  mate  if  he  had  been  al- 
lowed the  neceffary  dme  for  the  ezaminadon  of  its 
contents. 

:     Then  how  (lands  the  cafe  upon  the  parole  evidence  ? 
Why,  the  Cuftom-Houfe  officers  (ay^  that,  upon  the 

men 
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men  being  muftered,  only  fix  of  them  declared  them-  *^* 
felves  to  be  EngHJbi  and  that  the  others  faid  they  were  Tmisd. 
foreieners.  One  of  the  witnefl^  ftates,  that  the  men  "  ^ 
were  warned  that  the  perfons  examining  them  were  sSij. 
not  imprefs-officers ;  but  the  feamen  might  perhaps 
(Kll  fufpeft  the  faft  to  be  otherwife,  and  might  for  the 
'moment  think  it  prudent  to  difavow  their  country.  - 
Can  I  put  fuch  declarations,  made  imder  fuch  impref- 
•fions,  againft  evidence  given  upon  oath,  and  contain- 
wg  a  detailed  account  of  their  families  and  domicils  ? 
With  refped  to  the  two  men  who  were  imprefled  into 
•  the  King's  fervice,  Aey  come  clearly  within  the  ex- 
ception of  the  ftatute.  Bdng  dUled  into  the  military 
iervice  of  their  country,  and  removed  foy  the  mere 
<afuakie6  of  the  war,  their  abfence  is  fuficiently  ac- 
ccHinted  for.  It  appears  that  all  due  diligence  was 
•ufed  to  procure  a  fuffident  number  of  Britijh  leamen  ; 
and  though  fome  of  thofe  who  were  at  firft  taken  on 
board  were  afterwards  removed  by  civil  procefs,  yet 
there  vrere  ten  left,  who  are,  I  think,  fiurly  to  be 
confidercd  as  Britijh  fubjefts ;  at  lead:  to  the  extent 
pf  exonerating  this  veflel  from  forfeiture.  I  (hall, 
therefore,  reverfe  the  feittence  pronounced  by  the 
Court  below ;  but  I  fhall,  under  the  particular  cin- 
cumftances  of  the  cafe^  allow  the  feizor  the  cofts  of 
the  appeal. 
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Jfin,.  isth,  FREUNDSCHAFT,  Kock. 

18x3. 

2^*S^^iD  TT^^  ^'^^  *^  ^^  ^^  *  Danijb  veflel,  captured  ia 
MX  juftify  the  the  Nortb  Sea^  on  the  22d  of  May  1813^  having 

2!bff  rectun  ^  previoufly  delivered  a  cargo  of  corn  in  London^  under 
Ky"rfher  ^^  protcaion  of  a  Britijh  licence.  The  licence  had 
cofo in  a ^ri<i/»  expired  Oil  the  fourth  day  of  the  preceding  month  of 

December  \  and  as  no  objection  was  now  made  to  the 
reilitution  of  the  fhip,  the  only  queftion  for  the  ditor 
fion  of  the  Court  was,  Whether  the  captors  were  in** 
titled  to  the  allowance  of  their  expences. 

For  ibe  Captors^  the  King's  Advocate  and  Adam 
contended.  That  the  capture  was  juflified  by  the  as- 
piration of  the  licence,  and  the  negligence  of  the 
claimants  in  not  ufmg  due  diligence  ta  bring  the  caigo 
to  Great  Britain  within  the  time  prefcribed. 

For  the  Claimants  it  was  faid,  That  when  the  fliq> 
had  fulfilled  her  engagement,  by  bringing  her  cargo 
to  the  port  of  deftination,  the  expiradon  of  the  licei^e 
was  immaterial,  and  that  the  return-voyage  ought  not 
not  to  have  been  interrupted.  That  the  documents 
on  board  made  it  clear  that  the  fliip  had  come  to 
this  country  under  the  protedion  of  a  licence,  and 
that  there  was  not  the  flighteft  ground  for  the 
capture. 

C(?«r/.— Being  of  opinion  that  the  capture  ought  not 
to  have  been  made,  I  (hall  certainly  not  allow  the  cap- 
tors their  expences.  All  that  I  have  heard  urged  in 
the  way  of  juftification  is,  that  there  had  been  delay 
in  carrying  the  tranfaftion  into  effeft.  The  time  which 
had  been  loft  appears  to  me  to  be  fufficiently  ao- 
counted  for  j  but,  fuppofing  there  had  been  any  im- 

propeiT 
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proper  delay  in  the  earlier  part  of  the  voyage,  I  am  of        The 
opinion  that  the  fault  was  effeauaUy  purged  by  the  F"^"°<^<^^^' 
arrival  of  the  {hip,  and  the  delivery  of  a  cargo  in  a      jfao  xiOh 
port  of  this  country.     If  perfons  will  lay  their  hands        **^^* 
on  a  veflel  fo  circumftanced,  I  fliall  certainly  not  in* 
demnify  them. 

Captor's  expences  refufed. 


■*• 


LOUISA,   HiGGINBOTHAM.  ^a..^ltl^ 

iSij. 

^JHIS  fliip  and  cargo,  bound  on  a  voyage  from  civii6ivigek 
Quebec  to  the  ifland  of  Madeira^  were  captured  du«  to  a  King'i 
on  the  15th  oi  December  i8ia,.  by  the  American  pri-  rendered  tot 
vateer  Decatur y  and  re-captured  on  the  1 1  th  of  Ja^  \n  addidoo  to 
nuary^   18 13,  by  His  Majefty's  (hip  Andromache.    At  SflSl^T 
tlie  time  of  the  re-capture,  the  fliip  was  in  a  diftreffed  ^^^^  ^^  •"•^• 
condidon,    with ,  her  main-top-mafl:  and  main-fore- 
maft  gone ;  the  former  having  been  carried  away  in  a 
gale  of  wind.  A  jury  main  and  fore-top-mafl  were  put 
up  with  fpars  fent  from  on  board  the  Andromache^  and 
the  veflel  was  taken  in  tow  for  feveral  days.     A  prize- 
mafter  v^as  afterwards  put  on  board,  with  orders  to 
proceed  to  the  firfl  port  in  England  \  but  the  fhip 
having  twenty-four  inches  of  water  in  the  hold,  and 
the  crew  being  exhaufted,  it  was  found  impoflible  to 
reach  an  Englijh  port.     The  veifel  was  therefore  taken 
into  Corunna^  yfhtrt  the  cargo  was  difpofed  of,  under 
the  authority  of  the  Britijh  vice-conful.  * 

Judgment. 
Sir  JV.  Scott.— Tht  firft  queftion  to  be  difpofed  of 
ill  this  cafe  is^  Whether  civil  falvage  is  to  be  given  to 

the 
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The         the  king's  ihip,  in  addition  to  the  military  falrage,  to 
^"'•*-      which  (he  is  entitled  under  the  ftatute.    The  2&  of 


jAir.  isdH  parliament^  contemplating  military  £dvageonly,  ^tt 
***^  to  the  re-captors  the  fame  rate  of  re^md,  v^ethef 
the  fervice  has  been  eafily  eflPeded  or  not,  whether  the 
enemy  abandoned  the  property  without  a  contefl:,  or 
whether  the  re-capture  of  it  was  attended  with  danger, 
or  even  with  the  lofs  of  part  of  the  crew.  It  may, 
however,  happen  that  a  (hip  may  be  refcued  not  only 
from  the  hands  of  the  enemy,  but  likewife  from  the 
dangers  of  the  fea,  and  thus  a  civil  may  be  combined 
with  a  military  falvage.  Under  fuch  circumftanceSt 
more  particularly  in  cafes  where,  fuppofing  no  miE- 
tary  falvage  to  be  due,  a  claim  for  civil  falvage  alone 
might  with  juftice  have  been  made,  the  Court  has 
thought  itfelf  at  liberty  to  go  beyond  the  proportion 
limited  by  the  aft  of  parliament,  and  to  give  an  ad* 
^tional  reward  to  the  falvors  as  for  a  feparate  fervice. 
Upon  the  prefent  occafion  I  have  to  regret  that  the 
drcumftances  of  the  cafe  are  very  imperfe£Uy  brought 
to  the  notice  of  the  Court.  From  the  evidence  which  is 
fhmiQied,  it  is  not  very  apparent  what  is  the  exaff 
amount  of  the  fervice  which  has  been  performed ;  but 
It  does,  I  think,  *  fufGciently  appear  that  the  ihip  was 
in  a  very  diftrefled  condition ;  that  her  main-maft  and: 
fore-top-maft  were  gone ;  and  that  there  was  a  con- 
tribution of  aiEftance  from  the  king's  fhip,  which  oc* 
cafioned  the  prefervation  of  the  velTeL  The  Ihip  niuft 
be  taken  to  have  been  in  a  ftate  of  confidentble 
danger  from  her  own  condition  ;  and  though  it  is  cer- 
tainly the  duty  of  King's  (hips  to  afford  afliftance  to  all 
His  Majefty's  fubjefts  whom  they  may  meet  with  in 
diftrefs,  yet  I  do  not  know  that  it  is  incumbent  upoa; 
them,  at  the  Hazard  perhaps  of  their  lives,  and  with- 

4  0«t 
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out  any  profpcft  of  reward,  to  take  charge  of  a  (hip     '  jj^^^ 
in  a  finking  (late.     Any  hefitation  in  affording  affift-    , 
•ance  might  be  of  dangerous  confequence  to  the  pro-     ^^i^lf^^ 
perty  of  perfons  fo  circumftanced  }  and  it  is  therefore 
proper,  for  the  encouragement  of  prompt  and  fignal 
exertions^  on  the  part  of  the  King's  officers  and  men, 
to  hold  out  to  them  the  profped  of  reward.    It  ap« 
pears  that,  fubfequent  to  the  re«capture  from  the 
enemy,  the  fhip,  being  in  danger,  was  ts^en  in  tow 
for  feveral  days  by  the  Andromacbe,  and  that  a  priase- 
mailer  was  then  put  on  board,  and,  as  I  prdfume, 
iome  odier  men,  in  order  to  make  up  a  competent 
crew,  who  ailifled  in  navigating  the  fhip  into  port.^ 
The  captain  of  a  man  of  war  is  not  bound  to  put  faiow 
firlf  or  his  men  in  danger  to  prefenre  a  merchant  fhip 
from  finking ;  and  I  do  not  know  that  he  is  bound  t» 
take  her  in  tow.    He  did  fo,  in  this  infbnce,  for  as 
long  a^tirae  as  any  affifUnce  of  that  kind  was  required  ^ 
asid  although  the  fenrice  which  has  been  performed 
i»  tKX  of  the  higheft  d^ee  of  merit,  tt  is  not  to  be 
too  lightly  efthnated.    Upon  the  whole,  I  fb^  allow 
cue  fixtfa  pait  of  the  value  q£  this  fhip  and  cargo  tor 
thefklvors,  confidering  that  the  propordon  beyond 
that  to  which  they  would  have  been  entitled  under 
the  A&  of  Paf  liament  is  juftly  due  to  them^  as  a  re* 
maneration  for  their  fervices  in  preferving  Ae  property 
hom  the  perils  of  the  lea. 

With  refpeft  to  frdghc,  I  am  of  opinion^  as  welf 
upm.  the  equity  of  die  cafe  as  iq>on  the  *  audiority 
^hich  has  been  cited,  that  none  is  due,  the  voya^^ 
hsivmg  been  totaUy  defeated  by  the  fide  of  the  goods 

I 
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^  Hunter  againft  prinfep  and  oUierSy  lo  Eaft.  37!. 
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Kov.26th,  SWIFT,  Beobie. 

28x3. 

rrhc  ntvigition  'T'HIS  vcflcl,  Under  Britijh  colours,  arrived  at  the 
binding  upon  the  Bay  of  Hotiduros  OH  the  29th  of  July  1 8 1  o,  and 

pre"vMt  t!!e^ron-  haviug  difchargcd  her  cargo,  which  confifted  partly  of 
Kc^S^frvm**"  Government  ftores,  was  there  chartered  by  Mr«  Ed* 
•necoiony to      wurds^  the  af&flapt-commifTary,  to  take  back  frogi 

Honduras  to  Jamaica  thd^prefent  cargo,  confiftmg 
pf  1 00  India  half  puncheons  of  beef,  7 1  India  haUF 
puncheons,  and  51  tierces  of  pork,  67  barrels  of  peas, 
and  2 1  barrels  of  flour,  for  the  ufe  of  His  Majefty's 
forces  at  Jamaica.  The  above-mentioned  provificMis 
had  been  originally  fent  from  Great  Britain  to  the  Bay 
of  Honduras^  for  the  ufe  of  the  troops  there  ftationed } 
but,  being  more  than  were  necelTary  for  their  ufe,  and 
being  likely  to  perifli  before  thej  could  be  wanted 
for  confumption,  it  was  thought  advifeable  to  fend 
*  them  on  to  Jamaica.  The  ihip  failed  purfuant  to  the 
charter-party,  and  arrived  in  the  harbour  of  Kingstm 
on  the  8th  of  O^ober,  when  fhewas  feized  by  the  waiter 
and  fearcher  of  His  Majefty's  cuftoms  for  that  port^ 
and  was  proceeded  againft  in  the  Vice  Admiralty  Court 
as  a  forfeiture,  under  the  flatute  15  Car.  2.  c.  7.  intitled 
"  AnAilfortbe  encouragement  of  trade  i^''  by  which 
ftatute  it  is  enaded,  (f.  6.)  "  That  from  and  after  the 
^^  five  and  twentieth  day  of  March  1664,  no  com* 
*^  modity  of  the  growth,  produ£tion,  or  manu&Anre^ 
^'  of  Europe  (hall  be  imported  into  any  land,  ifland, 
**  plantation,  colony,  territory  or  place,  to  His  Majefty 
**  belonging,  or  which  fhal.l  hereafter  belong  unto,  cmc 
•*  be  in  the  pofftffion  of  His  Majefly,  His  heirs,  and 
1^  fucctffors^  ia  Afiay  Africa^  or  America^  but  what 

cc.ihaU 
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«<  fliall  be  bond  Jide  and  without  fraud  laden   and      gj^^ 
**  (hipped  m  England j  Wales,  or  the  town  of  Berwick  ■ 


*'  upon  Tweed,  &c.  &c.  and  which  (hall  be  carried  ^^^*^» 
'^  direffly  thence  to  the  faid  lands,  iflands,  plantations, 
**  colonies,  tenitories,  or  places,  and  from  no  other 
place  or  places  whatfoever, .  any  law,  ftatute,  ot 
ufage,  to  the  contrary  notwithflanding ;  under  the 
^^  penalty  of  the  lofs  of  all  fuch  commodities  of  the 
•*  growth,  produftion,  or  manufafture  of  Europe,  as 
^*  fliall  be  imported  into  any  of  them  from  any  other 
<^  place  whatfoever,  by  land  or  water ;  and  if  by 
**  water,  of  the  fliip  or  veflcl  alfo  in  which  they  were 
^*  imported,  with  all  her  guns,  tackle,  furniture,  am* 
^*  munition,  and  apparel ;  one  third  part  to  His  Ma* 
jefty,  his  heirs  and  fucceflbrs  ;  one  third  part  to  the 
governor  of  fuch  land,  &c.  into  which  fuch  goods 
were  imported,  if  the  faid  ihip,  veflfel,  or  goods,  be 
there  feized  or  informed  againft^  and  fued  for ;  or 
otherwife  that  third  part  alfo  to  His  Majefty,  his 
'^  heirs  and  fucceflbrs ;  and  the  other  third  part  to 
**  him  or  them  who  fliall  feize,  inform,  or  fue  for 
**  the  fame,  &c»** 

The  fliip  was  claimed  by  Mr.  Gaity  of  Jamaka^  as 
the  property  of  liimfelf  and  another  Britijh  merchant  (  ^ 

a  claim  was  likewife  given  for  the  cargo  by  the  a£Ung 
deputy  commiiTary-general  at  Kingston^  as  the  property 
of  His  Majefly^ 

The  caufe  came  on  for  hearing  in  the  Vice-Ad« 
miralty  Court  at  Jamaica,  when  the  Judge  condemned 
the  (hip  and  cargo* 

From  this  fentence  the  prefent  appeal  was  profe* 
cuted. 

Swabey  and  Lujhington,  on  behalf  of  the  Seizor,  ob« 

jeded  that  the  fentence,  with  refpeS  to  the  Ihip,  had 

VOL.  u  Y  not 
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The        not  been  duly  appealed  from  :  That  the  owner  of  the 


Swift. 


.  (hip,  for  whom  a  feparate  claim  was  given  in   the 
November  %6tb,  CouTt  below,  had  acquicfced  in  the  fentence;  and 
^  '^'        that  the  Crown  having,  in  the  firfl  inftance. 


the  cargo  only,  had  no  right  to  profecute  an  zppeai 
for  the  (hip  and  cargo. 

The  King's  Advocate  ftated,  that  the  inhibition  ap« 
plied  both  to  the  (hip  and  cargo. 

The  Court  over- ruled  the  objefUon. 

For  the  Refpondent,  Swabey  and  Lu/bington  then 
contended.  That  the  navigation  laws,  which  prohibit 
the  tranfportation  of  goods,  -the  growth  and  produce 
of  Europe  J  from  one  colony  in  America  to  another, 
were  as  binding  upon  the  King  as  upon  any  of  his  fub- 
jeds.  That  all  afts,  made  for  the  public  good,  include 
and  bind  the  King,  though  not  particularly  named 
therein.  Adlington  y.  Cann  and  Andrews  (j^A  Atkins^ 
141.)  Rex  v.  Lady  Portington  (ift  Salkeidy  162.)  ift 
Black/.  Com.  262,  ^Co,  14.  Bacon^s  Abr.  vol.  5.  559. 
fit.  Prerogative  J  and  the  cafes  there  cited.  That  the 
ftatutes  for  the  encouragement  of  trade  and  navigation 
are  for  the  public  good,  and  therefore  binding  upon 
the  King.  That  the  King  can  only  difpenfe  with 
(hitutes  which  regard  his  own  perfonal  benefit,  and 
not  thofe  which  relate  to  the  public  weal ;  and  that  he 
has  no  power  to  remit  penalties  where  the  party  fuing 
is  entitled  to  a  (hare  of  them.  That  even  if  the  Crown 
pofleffed  the  right  of  difpenfing  with  thefe  ilatutes,  its 
power  had  not  been  properly  delegated  in  this  in* 
ftance,  in  which  the  offence  proceeded  from  the  un- 
aqthorifed  aft  of  an  inferior  officer.  That  a  right  in 
the  King  to  difpenfe,  either  per  fe  or  by  delegation^ 
with  ftatutcs  of  this  kind,  might  be  liable  to  great 
tbufe ;  and  that  the  whole  benefit  of  the  navigation 

iawa 
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hiws  might  be  loft,  particularly  if  it  was  heW  that       ^^^^^^ 
every  fubordinate  officer  was  invefted  with  a  difpent  .-  j* 

ing  power.  Upon  thefe  grounds  it  was  fubmitted,  ^«««^^^*^/ 
that  the  conveyance  of  (lores  from  one  colony  to  an- 
other was  contrary  to  the  provifions  of  the  navigation 
laws :  and,  to  fupport  this  interpretation,  great  re- 
liance was  placed  on  the  cafe  of  Fofier  qui  tarn  v.  Her* 
ries  •  and  others^   before   the  Court  of  Exchequer, 

where 


*  The  following  n  a  copy  of  the  {hort*hand  writer's  note  of 

the   fumming  up  on  the  trial  of  this   caufe  before  t 

fpecial  Jury  in   the  Court  of  Exchequer,  24th  Jum 
1782. 

Lord  Chief  Baron  Shynner* 

Gentlemen  of  the  Jury, 

This  is  an  information  which  is  brought  for  the  purpofe  of 
condemning  fome  foreign  brandy  which  is  charged  to  have  heea 
imported  in  a  vefiel  called  The  Johanna  Maria^  from  parts  beyond 
tho  feas  ;  the  fhip  fo  importing  at  the  time  of  the  importation 
not  belonging  to  the  people  of  this  country  as  the  true  owners  and, 
proprietors  thereof,  and  the  mailer  and  three^fourths  of  the 
mariners  not  being  Briti/bf  or  being  a  fhip  or  veffel  not  bui}t  in 
the  country  or  place  of  which  the  goods  were  the  growth,  pro- 
du£lion,  or  manufadure. 

Gentlemen,  this  a£l,  which  is  called  the  z^  of  navigation,  waa 
made  for  the  encouragement  of  our  own  feamen  and  (hipping  ;  the 
queftion  is,  whether  this  brandy  was  imported  in  fuch  a  (hip  as  to 
caufe  a  forfeiture  or  not.  It  is  neceflary  I  (hould  ttU  you,  that 
bringing  goods  into  port  with  an  intent  to  land .  them  conftitute* 
an  importation,  though  they  fhould  be  feized  before  they  .btc 
a^ually  landed.  I  take  that  to  be  the  true  definition  upon  this 
^fe  of  an  importation.  Gentlemen,  according  to  that  dire&jon  of 
mine,  you  will  be  pleafed  to  attend  to  and  confider  ihe  evidenct 
which  has  been  given. 

On  the  part  of  the  profecutioa,  the  firft  witnefs  called  is. 72mm| 
JJuie.  He  fa^fi  that,  this  (hip  came  into  the  harbour  of  Co^toti 
upon  Saturday  the  7th  of  April.  I'jZv^  that  he  went  onb«»nd  her 
the  next  momingi  which  w?.t  Sundaji  ihat  (he  was  tken  in  ihm 
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where  brandies  impbrted  from  Frante  for  the  ttb 
•»  of  the  vi£tualling-board  were  held    liable  to    con- 

»^^^^^  filcation. 


road  of  Cowis^  and  within  the  port ;  that  tht  mafier  was  gone  om 
(hore,  the  mate  who  had  the  care  and  command  of  her  wu  then  in 
the  (hip.  He  faid,  fhe  came  from  JBourdeaux  with  brandyy  and  wna 
hound  to  Cofuei  harbour,  to  Mr.  Maekenvue  who  lived  at  Cowesp 
with  this  cargo ;  he  faid,  the  (hip  was  a  Pruffian  or  Ruffum. 

This  witnefs  faid,  upon  his  crofs-examinationy  that  he  law  tfce 
mailer  the  next  morning,  and  that  the  mailer  told  him  he,  was^ 
bound  to  Mr.  Mackenzie ;  that  three  or  four  days  after  he  siked 
him  why  he  did  not  go  into  harbour,  and  the  anfwer  the  mafter 
gate  him  v^as,  that  he  waited  for  a  letter  firom  C^end  for  orders. 
On  the  Saturday  following  he  told  him  he  was  bound  ta  Portf' 
mouti  for  Government ;  this  was  the  day  before  (he  went  into 
Pertfmoutb  harbour ;  there  was  no  reafon,  he  fays,  why  (he  might 
not  have  gone  to  Oftend  6r  AUona^  as  the  winds  were  favourabk. 
She  went  in  on  the  ijth,  and  was  feized  in  the  harbour  on  the 
25th  ;  (he  came  into  harbour  in  the  middle  of  the  day,  and  (he 
had  two  officers  on  board* 

The  next  witnefs  is  IViUlam  Drane^  who  fays  he  is  an  officer  ofthe 
cuftoms  ftationed  at  Port/mouth \  that  this  (hip  came  into  the  harbour 
on  the  15th  of  jlpril;  he  fays  he  was  put  on  board  her,  and  that 
the  mailer  told  him  bib  cargo  was  for  Government.  He  (aid  he 
was  going  to  Mr.  Lindegren,  who  is  ati  agent  for  (hipping  at 
Part/mouth f  for  orders ;  when  he  came  back,  he  faid  Mr.  Lmdeprm 
was  not  at  home  ;  the  next  day  he  went  on  (hore  again,  and  when 
he  returned,  he  faid  he  could  do  nothing  without  an  order  from 
London ;  he  fays,  that  three  or  four  days  after  (he  came  into  the 
harbour  (he  was  moored  head  and  ilem  in  the  mud  $  be  (ayt,  the 
captain  pointed  to  the  King's  quay,  where  he  faid  his  cargo  was 
to  be  landed,  it  being  for  the  ufe  of  the  King's  (hips ;  this  he  (aid 
hetoldhimtwoor  three  days  after  (he  came  into  the  harbour.  The 
captain  £dd*he  came  from  Bowdeaux  and  laft  from  C^wet ;  that  he 
had  taken  in  his  cargo  at  Bourdeatc  ;  that  it  was  a  Pruffiam  Tefl*el  be- 
longing to  StaUn  ;  that  the  cargo  bebnged  to  Meflirs.  HerrUt^  one 
of  fi^iom  lived  at  Oftend  and  the  other  in  London,  The  cook  ofthe 
fliip  faid,  in  the  prefence  of  the  mate,  who  was  at  that  time  the  com* 
mandiBg  officeTi  the  captain  bemg  abfent,  that  a  part  of  the  fli^  be« 
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fifcation,  for  a  breach  of  the  ftatute,  prohibiting  the        Tht 
importation  of  French  commodities  into  England. 


For   JVbvemfer  sMt 
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longed  to  his  fiiler  who  lived  at  Staien  ;  and  this  being  faid  in  the 
prefence  of  the  party  who  had  the  commandy  and  not  contradi&ed 
by  him,  the  admiifion  of  this  is  evidence  of  the  truth  of  it ;  he  faid 
the  mariners  were  fome  Pruffian  and  fome  Dutch. 
.  Upon  his  crofs-examination  he  fays,  he  remained  on  board  this 
(hip  a  confiderable  time  while  (he  was  in  the  harbour^  and  that  (he 
remained  moored  till  orders  came  from  London  ;  (he  was  moored 
for  the  purpofe  of  waiting  in  a  fafe  place  till  thefe  oaders  came. 

The  next  witnefs  is  Damd  MuIMnhali,  who  fays,  he  is  now  the 
mate  of  the  (hip,  but  at  the  time  in  queftion  he  was  the  cook  on 
board.  He  remembers  that  in  jifril  178 1  (he  was  in  Port/motah  | 
that  he  came  from  Bourdeaux  in  her  ;  (he  was  built  at  Staten  ;  that 
the  owners  were  all  of  them  Prujpansy  and  the  crew  were  all  Prup' 
fioMS^  excepting  two  who  were  Swedes  %  that  (he  arrived  firft  at 
Cowet,  and  went  afterwards  to  Portfmoutb.  He  (ays,  the  cargo  was 
Frtmh  brandy  taken  in  at  Bourdeaux ;  that  he  knows  nothing,  nor 
he  believed  did  any  of  the  crewi  about  the  cargo,  otherwife  than 
that  it  was  to  be  landed  at  Port/mouthy  they  having  waited  for 
orders  at  Cofves  for  that  purpofe  ;  he  had  orders  to  go  from  Cowet 
to  Port/mouthy  and  the  captain  publicly  laid  he  was  to  wait  at 
Cowes  for  orders,  and  that  when  the  orders  came  the  captain  as  pub* 
lidy  (aid  he  was  to  go  to  Port/mouth,  and  he  took  pilots  on  board 
to  carry  him  to  Port/mouthm  He  was  a(kedy  whether  (he  could 
^have  been  unloaded  at  her  mooring  place  ;  he  faid  no,  (he  could  not, 
vnlefs  it  was  by  a  lighter. 

This  18  the  evidence  on  the  part  of  the  profecution,  which  proves 
that  this  cargo,  which  is  French  brandy^  came  from  Bourdeaux  in 
a  Pruffian  (hip  with  Pruffum  failors ;  fo  far  it  is  contrary  to  the 
exprefs  diredions  in  that  claufe  in  the  zB,  of  navigation  which, 
under  fuch  circumfbfticej  declares  the  (hip  and  the  cargo  to  be  for-* 
Seited. 

On  the  part  of  the  defendant  it  is  faid,  t)uit  thfs  (hip  ought  not 
in  fad  to  be  forfeited, '  for  though  it  be  adbitted  that  a  (Hip  under 
iiich  circumftances  conning  into  an  harbour  with  an  intent  to  break 
^ulk,  does  accaiSon  a  forfeiture  of  the  cargo;  yet  in  the  preibit 

Y3  cafe 
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sJ^T  ^^  ^^  Crown,  the  King^s  Advceate  and  4be  Ad^ 

■'    -  >    '    -   vocate^f  ihe  Admirahy  %rg\itAy  That  where  a  ftatute 


cafe  the  parties  did  not  intend  to  break  bulk,  for  they  cmme 
with  a  cargo  of  brandy  for  Government,  and  they  waited  at  Co  wet  ^ 
in  order  to  fee  whether  they  could  have  fuch  a  direction ,  and  fuch 
a  fan6lion  for  the  landing  this  cargo  as  fhould  make  it  legal,  and 
exempt  this  fhip  from  forfeiture,  and  if  that  could  not  be  ob- 
tained, then  the  (hip  was  to  proceed  on  her  voyage.  Now  for  this 
purpofe  different  witnefles  have  beep  examined.     The  firft  is, 

Lord  N.rih,  who  fays,  he  remember*  that  in  1781  Sir  Robert 
Herries  on  behalf  of  him felf  and  his  houfe  applied  to  the  TVeafury, 
feprefenting  that  as  the  price  of  rum  was  then  rery  high,  and  would 
be  ftiU  higher  on  account  of  a  monopoly  then  apprehended^  they 
propofed  and  offered  to  be  ready  to  fumiih  the  Vidualling  Office 
with  foreign  brandy  at  a  fuch  price,  as  that  a  very  eonfiderable  faviag 
would  be  made  to  the  public  ;  he  believes  it  wis  to  be  a  faving  of 
about  cent,  per  cent,  which  was  about  if  100,000.  He  faya  tlu* 
application  was  midc  by  them  in  confequence  of  a  recomaiefKhitioii 
'which  had  beeti  made  from  the  Treafui  y  fome  years  before  to  fan- 
nifh  foreign  brandy  inftead  of  rum  ;  and  his  Lordfhip  fays,  to  the 
beft  of  his  recolledlion,  the  Treafury  referred  the  mem -rial  to  the 
j^ords  of  the  Admiralty,  who  reported  their  opinion  very  ftrongly 
ift  favor  of  the  meafure  ;  and  in  confequence  of  that,  the  propofal 
was  feiit  to  the  Commiflioners  of  the  Vidlualling  Office,  they  being 
the  perfons  to  contra6t  for  fuch  a  commodity,  Vt^th  a  recommend- 
ation from  the  Treafury.  He  was  aflced  if  there  is  not  ufuaQy  a 
recefs  of  the  Treafury  Board  at  Eajler  f  he  fays  there  is  ;  they 
generally  adjourn  about  Thurfday  preceding  the  Eafter  Sunday 
ioT  about  ten  days. 

Upon  his  crofs-examination  his  Lordfhip  fays,  this  propofition 
was  made  generally  ;  that  when  any  quantity  of  rum  is  wanted  die 
Commiffioners  of  the  ViAualling  apply  for  an  order  from  the 

Treafury  that  it  may  be  exempted  from  the  duty. 

'  ■  •  /  ■  .•       ...  I'll 

The^oext  witnefs  islylr.  Woodrooje ;  be  produces  the  charter-party 
,^liiab.is  in  Dutch^  but  a  tranilationof  it  is  read,  which  appea^ 
figaed  by  Fndcrick  Grpth,  who  is  tlie  captain^  a^id  it  contains  lui 
agreement  for  a  voyage  for  Altona  or  'OJlekajhiit  to  go  to  Cbwri, 
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is  general,  whereby  any  prerogative  or  right  of  the        TU 
Crown  is  divefted  or  taken  away  from  the  King,  in       ^^"^' 


fuch  November  a6tb« 


and  to  wait  there  three  days  to  receive  orders  to  proceed  to  AUqua 
or  Ofiendf  dsLied  BourJeaux,  13  th />3rtfflry  1781. 

The  next  witnefs  is  Mr,  Bate^  a  commiflGoner  of  the  vidiialling 
board  ;  he  fays^  that  upon  the  15th  of  January  1 781  an  application 
was  made  to  the  vi6^ualling  office  by  Sir  Robert  Herries  and  Com- 
pany relative  to  the  importation  of  foreign  brandy^  which  contained 
an  offer  of  150,000  gallons  of  brandy  at  ^^.per  gallon  ;  this  offer 
not  having  been  accepted,  upon  the  26th  of  January  it  was  repeated 
at  a  reduced  price,  though  no  particular  price  was  then  named,  and 
they  propofed  to  extend  the  quantity  as  far  as  to  6  or  700,000  gallons* 
They  likewife  made  a  propofal  to  execute  the  order  upon  com« 
milEon  if  the  vi^ualling  board  chofe  rather  to  treat  with  them 
in  that  manner,  and  become  themfolves  the  principal  perfont 
eontra6king  ;  neither  of  thofe  propofal s  made  in  Jaaumry 
were  accepted.  That  on  the  7th  of  February  the  offer  of 
150,000  gallons  was  repeated,  but  they  faid  they  could  not 
reduce  the  price,  unlefs  a  larger  quantity  was  ordered ;  and  if 
a  larger  quantity  was  ordered  then  the  price  was  to  be  2S.  6d.  a 
gallon  ;  this  offer  was  not  accepted. 

On  the  4th  of  April  they  offered  350,000  gallons  at  2S.  6d.  ; 
that  likewife  was  not  accepted  ;  and  upon  the  9th  of  April  (at 
this  time  you  will  recoiled  the  brandy  had  arrived  at  Cowet)  they 
offered  70,000  gallons  at  2S.  6d.  a  gallon  ;  this  was  not  accepted* 
Upon  the  i  ith  of  Aprils  two  days  afEer,  an  offer  was  made  in  the 
name  of  the  houfe  of  Rabone  and  Crui/oz  of  50,000  gallons,  at 
38.  5d.  a  gallon. 

This  it  feems  was  the  brandy  in  queilion,  and  this  offer  was 
accepted  upon  the  13th,  and  he  fays,  it  was  prefented  to 
them  as  brandy,  which  was  at  that  time  at  Cowes.  He  fays,  that 
they  reprefented  this  immediately  to  the  Lords  of  the  Admiralty 
in  order  that  through  them^  they  might  obtain  an  order  from  the 
Treaf ury,  that  this  brandy  might  be  landed  duty  free.  He  faid,  that 
they  knew  nothing  at  all  refpeding  the  importation  of  this  brandy, 
there  was  no  application  to  them  about  fecuring  it  previous  to  its 
importation  ^  they  knew  nothing  about  that  till  it  vras  reprefented 
to  them  to  be  at  Cowes.  , 

Mr. 

Y4 
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Th6        fuch  cafe  the  King  (hall  not  be  bound,  unle(s  ths 
"^'^         flatute  is  made  by  exprefs  words  to  extend  to  hitn 

November  a6thy  {BuCOfl  X 

^  •       ■  ■- 

Mr.  Hanway,  one  of  the  commiflioners  of  the  vidualling  boards 
faySy  that  in  the  beginning  of  the  year  \']%i^  Sir  Robert  Harries 
and  company  made  fereral  propofalft  to  the  victualling  board  to 
fupply  them  with  foreign  brandy  ;  his  offers  were  thought  to  be 
too  high  in  price*  and  his  terms  rather  too  ambiguous  refpeding  the 
time  of  the  delivery;,  fo  they  did  not  care  to  clofe  with  the  offer» 
becaufe  he  faid  it  was  very  {atisfa^ory  to  them^  to  be  fure  that 
the  commodity  would  be  dehvered  to  them  at  the  time  it  was  fixed. 
After  this  came  the  offer  of  Rahore  and  Crur/ozp  which  being  lower 
than  the  others  they  accepted  ;  and  on  the  13th  ol  April  they  com<v 
pleted  the  contradl ;  but  thefe  contrafts  are  always  made  upon  con- 
dition  that  the  Admiralty  will  obtain  warrants  from  the  Treafury, 
to  have  the  deUvery  duty  free.  Mr.  Hanway  fays,  that  the  exi- 
l^cies  of  the  times  have  made  it  neceffary  for  tl^m  to  boy  a  vaft 
quantity  both  of  ram  and  for«gn  brandy^  and  he  fays^  they  never 
dream  about  an  importation  in  the  legal  fenfe  of  the  word,  they 
never  think  about  it  ;  but  they  think  it  is  landed  under  the  guar- 
dianfhip  of  the  cuiloms  and  exdfe,  in  order  to  be  expended  in  the 
king's  fhips  of  war  ;  and  he  fays,  the  vi6lualling  board  have  made 
many  contra^s  in  fimilar  circumftances  to  the  time  that  this  con* 
tradl  was  made^  but  fince  that  they  have  not  made  any  for 
brasidy  that  was  afiually  in  port ;  he  is  afked,  whether  he  remein- 
bers  any  particular  contrails  made  under  thefe  fame  circumftancta, 
he  fays  he  does  not. 

The  next  witnefs  is  Mr.  Maclenzie  ;  he  fays,  he  is  a  merchant  at 
Cowei ;  he  had  a  notification  of  a  (hip  coming  from  Baurdeamx  <m 
the  nth  oi  March  1781,  which  notification  was  by  a  letter  from 
Sir  Robert  Herries,  which  letter  was  dated  the  9th  of  Mardf  in 
that  year  ;  it  was  written  from  London,  and  imported  to  be  informa- 
tion to  him  that  a  Pnsjpan  (hip  called  the  Johanna  Maria  wat 
engaged  to  load  a  cargo  of  brandy  on  the  Imperial  account  at 
Bottrdeaux  ;  that  (he  was  deflined  for  Altonaor  Oflend\  that  (he  was 
to  call  at  Cowet  for  orders,  which  of  thofe  ports  to  proceed  to. 
In  a  fubfequent  part  of  the  letter  it  was  added,  that  thefe  brandiea 
were  intended  for  the  vi£lualling  office,  and  if  not  accepted  by 
them>  then  they  mufl  go  forwar4  on  their  deftinatton*  He  lay% 

that 
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iBacor!s  Abridg.  vol  5,  559,  ift  Bl  Com.  a6i) ;  and       ^^^ 
that  the  ufual  claufe  of  faring  the  King's  right  is  in- 


ferted  ^^vember  a6di^ 


that  upon  this  he  gare  orders  to  Jotms  Day  to  gire  notice  to  a 
pilot  to  be  in  readinefs^  and  to  gire  notice  to  Miller  the  tide  far- 
▼eyor^  that  this  (hip  was  expected.  He  fays,  (he  arrived  on  the 
7th  of  jlpril  late  at  night,  he  was  informed  of  it  next  morning 
early ;  (he  waited  in  the  road  ofCoweif  which  is  a  place  where  (hips 
do  Tery  ufually  wait  until  they  receive  their  orders  ;  he  has  cor- 
refponded  with  Sir  Robert  Herriet  near  twenty  years  5  that  he  knew 
this  to  be  a  cargo  from  Bourdeaux^  and  it  was  to  be  landed  at  Port/- 
fttduih  if  the  vidiualling  office  would  buy  it  ;^he  ordered  the  captain 
of  the  (hip  to  go  into  Portfmouth  harbour,  which  order  he  gave  by 
directions  received  from  Sir  Robert  Herrles  ;  that  (he  went  there  for 
the  purpofc  of  landing  her  cargo,  for  he  underilood  by  the  letter 
lie  received  the  day  before  (he  went  into  the  harbour ;  that  the  cargo 
was  fold  to  the  vidualling  office. 

John  MilUr  the  tide-furveyor  at  Cowet  fays,  Mr.  Mactenzies 
clerk  Day  did  give  him  notice  of  a  (hip  coming  to  Cowes  with 
brandy  ;  that  he  heard  of  her  arrival  on  the  7th  of  Apri!  late  at 
nighty  he  went  on  board  her  the  next  morning  ;  (he  was  bound  to 
Cowet  with  5^0  pieces  of  brandy;  the  roafter  was  not  on  board  ; 
that  he  put  officers  who  continued  on  board ;  he  fays,  that  frequently 
(hips  come  to  Co&et  and  fUy  there  fome  days  for  orders. 

James  Blundelly  a  partner  with  Mr.  MacienzU  fays,  he  was  not 
on  board  the  (hip  till  after  (he  was  feized  ;  he  faw  the  bill  of  lading 
which  was  produced  to  Stylee  the  officer ;  that  the  captain  did  offer 
to  fwear  to  his  bill  of  lading,  and  Styiei  told  him  he  would  do 
wrong  if  he  did,  and  would  be  peijured  ;  that  the  cti^go  and  (hip 
were  under  fuch  circumftaaces  he  would  do  wrong  if  he  did. 

WtBiam  Gafcoigne  produces  a  letter  froYn  the  victualling  board 
to  the  board  of  admiralty  dated  the  r3th  of  jipril  1781,  direded 
to  PbiRp  Stepbent  efquire,  which  ilates  an  ofier  of  brandy,  then 
faidto^  be  lying  at  Portfmoutb^  and  fubmitting  to  them  whether  ft 
(hould  not  be  bought,  and  defirmg  them  to  obtain  an  order  from  the 
Treafury  that  it  might  be  delivered  duty  free. 

Gentlemen^  This  is  the  evidence  on  the  part  of  the  defendant  | 
-there  is  no  doubt  of  this  being  a  foreign  (hip,  navigated  by  m 
foreign  crew,  and  coming  into  a  port  with  forrigh  brandy  onbosffd» 

an4 
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sI^T        ^^rtcd  ^  abtmdanti  cautela  only.     (Slmv.P^  C  179). 
^.......^.  That  there  h  one  ilatate  only  which  impofes  the  penalty 


and  as  fuch>  doubilelsy  contrary  to  the  ad  of  navigation^  if  in  the 
fcnfc  of  the  words  of  the  ai^  (he  did  import  the  cargo.  AccoitL* 
ing  to  my  conflru£liony  imporiing  ia*  coming  into  port  with  an  in- 
tention to  land  the  cargo.  But  it  is  faid  that  though  thia  vat 
brought  into  port,  yet  there  was  no  intent  abfolutely  to  land  tht 
cargo»  for  this  (hip  came  there  under  the  faith  of  GoTemment  with 
a  cargo  for  Government^  and  under  an  expedation  that  therefort 
the  Unding  of  this  cargo  would  be  made  legal  by  thofe  pertont 
who  had  it  in  their  power  to  procure  fuch  a  legal  authority  to  kad. 
Whatever  that  might  be^  it  is  admitted  it  could  be  only  by  ad  o( 
parliament ;  and  therefore  this  velFel  being  all  the  time  expeding 
fuch  an  authority  to  land  as  would  make  it  agreeable  to  the  laws 
of  this  country,  they  could  not  be  faid  to  have  intended  to  have 
landed  this  cargo. 

It  is  certainly  a  ftrong  cafe  indeed,  coming  here  upon  the  fiuth 
of  the  protedion  of  the  law  of  this  country  ;  but  there  feemstomc 
to  be  very  weak  evidence  of  any  expedation  of  that  kind.  What 
is  this  cafe  ?  It  is  a  {hip  coming  here  without  any  previous  commoiii* 
cation  whatever  with  any  officer  of  Government,  for  the  purpoleof 
Celling  the  cargo  to  the  vidualling  office,  and  by  a  perfoa  who 
was  manifeftly  ufed  to  this  kind  of  buiinefs^  becaufe  there  appears 
to  be  a  great  deal  of  treating  with  Me&s.HerrUs  and  com* 
pany  under  whofe  diredions  the  cargo  came  during  the  moaths 
of  January,  February ^  March,  and  April,  up  to  the  time  of  this 
agreement  being  made.  The  agreement  was  abfolutely  completed, 
as  Mr.  Hanway  fays,  provided  an  order  could  be  obtained  to  land 
it  duty  free  \  this  was  on  the  13th,  and  accordingly  on  that  tjtka 
letter  is  written  from  Mefirs.  Herries  and  company  which  ia  re* 
ceived  on  the  14th,  ftating  that  the  cargo  was  to  be  carried  into 
Port/mouth,  and  as  the  witnefs  faid,  he  underftood  it  was  to  be 
landed  becaufe  the  cargo  was  then  fold.  Then  the  authority  wiudh 
they  waited  for,  as  itieems  to  me,  was  that  there  (hould  beao 
order  from  the  lords  of  the  treafury  that  this  (hould  be  landed  duty 
free ;  there  does  not  feem  to  me  to  be  any  other  intention  in  the 
perfons  who  had  the  care  and  diredion  of  this  cargo, .  but  that  it 
ihould  wait  in  Cowei  harbour,  until  it  could  be  fold,  and  an  order 

for 
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•        *  •  »      •  _ 

tff  forfeiture  6f  King's  fhips  as  well  as  others ;  and  in       ^^^ 
that  rt  was  thought  reqaifite  expfefsly  to  name  them. 


(7  &^  IT.  c.  22.)    That  ahhough  the  ftatutc,  under  iN^<ww|w .a6th. 

Mtrhich  the  pr'cfent  proceedings  were  commenced,  was 

paffed  "  for  the  encouragement  of  trade,*'  which  it 

muft  be  admitted  is  fw  the  general  good,  yet  it  will  not 

on  that  account  bind*  the  King,  becaufe  the  law  wiH 

not  prefdme  the  King  to  be  engaged  in  trade  ;  and  that 

the  prefcnt  tranfadion  has  no  reference  to  trade,  and  coni 

fcquently  is  not  Within  the  fpirit  and  meaning  of  the   - 

ftattite.  That  the  goods  were  notpurch^fed  at  Honduras^ 

and  were  not  intended  for  fale  either  there  or  elfewhere, 

but  merely  to   fupply   the  exigendes  of  the  publie 

•fcrvice,  of  which  the  King,    as  chief  magiftrate^    is 

bound  to  take  cafe.     That  the  King  cannot  be  included 

m  any  of  the  ftatutes  which  prefcribe  a  forfeiture : 


fbr  the  IirAding'  (hcmld  arrtve>  and  when  it  was  fold,  then  an  order 
was  fcAt  for  her  to  come  ia,  and  it  was  to  remain  there  till  an  order 
could  be  obtained  from  the  treafury  fbr  it  to  be  landed  withmit 
pavment  of  duty ;  thefe  feem  to  me  to  bf  the  plain  circumilaaiota 
of  this  cafi!  ;  and  if  they  are,  then  it  is  for  .your  confideration, 
whether  this  was  or  was  not  an  importation  of  this  brandy^  undei* 
the  efrcumftances  defcribedby  the  witnefs,  it  being  a  foreiga  flup 
and  nxvigated  with  foreign  £ulor8  with  an  intention  to  laad  that 
cargo  ia  the  harbour  of  Portf mouth.  If  you  are  of  that  opinion, 
undoubtedly  the  profecutor  is  entitled  to  your  verdid ;  by  the 
terms  of  the  law  the  (hip  and  cargo  will  be  in  that  cafe  forfeited^ 
To  be  fure  it  is  truly  faid>  you  and  I  muft  not  attend  to  panicular 
IsaileaAof  hardfhip  and  inconteiiience  ;  up6n  this  occafioa  the  law  it 
pofitire.  If  you  are  of  opinion  that  thk  (hip  did  comein  with  the 
cleajr  intention  o£  landing  her  cargo  in  PorifintnUh  harbou^r,  then 
that  cargo  is  forfeited  ;  if  you  think  there  was  no  intention  poG- 
tlVely  and  decidedly  to  land  this  cargo  in  the  laxha^  oi  Portjmoutb 
then  you  wiH-  find  a  ^rffrdid  for  the  dteftndant. '  * '  '        *  *        * 

.'Teidiajfaci  thd  prd&cotor^ 

Firft, 
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ThA         Fntty  becaufe  fuch  a  conftrudion  of  the  law  would  bt 

Swift*  ' 


indecorous,  and  would  trench  upon  the  refpeft  due  to 
liovetnher  »6th,  jhe  perfou  aud  dignity  of  the  King  ;  and,  fecondly, 

becaufe  it  would  frequently  lead  to  this  abfurdity,  that 
the  King  muft  forfeit  to  himfelf ;  for  the  forfeitures 
incurred  by  a  breach  of  the  navigauon  laws  ufuallygo 
to  the  Crown.  That  if  the  (tores  now  proceeded 
againft  fhould  be  confifcated,  a  large  pordon  of  the 
penalty  muft  be  affigned  to  the  Eling  himfelf,  which 
would  give  him  an  intereft  in  the  mif-application  of 
the  public  property.  That  the  Court  of  Exchequer 
held,  in  the  cafe  of  Bruce  againft  Sir  Simon  Harcwrt^ 
{Parker  s  Reports^  274«)  ^^^^  goods  imported  for  the 
ufe  of  the  Queen's  own  family,  and  not  in  the  way 
of  trade  or  merchandize,  were  not  within  the  ftatute 
(3  &  4  Anne^  c.  13.)  prohibiting  the  importation  of 
French  goods  into  England.  That  the  cafe  cited  on 
the  other  fide  {Fofter  qui  tarn  v.  Herries  and  others) 
was  of  a  very  diflferent  kind,  the  goods  having  there 
been  imported  by  private  perfons  in  the  way  of  trad^ 
though  with  a  view  of  difpofing  of  them  to  the  com* 
miffioners  of  the  vidualling  office.  That  the  mifchieft 
which  feemed  to  be  apprehended  from  the  right  of  the 
Kmg  to  tranfport  public  ftores  without  the  reftridioBia 
impofed  upon  other  fpecies  of  goods  by  the  navigation- 
laws,  were  not  likely  to  enfue,  and  that  it  would  be 
indecorous  to  fuppofe  the  King  would  do  any  thing 
which  might  be  injurious  to  the  public  welfare*  That 
the  Legiilature  did  not  appear  to  apprehend  any  fuck 
mifchiefs,  fince  it  palfed  an  z&  (52  G.  3.  c*  loa) 
lallowing  the  conveyance  of  commodities  from  one 
colony  to  another.  That,  on  the  contrax^,  great  pubGc 
inconvenience  might  arife,  if  the  Ejng  were  not  at 
liberty,   upon  military  expedidons,^   to  remove  die 

xiecCTiarT 
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Iieceflary  (tores  in  whatever  manner^  and  from  what-       ^^^ 
<€¥er  place  the  public  fervice  might  Tequire.     That  if 


Utmduras  was  to  be  confidered,  as  it  is  (worn  to  be,  a  ^••^^  *^ 
dependency  of  the  ifland  of  Jamaica ^  then  there  had 
been  ao  conveyance  of  goods  from  one  colony  to 
another,  and  confequently  no  offence  had  been  com;^ 
mitted.  Upon  thefe  grounds  it  was  fubmitted,  that 
the  fentence  of  the  Court  below  muft  be  reverfed. 

In  reply  it  was  faid,  that  the  decision  of  the  Court 
of  Exchequer,  in  the  cafe  of  Bruce  againft  Sir  Simon 
Harcourty  related  only  to  the  private  property  of  the 
Queen  coming  for  the  confumption  of  her  houfehold. 
That  it  was  fmall  both- in  bulk  and  value,  and  could 
be  of  no  importance  in  a  national  point  of  view.  That 
the  Court  would  have  applied  a  very  different  confide- 
ration  to  the  conveyance  of  public  (tores»  which  are  of 
greater  extent  as  to  quantity,  and  confequently  of 
much  greater  importance  to  the  navigation  of  the  coun- 
try. That  the  Legiflature,  in  paifing  tliefe  (tatute^ 
defigned  the  encouragement  of  navigation  as  well  as  of  ^ 
trade,  and  with  that  view  direded  the  trade  of  the  colo* 
nies  to  be  carried  on  in  the  way  wHlch  it  deemed  mofi: 
beneficial  to  the  (hipping  of  the  mother  country.  That 
a  Trading  was  not  neceffary  to  conftitute  an  offence 
within  the  ftatute ;  (ince  the  importation  of  goods 
by  an  individual  for  his  own  confumption,  would  be 
deemed  a  contravention  of  the  law,  though  it  could 
liot  be  confidered  a  Trading ;  to  conftitute  which  it 
is  neceflary  that  there  (hould  be  a  buying  and  felling* 
That  there  was  no  abfurdity  in  pronouncing  a  fentence 
of  forfeiture,  although  part  of  the  penalty  went  to  the 
King;  for  the  penalty  being  divided  between  the 
Crown  and  the  feizor,  the  latter  would  be  entitled  to 
iiit  (hare,  and  the  ponion  of  the  Crown  might  be  re- 
mitted. 
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g^       nutted*    That  the  general  law  is  not  to  be  annuUed^ 
-  and  rendered  of  no  effeA^  merely  becaufe  mconre- 


A'm*"^  *^»  niences  might  aiife  if  the  Crown  was  not  penittfttcd 

to  remove  ftores  in  any  -^vay  that  it  might  deem  moft 
conrenient.  That  if  the  King  is  not  bound  by  thfe 
ftatute,  he  would,  by  the  fame  rule^  be  exempt  from 
the  obfervance  of  the  regulations  prefcribed  by  all  the 
other  navigation  laws,  and  might  proceed  to  employ 
veflek  not  fumiihed  with  a  BrHiJb  regifter,  not  Bri- 
ii/h  built,  and  not  manned  with  Britijh  feamen  ;  and 
thus  the  whole  fyftem  of  the  navigation-laws  would  be 
annulled.  That  there  was  no  indecency  in  fuppofing 
fuch  an  abufe  might  take  place,  as  the  impeccability  ^ 
the  King  is  perfonal  only,  and  not  capable  of  being 
tended  to  thofe  ading  under  him.  That  HMduras 
not  to  be  confidered  a  dependency  of  JiamaUa^  the 
the  Court  having  already  decided  otherwife  (^Marm 
Fmnunee^\  by  condemning  under  this  very  ftatute 
property  fent  from  Honduras  to  Jamaica. 

Judgment. 
In  this  cafe  a  libel  was  filed  in  the  Vice  Admiralty 
Court  oi  Jamaicay  on  the  loth  of  O^c^^r  1810,  by 


•  MORNE  FORTUNEE,  De  Clos. 

THIS  was  the  cafe  of  fome  military  accoutrements  which 
fent  under  contract  from  this  country  coniigned  to  an  officer  who 
was  fuppofed  to  be  at  Honduras^  but  happened  to  be  abfcnt  when  the 
(hip  arriTed  in  that  colony.  The  commanding  officer  at  Hotuhtrts 
having  refiified  to  take  them  in,  they  were  fent  on  to  Jammca  in  this 
TeliSd,  and  were  there  feized  and  condemned.  The  cafe  came  by  i^ 
peal  to  the  High  Court  of  Admiralty,  /and  it  was  contended  oa  be- 
half of  the  appellant,  that  the  tran&diOn  wasjuftified  by  the  oeedt 
fity  arifing  from  the  refiifal  of  the  officer  to  receire  them.  But  the 
Court  held  that  the  refufal  to  receive  them  at  Hondwras,  did 
«iot  impofe  a  neceffity  of  fending  them  to  a  port  from  wbidi  Aey 
hereby  law  excluded,  and  affirmed  the  lentence. 

Mm 
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J^hn  Carr  Ovennd  Eiq^.againft  this  fliip  and  the        ^he 
goods  on  board  her,    on  behalf  of  the  King,  the      swirr. 
Governor,  and  himfelf,  for  importing  goods,   (beef,  j^^^^^,  ^^ 
pork,  peas,  and  flour,)  at  the  port  of  Kingston^  on        '^'S. 
the  8th  of  Ociober^  contrary  to  the  ilatutes  13  &  14 
Car.  2.  for  preventing  frauds,  and  regulating  abules 
in  hisMajefty's  cudoms;  and  the  ftatute.  15  Car.%, 
for  the  encouragement  of  trade.    . 

The  fads  of  the  cafe  are  apparent  Qpon  the  claims 
and  are  not  denied.  The  (hip  is  claimed  by  Daniel 
Gatty,  of  Kingston^  for  himfelf  and  other  Britijh  fub* 
jeds ;  and  the  cargo  is  claimed  for  the  King  by  Frede^ 
rick  Drennaitj  deputy  commiflary-general  for  the  ifland 
and  its  dependencies.  It  is  ftated  in  the  claim^  that 
this  fhip  failed  in  the  preceding  July  with  a  cargo  of 
rum,  ihipped  by  Drennan,  for  Honduras,  a  depen- 
dency on  the  ifland  of  Jamaica,  for  the  ufe  of  the 
forces ;  that  flie  difcharged  her  cargo  there,  and 
ivas  chartered  to  Richard  Edwards,  afliftant-commif* 
lary,  to  take  the  prefent  cargo,  which  had  been  fent 
from  Great  Britain  to  Honduras  for  the  ufe  of  the  troops 
there ;  but  there  were  more  than  were  neceflary 
for  the  troops,  and  fome  of  them  mud  therefore  have 
periflied  before  they  could  have  been  confjumed.  The 
ihip  which  had  brought  them  was  dire&ed  by  the  com- 
mander-in-chief to  proceed  with  them  to  Jamaica  \ 
but  file  having  landed  them,  and  chartered  .herfelf  for 
a  return  voyage  to  Great  Britain,  the  commiflary,  who 
was  ordered  fo  to  dired  her,  having  no  controul  over 
that  fliip,  did,  from  a  deiire  to  comply  with  his  in- 
ftru&ions  as  far  as  he  could,  and  for  the  benefit  of  the 
public  fervice,  charter  the  Swift  to  bring  thefe  good^ 
€0  this  ifland  (Jamaica) ,  for  the  troops  ftationed  bere^ 
which  viras  accordingly  done  ;  and  the  fhip  and  cargo 
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The        were  feized  immediately  on  the  day  of  their  arrinf^ 
'  though  the  cargo  was  intended  for  the  troops  only. 


jNbwmAcr  a6di,  not  for  the  benefit  of  any  of  his  Majefty's  fubjeds,  nor 
'*'*        for  any  purpofes  of  trade. 

Thefe  fads  are  fully  proved  by  the  documents,  the 
truth  of  whofe  contents  is  no  more  denied  than  theif 
authenticity.  Thefe  documents  confift  of  a  letter  firom 
the  Secretary  of  the  Treafury,  informing  Drennan^  the 
commiilary  at  Jamaicaf  that  the  lords  of  the  treafury 
were  fending  provifions  for  the  troops  at  Hondurm 
from  Great  Britain.  There  is  alfo  a  letter  from  the 
afting  commiflary  at  Hondurai  to  Mr.  Drmnan^  infc^m^ 
ing  him  that  the  fupply  intended  was  much  larger  than 
could  be  ufed,  and  defiriug  inftrudions  whether  k 
would  not  be  advifable  to  difpofe  of  part  of  them  to 
prevent  lofs  to  thefpubllc.  There  is  the  anfwer  of  Mr. 
Drennan^  containing  the  order  of  general  MorrijM^ 
that  no  part  (hould  be  landed  at  HoMurasj  but  the 
veflel  to  be  ordered  on  with  the  cargo  to  yamaica^ 
There  is  a  reply  to  this,  which  dates  that  the  letter 
came  too  late ;  for  the  cargo  was  unfhipped,  and  that 
the  (hip  was  already  chartered  on  a  voyage  home^  and 
therefore  could  not  be  obliged  to  re-(hip  and  come  on. 
lliere  is  alio  a  letter  of  a  later  date,  flating  that  die 
Honduras  commiflary  had,  in  order  to  conform  to 
orders  as  nearly  as  he  could,  fhipped  a  quantity  of 
thefe  provifions  on  board  the  Swift j  to  the  confignment 
of  the  com*mifiary  at  Jamaica.  Here  is  a  bill  of  lading 
and  regular  invoice,  defcribing  the  provifions  to  be  for 
the  fervice  of  his  majefty's  troq>s. 

There  is  no  queftion  upon  tliefe  fads,  that  thefe 
goods  were  the  property  of  his  Majefty,  not  in  his  per- 
fonal  capacity,  but  as  procurator  and  truftee  for'the 
nation  ;«-4hat  they  were  deftined  to  an  important  pub* 
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Ik  ufe,  the  convealent  fupply  of  the  army  ;-~that        The 
tbcy  were  fent  from  a  dependent  fettlement  to  another       ^^"^* 


to  which  it  is  fubordinate,  at  leaft  for  purpofes  of  this  Nwfember  a6di, 
land  ;«^that  diere  is  a  clear  abfence  of  all  evil  intention  ^^^ 
pr  fraud  in  every  ftage  of  the  franCi  Aion ;— ^that  k 
Bioved  upon  the  bed  poffible  motivey  that  of  promoting 
the  public  fenrice^  and  preventing  public  \ois  ;-*-that 
the  proper  authorities  to  gaurantee  its  integrity  were 
i^fied  to  it;«««*andthe  fingle  illegality  that  could  he 
imputed  to  it,  is  the  fa&t  that  thefe  goods  were  not 
brought  direS  from  Great  Britain  to  yamaica^  and 
wwe  therefore  traniported  in  breach  of  the  law,  which 
has  been  conftrued,  and  by  this  Courts  to  pr^lhit 
lint  transfer  of  goods  frx^im  one  {ettlcment  to  anotbcv*: 

Now  it  is  true  that  this  Court  has  felt  itfelf  bciund    . 
to  declare,  in  a  cafe  of  a  voyage  Irom  Honduran'tb 
Jamaica^  that,  by  the  ftatntes  oiJCbarUs  the  jCscond^ 
the  tranfportation  of  goods  irom^one  fettlemcm  to 
another  is  unlawfril.    By  a  recent  ftatute,  palTsd  finite 
the  date  of  that  judgment,  this  intercourfe  is  rendered 
lawful;  fo  that  no fuch  queftion  can  arife in  (he prefent 
flate  of  the  law  as  that  which  at  the  piiefent  time  en^ 
gages  the  attention  of  the  Court.    But  though  tjie 
Court  did  feel  Itfelf  compelled,  in  the  cafe  of  a  trading 
voyage  fr^m  one  fettlement  to  another,  to  pronounce 
It  to  be  contrary  to  the  true  meaning  of  the  ancient 
ftatute,  yet  I  cannot  but  think  that  the  relation  which 
Honduras  appears  to  fland  in  to  Jamaica^  on  the  evi- 
dence now  adduced^  and  applying  to  tranfa£tions  of  this 
nature,  is  not  to  be  entirely  and  haftily  overlooked*  It  is 
bere  defcribed  throughout  as  a  dependency  oi  Jamaica^ 
and  fo  it  appears  to  be  for  the  diftribution  of  the  King's 
ftores.     For  to  whom  is  the  treafury  letter  laddrefibd  ? 
Not  to  the  commiflary.  at  Honduras ^  though  the  (tores 
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s^        \v€re  to  be  there  imported,  but  to  the  commiflaiy  at 
*  I-.  Jamaica^  as  a  bufinefe  ^tbin  his  pn^per  adminiftratiom 


ir«»m&fr  Tfiot   "What  is  the  commiffary  at  Honduras  >  the  affiftant  of 

him  at  Jamaica^  sifting  with  a  mere  dehgation  of  hir 
•     authority*    Who  gives  the  orders  to .  the  commiflaiy 
at  Jamaica  ?  General  Morrifon  the  commander  of  the 
troops  at  both  ftations^  who  exerdles  the  fame  com- 
mon power  at  both  placer,  and  iflues  hit  orders  to  tbe 
commiflary  at  Jamaica  to  direft  his  affiftant  it  Htm 
duras :  That  affiftant  conforms  his  conduft,  as  nearly 
as  cirounftances  will  admit,  to  the  diredions  fo  cooi 
▼eyed,  and  gives  the  account  of  it  to  the  commiffisy 
at  Jamaica  as  his  dired  and  immediate  fuperior.    I  an) 
therefore,  inclined  to  think  that  whatever  might  fai 
die  ftateof  the  law  with  refped  to  two  clearly  isdqxai^ 
dem  and  diftind  iettlemeBts,  thefe  two  are  too  mudi 
identified,  fo  far  at  leaft  as  purpofes  of  this  kindare  cdk 
cem«d,  to  be  fo  confidered.  For  tbefe  purpofts  Ihmdwrm 
appearsy^y  the  proofs  rum  adduced  in  the  very  cafe,  te 
be  ftii&ly  a  dependency-— a  part  of  the  adual  adminit 
ti^tbn  at  Jamaica  for  tranfa&ions  of  this  nature.    I 
own  that^  if  I  was  compelled  to  decide  this  queftidi 
upon  the  view  of  the  particidar  and  limiled  fad% 
I  fliould  feel  an  inclination  to    held   Aat  a  irsmSk 
fer  of  public  ftores  from  Honduras  to  Jamaica  was 
not  neceflarily  fubjed  to  any  rule  of  law  which  fot- 
bad  the  transfer  of  fuch  commodities  fo  owned  from 
one  diftinft  fetdemem  to  another. 

But,  if  it  is  neceflary  for  me  to  confider  il  in  a  moit 
enlarged  view,  I  think  I  am  led  to  a  conclufion  di& 
ferent  from  that  which  has  been  drawn  by  the  learned 
Judge  of  the  Court  below.  It  has  been  made  a  que& 
tion  in  argument,  whether  the  King  is  bound  by  the 
ttav%atbn  zQt^    This  is  a  very  laige  queftion>  upon 
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t  ¥cry  momeiLtous  fubjeft, '  on  which  it  might  not  be-        The 
come  ine  to  hazard  a  confident  opinion^  and  the  lefs  - 


fo,  becaufe  the  principles  on  which  it  is  laid  down  in  ifnember  »6ib| 
the  books,  that  the  Kmg  is  or  is  not  bound  by  ftatutes,  '  '^ 
are  far  from  being  fo  precife  as  to  fiimifh  a  fafe  con- 
dud  to  any  fuch  opinion.  That  he  is  bound,  though 
not  named,  by  a£ts  pro  bono  publico-^hy  afts  for  pre- 
vention of  fraud— are  defcriptions  of  the  royal  obliga- 
tions fo  wide  and  fo  unlimited,  that  it  might  be  difficult 
to  fay  what  public  ftatutes  do  or  do  not  bind  the  King, 
if  thefe  are  taken  without  any  technical  limitations  ap- 
plied to  them.  For  it  would  be  difficult  to  fay  what  pub- 
lic ftatutes  are  not  pro  bono  publico^  and  for  the  preven- 
tion oi fraud  J  tzking  fraud  in  its  legal  fenfe,  of  injury  to 
the  rights  of  others.  The  utmoft  that  I  can  venture  to 
admit  is,  that,  if  the  King  traded,  as  fome  fovereigns 
do,  he  might  fall  within  the  operations  of  thefe  ftatutes. 
Some  fovereigns  have  a  monopoly  of  certain  com^ 
modities,  in  which  they  traffick  on  the  common  prin^ 
dpl^  that  other  traders  trafTick  ;  and,  if  the  King  of 
England  fo  poflfefled  and  fo  excrcifed  any  mono^ 
poly,  I  am  not  prepared  to  fay  that  he  muft  not  con* 
form  his  traffick  to  the  general  rules  by  which  all 
trade  is  regulated.  But  the  prefent  queftion  is,— ^ 
ts  this  diftribution  of  the  public  ftores  for  the  public 
ufe,  a  trading  within  the  view  of  the  ftatute  ?  Looking 
to  authority,  as  well  as  principle,  and  to  the  public 
convenience,  I  conceive,  it  is  not.  It  is  property  to 
be  diftributed  by  the  Crown  for  no  purpofe  of  pecu- 
niary advantage  to  itfclf,  either  in  its  perfonal  or  poli- 
tical capacity,  but  folely  for  the  exigencies  of  the 
public  fervice.  The  Crown  poffeffes  the  conftitutional 
power  of  direfting  this  diftribution  ;  and  furely  it 
never  could  be  the  intention  to  conftitate  the  Crown  a 
trader  by  virtue  of  the  fair  exercife  of  this  adnutted 

•  2  1  prerogative 


S4« 


CAS£S  BETERIItKED  IK  TtOL 


Tii#        prerogative  cotiferred  upon  it,  not  for  kiown  vk  at 
Swift*      advantage,  but  for  the  neceffity  of  die  public  fenrice^ 


'tTvvmber  a6cb,  ^^  ^^  ^^^  fea(ure  of  trade^  that  of  the  conveyance  of 
^s>3*        commodities,  but  it  has  no  other.    The  conveyance  is 
not  foi  lucre,  nor  for  private  domeftic  confumpdon, 
but  for  the  maintenance  of  the  public  defence^    Id» 
^eed,  it  rather  feemed  to  be  admitted,  that  if  it  had 
been  the  immediate  aft  of  the  Crown,  it  would  not 
have  been  liable  to  much  objeftion,  but  that  it  was  the 
ad  of  the  Deputy-Commiflary.  The  CnrwHy  however, 
has  approved  and  confirmed  the  aA  of  Its  officer,  and 
it  is  hardly  poflible  that  It  ihould  not  approve  and  con* 
firm  an  a£t  done  in  the  only  way  that  remained  pnc« 
ticable  to  prevent  public  lofs  and  detriment.  TheCrowa 
has  adopted  the  aft,  and  ftands  by  its  Law^offioen 
before  the  Court,  maintainmg  the  propriety  and  lega- 
lity of  the  act ;  and  the  only  party  who  queltions  k,  is 
the  Cuftom  Houfe  officer,  who  is  to  derive  his  ovn 
private  advantage  from  the  forfeiture. 

If  authority  is  reforted  to,  it  tends  to  fupport  the 
fame  conclufion.  The  cafe  of  Bruce  verfus  Sir  Siman 
Harcouri  (vide  Chief  Baron  Parker^s  Refortj  274,) 
tends  to  eftablifh,  at  leaft  in  the  reafonings  employed, 
that  an  importation  of  commodities  bought  with  ths 
Crown's  money,  though  for  the  confumption  of  the 
Royal  Family,  is  not  to  be  confidered  as  a  trading) 
which  it  unqueftionably  would  be,  in  the  cafe  of  any 
private  individual.  It  turned  upon  the  applicaUon  of 
a  particular  aft  of  parliament,  (3  &4  Ann.  c.  13.) 
which  forbad  the  importation  of  French  commodities  \ 
but  the  determination  of  a  very  preponderating  part  of 
the  Court,  (three  Judges  againft  one,)  after  feverd 
arguments  cf  counfel^  and  much  difcujfton  ff  tbi 
Court  J  held  that  fuch  an  importation  was  not  a  trad- 
ing within  that  Act ;  and  if  not  a  trading  within  that 
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A&j  I  do  not  fee  how  it  could  be  a  trading  within  any       ^'^^•^ 
other.    For  I  do  not  perceive  that  that  ad  points  out 


any  fuch  defcription  of  any  peculiar  fpecies  of  com-  ^Awcm^  a^tk, 
merce^  as  that  it  ihould  be  at  all  different  from  the 
trade  that  is  ufually  fo  denominated.  And  if  an  im« 
portation  of  goods  deftined  to  the  domeftic  confump« 
tion  of  the  Royal  Family,  and  purchafed  with  the 
Crown's  money  for  that  purpofe,  is  not  a  tradings 
(which  it  unqueftionably  would  be  in  the  cafe  of  an 
importation  of  goods  by  any  other  femily  made  and 
purchafed  for  its  own  ufe,)  I  do  not  fee  how  an  im« 
portation  of  the  Crown*s  property  deftined  to  the  pub- 
lic ufe  can  poilibly  be  fo  confidered.  It  has  ftill  lefs 
the  character  of  trade.  It  gives  no  advantage  to  the 
proprietor  diredly  or  indirectly ;  no  advantage  of  pri- 
vate profit,  or  of  private  ufe,  which  is  private  profits 
It  is  on  all  aqcoimt  entitled  to  higher  mealures  of  in- 
dulgence. To  that  eScGt  is  the  letter  from  the  Cuftom 
Houfe,  returned  to  the  enquires  direded  by  this 
Ck>urt.  It  is  there  ftated  that,  ^  no  public  ftores  fent 
^  on  Government  account  to  our  armies  abroad  are 
**  included  in  the  commercial  accounts  of  our  ex* 

^*  ports;  but  fome  inconfiderable  articles,  in  the 
^^  nature  of  private  fupplies,  (hipped  for  the  ufe  of  the 
^^  oflScers,  &c.  by  their  friends  in  this  country,  are 
^^  entered  at  the  Cuftom  Houfe  in  the  ufual  way,  and 
<<  charged  with  duty  as  merchandize ;  for  the  greater 
^'  proportion  of  public  ftores  (hipped  for  the  ufe  of  the 
^^  forces  abroad  being  fent  in  tranfports  hired  by  Go» 
^^  vernment  for  that  purpofe,  which  do  not  make 
^  entry  at  the  Cuftom  Houfe,  the  officers  here  can 
^^  have  no  knowledge  of  fuch  (hipments ;  but  entries 
^^  are  made  occafionally  by  the  Secretary  at  War,  and 
^^  by  individual  contractors  on  Government  account 
^  of  ftores  (hipped  in  merchant  vcffels,  which,  how- 
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s3Trr       **  ^^^^^  ^^^  being  fubjeft  to  duty  as  merchandize,  arc 
^^  alfo  excluded  from  the  accounts  of  exports.*'     And 


Kavemher  a6ih,  jjq  doubt  the  pmdice  is  conformablc  to  the  opinion  fo 

exprefTed.  And  if  the  property  is  not  liable  to  duty, 
it  follows  as  a  neceffary  confequence  that  it  cannot  be 
liable  to  forfeiture  for  importadon  without  payment  of 
duty,  which  I  prefume  it  would  be,  if  fubje&  at  all  to 
the  general  laws  of  importation  into  the  Britijb  domi- 
nions. It  fhould  feem  that  the  pradice  of  the  Cuftom 
Houfe  in  the  ifland  of  Jamaica  is  apparently  different, 
but  apparently  only,  for  it  mud  be  fubftantially  and 
finally  the  fame ;  fo  I  am  bound  to  confider  it,  when  I 
fee  what  the  praftice  of  the  commiflioners  here  is,  for 
the  Cuftom  Houfe  of  the  ifland  of  Jamaica  is  bound  to 
conform  to  the  dire&ions  of  the  commiflioners  here,  and 
an  ad  done  there  contrary  to  the  judgment  exercifed 
here,  would  doubtlefs  be  redified  by  their  authority. 
The  only  cafe  bearing  a  different  afpe£t»  is  that  of 
Fofter  V.  Merries,  which  was  tried  before  Lord  Chief 
Baron  Skyrmer  and  a  Special  Jury,  in  the  Court  of  Ex- 
chequer, in  the  year  1782.  That  was  a  cafe  in  which 
brandies  imported,  as  it  is  faid  for  the  ufe  of  the  navy, 
were  forfeited  at  the  fuit  of  the  feizor ;  and  it  is[the  more 
memorable,  becaufe  it  gave  occafion  to  an  ad  of  parlia- 
ment that  enables  the  officers  of  the  Crown  to  ftaj 
proceedings  fo  inftituted.  I  liave  endeavoured  to  pro- 
cure an  accurate  report  of  the  fumming-up,  without 
obtaining  any  other  than  the  fliort-hand  writer's  report, 
which  is  too  indiftind  to  fiimifh  clear  and  in« 
telligible  principles,  although  there  can  be  no  doubt 
that  the  fumming-up  itfelf  was  a  moft  juft  and  per- 
fpicuous  expofition  of  the  law.  Thus  much  appears 
in  the  evidence  of  hGts  therein  ftated,  that  the  goods 
were  not  the  property  of  the  Crown  at  the  time  they 
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came  into  a  BrHiJb  port^  but  that  they  came  there  the        "^le 
property  of  individuals  on  a  fpeculation  and  hope  of  * 


their  bebg  purchafed  by  Government  for  pubUc  ufe :  Nmfember  a6tb. 
That  a  treaty  was  entered  into  for  that  purpofe ;  but  ^  ^'^ 
whether  concluded  at  the  time  of  the  criminal  import* 
atioa  alleged,  fo  as  to  have  produced  at  that  titne  an 
aSual  and  complete  ^transfer,  is  .more  than  I  ca^ 
confidently  extract  from  thefe  ftatement&t  and  yet 
the  whole  applicability  of  die  «cafe  turns  upon  that 
drcumftance ;  becaufe,  if  the  goods  were  not  the 
property  of  the  Crown  at  the  tame  of  the  alleged  cri- 
minal importation^  it  is  a  queflion  (if  it  <:an  be  con- 
fidered  a  queflion)  of  a  very  diflferent  nature  from  that 
which  is  limited  to  the  legal  liature  and  privileges  of 
that  property  which  adually  and  bondjide  belonged  to 
the  Crown  at  the  time  when  that  ad  of  importation 
took  place*  The  verdid  in  that  cafe  was  for  the  pro- 
fecutor. 

Such  is  (he  ftate  of  the  cafes  dedded  in  the  Court 
of  fjcchequer,  fo  far  as  I  have  been  ;able  to  colled  and 
apprehend  them,  and  in  which  J  cannot  but  feel  that 
the  folemn  determination  of  the  judges  of  that  Court 
in  the  former  cafe,  after  feveral  arguments  and  much 
difcuflion^  and  rqiorted  by  that  eminent  perfon  with  all 
the  authority  which  his  long/fubfequent  experience,  and 
his  increafed  learning  could  <:onfer'Upon  it,  very  much 
outweighs  what  I  can,  with  any  approach  to  certainty^ 
infer  from  the  indilHnd;  ftatements  in  which  the  later  , 
judgment  has  been  communicated  to  this  Coiut. 

Upon  the  matter  of  public  policy  and  convenience, 
<he  cafe  appears  to  incline  altogether  one  way, — to  the 
(upport  of  the  prerogative.  Here  is  the  Crown  afting 
as  the  procurator-general  for  the  ftate,  Attributing  the 
more  neceflary  fupplies,  as  the  local  neceffities  of  it 
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'^^        may  require.    It  may  affed  theinterefts ;  it  may  affed: 
-  the  fafetyofthe  ftate^  to  have  this  tx>wer  of  prompc 

ifypember  a6th«  and  provideDt  diflributioii  fettered  by  the  rules  that  are 
^  '^       ju(Uy  impofed  upon  the  regular  courfe  of  traffick*    It 
IS  a  thing  to  vhich  fuch  forms  not  only  are  inapplicable 
in  their  own  natufe,  but  may  be  dangerous  in  thdr 
effeds.    In  this  very  cafe^  \rfiat  is  to  be  the  refult  ? 
Public  lofs^d  detriment  counterbalanced  by  nothing 
but  the  putting  of  money  into  the  pockete  of  the  Cuftom 
Houfe  officers.    The  moft  needful  operations  of  var 
might  be  Impeded,  enterprifes  of  great  pith  and  mo* 
ment  nnght  be  defeated,  if  the  King,  in  the  ezerdfe 
of  this  prerogative,  was  amenable  to  his  own  Cuftom 
Houfe  for  the  regularity  of  his  forms  in  the  diftribu* 
tion  of  his  public^  ftores.    What  is  the  mifchief  fug^ 
gefted  ?— diat  the  King  might  privilege  foreign  veffi^ 
contrary  to  the  acl  of  navigation  ^-^a  fuggeftioii  as' 
inconfiftent  with  the  decorum  due  to  the  afts  of  di^ 
Crowni  &ts  with  the  conftitutional  vieir  df  the  prero-^ 
gatives  that  belong  to  iu    Though  public  policy  tod 
convenience*  will  neither  conftitute  nor  overthrow  the 
law,  they  are  good  interpreters  of  that  which  is  doubts 
ful ;  becaufe  it  is  not  to  he  prefumed  that  the  flatute 
was  dther  blind  to  public  confequences,  or  indifferent 
about  them^-^hat  it  either  did  not  fee  the  inconve* 
nience,  or  meant  to  impofe  it.    That  individuals  may 
avail  themfelves  frauduently  of  this  royal  exemption, 
is  faid  to  be  poffible.    Such  frauds,  when  they  fhall  oc- 
cur,  may  be  met  by  the  vigilapce  pf  the  Court.  WheQ 
private  ftores  have  been  embarke4  in  pubUc  tranfports, 
confifcation  has  followed.     The  whole  refult  is,  to 
found  on  the  part  of  the  public  a  demand  of  increafed 
vigilance  in  the  Court  yrfiicU  has  to  examine  th^ 
tranfa^ioQ^  . 
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I  cannot,  therefore,  concur  in  the  view  which  the        Tb« 
learned  Judge  of  the  Court  below  has  taken  of  this 


cafe.  I  am  compelled,  by  the  view  which  I  have  taken  AbofmBcnMi, 
of  it,  on  all  the  confideration  I  have  given  it,  to  pro- 
nounce  that  the  itores  are  not  liable  to  confifcation. 
On  a  queftion  of  this  extent,  it  might  be  advifeable  to 
refort  to  higher  opinions,  unlefs  the  drcumftance  of 
its  being  the  laft  cafe  of  this  predfe  nature  that  can  « 
poffibly  occur  {yide  ftatute  52  G.  3.  c.  100.)  fliould  be 
thought  to  render  fuch  a  refort  lefs  neceflary . 

The  only  queftion  remaining  is,  that  of  the  Ihip 
which  conveyed  this  cargo ;  and  it  appears  to  me  to 
be  involved  entirely  in  the  legal  fate  and  fortune  of 
the  cargo.  If  there  b^  no  offence  in  this  cargo,  then 
has  this  veflel  been  guilty  of  no  oiFence  in  importing 
it.  The  ad  as  to  its  legal  nature  is  one  and  indivifible : 
and  if  it  is  for  the  advantage  of  the  public  that  the 
cargo  (hould  be  imported,  it  is  not  ftatmg  the  cafe  of 
this  veflel  too  highly  to  fay,  that  it  has  been  unoffend^ 
IPg  in  the  importation. 
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9hvemb€r  i6th,  UNION,    OlMSTED. 

1813. 

Ship,  feen  to  be  T^HIS  was  the  cafe  of  an  American  veffel,  laden  with 

m  chace  of  the        JL  .  ^ 

prise  durins  the  a  Very  valuabk  cargo  01  cotton,  and  captured  on 

ing  the  i^S  ^^  ^'ghteenth  of  Jii/ifwry  1813,  whilft  in  the  profc- 

bSTSte^ht  ^"^^^  of  ^  voyage  from  Philadelpbia  to  Bourdeam^  by 
«>»?fj«f  •«  His  Majefty's  frigate  Iris.  Claims  of  joint*capture 
as  joiiit<apton  wcre  uitcrpofed  by  H.  M.  S.  Andromache ^  Rota^  and 
are^enttd  Rovcr,.  undcf  the  circumflances  detailed  in  an  allega- 
^^^^V^f  tion,  which  is  cited  at  length  in  the  judgment,  and 
dfrkndi  of  the    which  it  IS  therefore  unneceflary  here  to  (late. 

The  claim  ofthe  joint-captors  refted  principally  on 
this  ground : — ^That  the  (hips  were  in  chafe,  and  dif- 
tindly  feen,  both  by  the  adual  captor  and  by  the  prize, 
during  the  whole  of  the  day  previous  to  the  capture ; 
that  they  continued  the  chace  during  the  night,  and 
were  prevented  feeing  the  ad  of  capture  folely  by  the 
darknefs  ofthe  night. 

Judgment. 

This  is  a  cafe  of  aflferted  joint-capture  on  the  part  of 
the  Andromache  J  Rota,  and  Rover,  to  (hare  in  a  prize 
taken  by  H.  M.  S,  Iris.  The  allegation  pleading  the 
fad  of  joint-capture  was  admitted  without  oppofition 
at  the  time ;  but  it  is  in  effed  now  oppofed  ;  for  the 
cafe  has  been  argued  for  the  adual  captor  on  two 
grounds :  Firft,  that  the  fads  pleaded  in  the  allegation, 
if  proved,  would  not  entitle  them  to  fhare ;  and  fe- 
condly,  that  the  fads  are  not  proved  as  laid.  It  will 
be  proper,  therefore,  to  confider  the  cafe  firft  on  tbe 
allegation. 

The  allegation  pleads,  ''  That  on  the  1 8th  of  Ji- 
^  nuary  laft,  H.  M.  S,  Andromache,  George  Tobin  Efq* 

^<  commander^ 


HIGH  COURT  OF  ADMIRALTY. 


347 


€€ 
€C 
« 
CC 

<4 


commander^  was  on  a  cruize  in  the  Bay  of  Bi/cay,        ^hc 
in  company  with  H.  M.  S.  Rotaj  Philip  Somerville 


Efq.  commander,  and  floop  Rover ^  Jujlice  Finky  November  %&\h^ 
£fq.  commander ;  that,  at  about  nine  o'clock  of 


the  faid  morning,  the  faid  (hip  Andromache  being 
in  latitude  45.28  N.  and  longtitude  4.  34  W.  and 
the  Cordovan  light-houfe  bearing  N.  87.  45*  £•  dif- 
tant  about  1 50  miles,  and  being  engaged  in  fupply 
ing  the  Roia  with  provifions,  two  ftrange  fails  were 
^*  difcovered  from  the  maft-head  of  tTie  Andromache^  in 
'^  the  S.  £•  quarter ;  whereupon  the  boats  of  the  faid 
**  fliip  were  immediately  hoiiled  in,  and  all  fail  made 
^^  in  chace  of  the  fame  :  That,  a  fhort  time  afterwards, 
^^  the  faid  ftrange  fails  were  made  out  to  be  a  mer« 
'^  chant  veflel  and  a  frigate  in  chace  of  her,  the  faid 
*^  merchant  veflel  fleering  N.  £•  by  N.  j  that  the  An- 
*'  dromachcj  as  alfo  the  Roia  and  Rover^  which  had 
^^  joined  in  the  chace,  approached  the  faid  merchant 
^  veflel,  faw  her  plainly, and  foon  perceived  her  to  alter 
^*  her  courfe  more  to  the  eaftward,  at  which  time  the 
Andromache  was  feen  from  the  faid  prize :  That,  at 
about  noon,  the  faid  frigate  exchanged  private  fignals 
with  the  Andromache  and  Roia^  whereby  tbey  all 
became  known  to  each  other,  and  the  faid  frigate 
**  was  found  to  be  the  /r/i."  So  that,,  according  to 
this  flatement,  no  doubt  can  be  thrown  on  the  iden-^ 
tity  of  the  fhips.  "  That  the  wind  being  from  the  wefl- 
^^  ward,  and  the  chace  to  the  eaflward,  the  Andro^ 
mache  kept  the  wind  on  her  larboard  fide,  which 
enabled  her  to  near  the  chace,  and  to  prevent  her 
from  getting  to  windward  of  the  Iris  ;  that  the  An- 
dromache continued  the  purfuit,  though  occafionally 
^^  lofing  fight  of  the  chace,  as  well  as  of  the  /r/i,  in 
^^  the  haze  which  came  on:   That^  at  about  five 

**  o'clock. 


it 
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Th«        <i  o'clock,  they  were  both  clearly  fcen  from  the  An* 
"  dromachij  bearing  N.  E.  by  N,  and  diftant  about 


Nimmher'Mi^  *i  four  Hiiles,  and  (he  was  then  clofing  very  faft  with 

''  both  the  faid  fhips  :  That  Ihortly  after  the  weather 
becoming  very  foggy,  and  darknefs  coming  on, 
they  were  entirely  loft  fight  of ;  but  the  Andromache 
perfifted  in  the  purfuit,  and  failed  to  the  N.  £•  with 
a  view  of  intercepting  the  faid  chace ;   and,  at 


u 
<c 

« 

^^  about  half-paft  five,  or  a  quarter  before  fix,  the 
**  flaih  of  a  gun  was  plainly  feen,  and  the  report 
^^  thereof  diftin&ly  heard  on  board  the  Andr^madje^ 
"  in  the  direction  of  the  faid  chace,  which  the  party 
^*  proponent  doth  exprefsly  allege  and  propound  was 
^^  fired  from  the  Iris  at  the  chace,  to  bring  her  to  { 
^^  and  the  faid  gun  brought  her  to  accordingly ;  and 
^^  fli  ewas  immediately  afterwards  captured  by  the  feid 
^^  frigate  /r/V,  at  the  diftance  of  not  more  than  three 
*^  miles  from  the  Andromache ;  and  that  the  Andrih 
mache  was  prevented  from  being  feen  by  the  perfons 
oh  board  the  prize  at  the  time  of  capture  aforefaid, 
<<  as  well  as  by  thofe  on  bo^rd  the  faid  firigate  Iru^ 
^'  by  the  fog  and  darknefs  of  the  night  only/*  Andji 
I  am  clearly  of  opinion  that,  upo|i  this  ftatement,  the 
fhips  would  be  entitled  to  (hare  as  joint  captors ;  be* 
caufe,  if  they  were  prevented  feeing  folcly  by  the  fog 
and  darknefs  of  the  night,  that  circumftance  wooki 
not  be  fufficient  to  bar  them  of  a  right  to  which  they 
would  otherwife  have  been  entitled.  It  is  certainly 
true,  that  darknefs  preventing  fight  will  not  univer<» 
fally  exclude  from  a  right  to  (hare,  nor  can  the  rule 
be  laid  down  univerfally  the  other  way ;  for  there  may 
not,  in  every  cafe,  be  evidence  to  (hew  proximity  to 
the  fcene  of  action.  But  where  it  can  be  (hewn  that 
the  aflerted  joint-captor  was  in  fight  when  the  dark^ 

neis 
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BcTs  came  on,  that  it  continued  fleering  the  fame     .    The 
courfe  by  which  it  was  before  nearing  the  prize,  and  ^ 


that  the  prize  itfelf  alfo  continued  the  lame  courfe,  it  November  im» 

amounts  almofl  to  demonftration  that  the  ihips  would 

have  feen  and  been  (een  by  each  other,  if  darknefs  had 

Bot  intervened.     Upon  the  allegation,  therefore,  the 

cafe  appears  to  be  quite  clear ;  and  I  am  of  opinion  that 

any  oppofition  to  its  admiffion  would  have  been  per- 

fe£Uy  vain. 

And  this  brings  me  to  the  other  part  of  the  cafe^ 
namely,  how  fiar  the  allegation  is  fupported  by  the 
evidence.  Now  the  evidence  is  all  on  one  fide ;  for 
the  a£hial  captor  has  not  oppofed  any  contradi£tion  to 
the  account  given  by  the  witneiTes  for  the  joint-captor« 
It  has,  however,  been  faid,  and  truly  faid,  that  the 
jomt-captor  muft  make  out  his  cafe;  that  the  onus 
frobandi  lies  upon  him  ;  that  the  a£lual  captor's  cafe 
may  be  fufHciently  fuflained  by  fhewing  the  joint-cap- 
tor's evidence  to  be  defedive  :  and,  thefe  pofitions 
being  admitted  as  indifputable,  it  is  then  contended 
that  the  evidence  here  fells  fubftantially  fhort  of  that 
ilatement  of  fa&s  contained  in  the  allegation,  on  which 
I  iigniiied  an  opinion  that  the  law  would  eflablifli  the 
interefls  of  a  joint-captor. 

The  witneffes  hi  preparatory  fay,  there  was  no  other 
fliip  in  fight  at  the  time  of  capture ;  but  their  evl-' 
dence  upon  this  point  is  very  immaterial,  becaufe  it  is 
an  admitted  fad  that  the  fhips  were  not  in  adual  fight 
at  that  crifis  ;  their  depofition,  therefore,  to  this  effed 
fumifhes  not  the  flightefl  contradidion  to  the  claim  of 
the  joint-captor.  The  fame  perfons  have  been  again 
examined  upon  the  allegation,  together  with  fome  re- 
leafing  witneiTes  from  on  board  the  Andromache.  Thefe 
lafl  are  of  courfe  fubjed  to  the  common  fufpicions  to 

which 
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The  «<  o'clock,  they  were  both  clearly  ^^, 

Union.  '  '  '      ;^ 

.-«—_—.  "  dromache^  bearing  N.  E.  by  N^  *f 


ifncmur  36th,  «<  four  milcs,  and  (he  was  thep  f    ^H  *" 

'  '^'        "  both  the  faid  Ihips :  That  ^*  f    0 
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becoming  very  foggy, /^ J- j' 

they  were  entirely  loft  ^  ^  ;;- J  *• 

perfifted  in  the  purf jV'  ^  -J  C  ^!" 

**  a  view  of  hntsxct^g'f  ^.t  ^  ^ 

"  about  half.paft  Hft  ^-  ^" 
«  flafh  of  a  go-// ^' ^  H  ^'  %:  -^ 

^'  thereof  difti-  //  ^      ^A]'     "  -^'^^  P^°^^ 

"  uithedhv  ^  ^>  '  -**«'^  ^^^  ^^P* 

«  propoDT/^  '*^^^  ^""^  ^'^^  evening 

CI  fired  ^  '  -iC  be  admitted,  that  there 

<f  imj'  .Lm£t  proof  which  the  allegation 

<c  ^  aat  aflerts  their  mutual  knowledge 

€% .  r  .tier.     It  is  pleaded  ^'  that  the  frigate  ez« 

•/         .gcd  private  fignals  with  the  Andromache  and 

ilotay  whereby  they  all  became  known  to  each  other; 
.«  and  the  (aid  frigate  was  found  to  be  the  Iris.^^  Now 
{bis  is  not  fully  fupported  by  the  evidence ;  for  the 
witnefles  do  not  fpeak  to  the  particular  knowledge  of 
the  (hips  of  each  other,  only  that  ^^  they  recognized 
^^  each  other  as  friends."  It  is  left,  therefore,  very 
loofely  (comparatively  at  leaft)  whether  they  poflfefled 
this  particular  mutual  knowledge  of  each  other,  which 
the  allegation  poficively  aflerts.  But  the  queftion  is, 
whether,  taking  it  fo,  there  is  not  ftill  a  fatisfaftory 
proof^->and  I  am  clearly  of  opinion  that  there  is.  It 
is  proved  that  two  (hips  were  feen  at  fuch  a  time,  in 
fuch  a  quarter,  and  with  fuch  movements  as  belonged 
to  thefe  two  ;  and  it  is  alfo  proved  by  the  witnefles  on 
board  the  prize,  that  three  fliips  were  feen  at  fuch  a 
time,  in  fuch  a  quarter,  and  with  fuch  movements  as 
belonged  to  thefe  three.    Now  that  all  thefe  circum- 

ftances 
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ftances  fliould  coincide  with  the  drcumftances  that  be^      vl^. 


longed  to  five  oth^F  vedek,  is  a  mod  grofs  improba* 
biUty  ;  and  the  improbability  is  increafed  by  the  faft  ^^"^^^^^^ 
that  no  other  vefleb  are  in  any  manner  indicated  to 
which  fuch  circumftances  belonged,  either  by  any  claim 
ef  their  own,  or  by  any  aflerdonl  on  the  part  of  the 
a£lual  captor.  If  other  (hips  had  not  only  adually 
(een,  but  adually  chafed^  during  the  whole  courfe  of 
the  day,  had  approached  the  prize  ia  the  decline  of  the 
day^  and  had  only  been  prevented  from  feeing  the 
fequel  by  the  night  ftnd  fog  fupervening,  it  is  quite  im<- 
polfible  that  their  claim  Ihould  not  have  been  interpofed 
on  the  lame  grounds  that  have  invited  the  claims  of 
thefe  veffels.  That  fuch  veflels  ihould  concern  them- 
felves  no  further,  ihould  defifl:  from  enquiry,  and 
Ihould  not  avail  themfelves  of  the  intelligence  they 
might  obtain;  and  that  there  ihould  be  found  three 
ether  ihips,  who,  without  knowing  the  circumibnces, 
fliould  be  able  to  ilate  all  the  circumftances  accurately, 
in  order  to  conftruft  a  falfe  claim,  is  beyond  the  reach 
of  the  wildeft  poedcal  fi&ion.  I  have  no  doubt,  there- 
fore, in  faying  that  there  is  fufficient  proof  of  identity 
as  ta  the  Rota. 

The  next  defeft  which  has  been  attempted  to  be 
pointed  out  is,  that  the  Andromache  did  not  purfue  the 
right  courfe,  but  went  conje£turally,  andinfearch, 
and.  Eke  the  Niemerij  {vide  page  9,)  in  a  courfe  that  ^ 

would  never  have  brought  her  up  to  the  prize.  That 
ihip  certainly  had  the  animus  perfequendi^  but  unfor- 
tunately directed  in  a  courfe  that  was  the  very  reverfe 
of  a  chace.  But  here  the  evidence  eftabliihes  a  cafe 
diredly  the  contrary  ;  for  it  entirely  fupports  the  alle* 
gadon,  which  aflerts  that  the  ihips  bad  two  objefts  in 
▼lew,  in  (leering  their  courfe  as  diey  dld,--«to  come  up 

with 
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The^       with  the  prize,  and  to  prevent  her  going  in  a  cour(c 
'      by  which  ihe  might  avoid  the  Iris.    The  two  objeda 


idch,  were  perfedly  confiftent.  The  obje^on  fuppofea^ 
that  the  courfe  which  ihe  fleered,  though  it  might 
ferve  the  one  purpofe  of  intercepting,  if  nece&rj, 
would  defeat  the  other  more  direfi  and  material  one^ 
of  coming  up  with  the  prize.  But  the  faft  anfwers  the 
obje&ion;  for  all  the  witnefles  depofc  that  flie  perfifted 
in  the  purfuit :  That  the  flafli  of  the  gun  was  diftin&iy 
feen,  and  the  report  heard  in  the  direction  of  the  chaoe^ 
the  Andromache  being,  at  the  time,  not  mc^e  that 
three  or  four  miles  oflF,  and  clearly  within  vifible  ^« 
tance,  but  for  the  interventi(m  of  the  foig  and  dark* 
nefs,  and  continuing  in  the  fame  diraftion  after  (he  hid 
feen  the  fire,  as  before.  She  did  not  come  up,  becaufii 
the  firmg  ceaied  on  the  capture  of  the  veffel,  and  the 
courfe  of  the  veffel  ceafed  on  the  fame  occafion;  and  the 
darknefs  and  fog,  and  fqually  bluflering  weather  con- 
tinued^ in  which  flie  muft  have  paffed  them.  Havfag 
before  ftated  my  ojunion  that  the  allegation,  if  fup- 
ported,  would  eflablifh  the  clsum,  and  being  of  opinion 
that  fufHcient  proof  has  been  adduced,  I  fhall  pro- 
nounce for  the  intereft  of  the  Andromache  \  and,  as  I 
fee  no  material  difference  in  the  cafes  of  the  other  flnps, 
I  fhall  pronounce  them  alfo  to  be  entitled  to  fhare* 

It  has  been  objefled  that  no  relealing  witneffes  have 
been  examined  on  the  part  of  the  Rover^  in  order  to 
prove  that  fhe  perfifted  in  the  chace ;  but  I  am  of 
opinion  that  this  defed  is  compenfated  by  the  circamr 
fiance  of  her  coming  up  on  the  next  morning,  and 
putting  in  her  claim. 
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BELVIDERE,  Marsh*  ^^6tb»iSi3/ 

'TPHIS  was  an  application  on  behalf  of  Meflrs.  5/wf-  The  claim  of 
•*  /om  and  Co.,  Briiijh  merchants,  to  obtain  pof-  ^jff""^ 
fefSon  of  an  American  fhip,  which  was  feizcd  in  the  'jofw  "udc  br 

Tfc»  rr-f  %  \  t_«   «  them  for  the  uf# 

River  Thames^  under  the  embargo  which  preceded  citmAmrrican 
the  declaration  of  holtilities  between  Great  Britain  and  c^m-^ytul 
the  United  States  of  America.  Sp h 'ru^t 

It  was  ftated  in  an  affidavit  made  by  one  of  the  ^"^  ^^'  ^f**" 

'  try,  ctnnot  ht 

partners  in  the  houfe  oiSanfom  and  Co.,  that  they  had  allowed  upon  tht 
advanced  confiderable  fums  to  the  American  owners  on  dn  the  fxinion 
account  of  this  fhip ;  and  that  it  was  put  into  their  [he'fttpTJ'^t 
pofleflion  as  a  fecurity  for  the  repayment  of  the  nii;ney  »n'o '^leu'.hiii » 

«  J  ^    J  ^    m  fecurity  ftiy 

advanced  by  their  houfe  of  trade:  That  they  ftnt  the  the  debt  foa»ti- 
fliip,  under  the  protedion  of  a  licence,  bearing  date  caf*^  is  tmi  moro 
the  i4thof^i^^^i8ii,  to  the  jB^///V  and  back  ;  and  "hfrney-« 
that  the  amount  of  freight  earned  on  the  voyage  was  «^^nc«*  »<*  f<* 

o  ^  ■'    O     ^  the  immolate 

placed  to  the  credit  of  the  (hip  :  That  they   obtained  outiitofthe 

,         ,.  •       ri  f  ri  r  n      U  veffel,  but  for  tho 

another  licence  m  rebruary  1 8 1 2,  tor  a  nmilar  vovage,  g«nend  meram- 
but  made  no  ufe  of  it ;  becaufe  it  would  have  been  f.^^^ 
neceflary  to  have  advanced  money  for  the  purchife  of  <>*»«»• 
a  cargo,  which  they  declined  to  do,  in  confequence 
of  the  non-arrival  of  fome  remittances  which  thty  had 
expeded  from  their  American  correfpondents.     It  was 
ilated,  likewife,  in  the  affidavit,  that  by  way  of  further 
fecurity,  a  power  of  attorney  was  executed  on  the  7th 
xyi  March  1812,  authoridng  Sanfom  and  Co.  to  fell 
the  fhip,  or  to  employ  her  in  any  way  that  they  might 
deem  mod  eligible  for  their  inttreft.     A  letter  o\  at- 
torney to  this  effed  was  annexed  to  the  affidavit ;  und 
there  was  alfo  exhibited  an  account-current  betw.^J^ 
the  parties  refpe^ing  the  fhip ;  trom  which  it  appca  ed 
roLt  I.  A  A  that 


^ 
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BelTJITere.    ^^^^  ^^^  balance  due  to  Meffrs.  Sanfom  and  Co.  from 
-w   the  American  owners,  on  the  31ft  of  Dscember  1 8 1 2f 


•rii/y6th,  1813.  amounted  to  ^1,724.   41.  gdf.      The  affidavit  alio 

flated,  that  the  American  houfe  of  trade  were  further 
indebted  to  MefTrs.  Sanfom  and  Co.  in  the  fum  of 
^3y^S7*  17'f*  fo^  which  they  had  no  fecurity  what- 
ever. 

For  ibc  Crown^  the  King's  Advocate  and  Adam 
contended,  l^hat  the  Court  was  not  at  liberty  in  prise 
proceedings  to  attend  to  collateral  claims ;  and  that 
the  legal  title  being  in  the  American  owners^  the  iliip 
mufl:  neceflarily  by  condemned  as  enemy *s  propertj. 
That  nothing  but  an  order  ♦  from  the  Crown,  direfi* 
ing  the  re-payment  of  the  advances  made  by  the  Briiijb 
merchants,  could  juflify  the  Court  in  pronouncing  6r 
the  claim  which  had  been  made  on  their  behalf.  Tint 
MefTrs.  Sanfom  and  Co.  had  no  lien  on  this  (hip,  at 
leaft  nothing  that  could  be  fo  confidered,  according  fl> 
the  law  of  England.  That  the  power  of  attomefi 
which  had  been  produced,  did  not  contain  any  affign- 
ment  of  the  Ihip  to  them  by  way  of  fecurity  for  the 


*  Oq  the  breaking  out  of  hofUlities  with  Denmarlf  in  the  f 
1 807,  an  order  in  council,  of  which  the  following  is  an  cztnd» 
was  ifTucd  :  ''  And  it  is  hereby  further  ordered,  that  in  cafe  aaj 
<'  advances  (hall  have  been  made  before  the  late  embargo,  Tiz.  the 
**  fecond  oi  September  lafl^  by  any  Britijh  fubjed  upon  thecreft 
*'  and  fecurity  of  any  (hip,  freight,  or  goods  bdonging  !• 
"  Dantfb  fubjeds,  which  may  be  condemned  as  prize  toHiilir 
'<  jelly,  the  amount  of  fuch  advances  fo  adually  made  (but  vii^ 
"  out  farther  compenfation)  (hall  be  paid  to  the  laid  Aigf 
«'  fubjefts,  out  of  the  proceeds  of  the  property  fo 
'*  upon  the  credit  of  which  the  advances  were  refpedivdy 
««  upon  due  proof  thereof  to  the  fatisfadion  of  the  ISghCstft 
«  of  Admiralty,  &c/' 


^ 
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debt,  but  merely  authorized  them  to  fell  the  veffel,  or    ^   The 
to  employ  her  till  a  fale  (hould  be  eflfefted.     That  the 


Court,  by  decreeing  pofleffion  of  this  (hip  to  Meffrs.  ^^  6th,  18x4. 

Sanfom  and  Ca  would  in  effeft  decree  that  the  Crown 

ihould  pay  the  debts  of  its  enemies,  lince  the  debt  of 

the  American  owners  to  the  Britijh  merchants  would, 

by  the  delivery  of  the  fhip  into  their  poffeffion,  be  pro 

ianlo  extinguifhed.     That  part  of  the  money  had  been 

advanced  by  MeflVs.  Sanfom  and  Co.  fmce  the  embargo 

was  impofed,  and  for  this  they  could  have  nothing  in 

the  nature  of  a  lien  on  the  (hip.     That  the  parties 

having  failed  in  e(lab]i(hing  dither  a  legal  or  equitable 

title  to  the  (hip,  their  prayer  muft  be  rejefted. 

For  the  Claimants  it  was  contended,  That  although 

the  Crown  is  imder  no  obligation  to  allow  claims 

which  are  latent  only,  and  which  cannot  be  enforced 

without  the  aid  of  a  court  of  juftice ;  yet  it  b  bound 

to  refped  the  claims  of  its  fubjedls  upon  property  placed 

in  their  hands  as  a  fecurity  for  money  advanced  bj 

them.     That  fimilar  claims  had  been  allowed  by  the 

Crown  on  former  occafions.  Tobafff,  DeWit^ 5  Rob.  2 1 8« 

Omftantidj   Harlejfen^  {Edwards's  Rep.  2^2.)  Frow 

'Sarah^  ClaJ/ina.^  "•  '^ 

Judgment* 


*  This  was  the  cafe  of  a  Dutch  (hip,  which  failed  in  July  1802^ 
on  a  voyage  from  the  Texel  to  Surinam^  but  put  into  Cowes  in 
diftre&y  in  confequence  of  damage  (he  had  fuilained  at  fea.  On 
bis  armal  at  CoweSf  the  mailer  applied  for  afliilance  to  Medrs. 
JDaj,  of  that  place^  who,  after  a  regular  furvey^  caufed  the  cargo 
to  be  unlivered  and  warehoufed,  and  put  the  vdTel  into  the  hands 
of  Meilirs.  Sieur  and  Mitchellf  with  directions  to  them  to  make  the 
neceiTary  repairs,  which  they  accordingly  did.  After  the  repairs 
bad  been  completed^  the  (hip  and  cargo  were  feized,  under  the 
embargo  (15  May  1803),  which  preceded  the  decIarsUoB  of  hoC 

AA.Z  tilities 
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TKe  Judgment. 

SSLViOBKK* 

-  Sir  W.  Scott. — This  is  the  cafe  of  an  American  vefCcl, 


tr«/y  6th,  1813.  which  has  been  feized  in  the  London  Dock,  and  is  liable 

to  condemnation  as  the  property  of  an  enemy  to  the 
Crown  of  this  country.    No  regular  claim  has  been 
given  for  the  (hip ;  but  an  application  is  made  to  the 
Court  by  merchants  in  this  town  (M eflrs.  Sanfotn  and 
Co.)  to  have  the  (hip  re-delivered  to  them,  ftating  that 
it  had  been  placed  in  their  hands  as  a  fecurity  for  money 
advanced  by  them  on  account  of  this  very  (hip.  Cafes 
have  been  ftated  in  which  the  Court  has  cotainly  at- 
tended to  claims  fomewhat  fimilar ;  but  in  all  tbofe 
cafes  the  parties  had  fome  certain  evidence  of  their  right : 
They  had  either  a  pofitive  lien  upon  the  (hip^  or  were 
in  poiTelfion  of  a  bottomree-bond,  or  fome  fpecific 
lecurity.    In  this  cafe,  nothing  of  the  kind  is  made 
out  by  the  claimants ;  and  this  does,  I  think,  mate- 
rially diitinguifh  it  from  thofe  cafes  which  have  been 
nnentioned.    Here  is  nothing  but  an  affidavit  of  the 
claimants'  themfelves^  (latingthat  they  have,  at  various 
thnc$»  advanced  money  for  the  ufes  of  this  fhip^  and 
that  ;the  American  owners  had  put  them  in  poileflioD 
of  it  as  a  fecurity  for  the  debt  fo  contraded.     No  boCr 
lomree^bond  or  any  inflrument  of  any  kind  is  pro- 
duced in  fupport  of  the  claim,  which  is  left  to  reft 
upon  the  mere  averment  of  the  parties  interefted.  The 


tHities  againft  the  BaiOvian  repablic>  and  wen  pvoceeded  mganft 
ajidroits  of  Admiralty.  A  claim  was  giten  By  MeSrt.  SkurwiA 
Mitchell,  for  the  amount  of  the  repairs  done  t>y  tneni,  and  aliA'M 
behalf  otMefTrs.Dtfjr,  for  the  money  they  had  adyanoed  fer  the 
nnlivering  and  warehoufing  the  cargo,  and  other  incidetital  les* 
]>ences.  The  Court  pronounced  in  fiiTour  of  the  daims,  reftr* 
ring  it  to  the  regiflrar  and  merchants  to  afeert«btiiaftMH>ftinBy 
due  to  the  daimantt. 

perfimt 
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perfons  who  have  made  this  affidavit  are  certainly  of        The 
the  higheft  refpcftability  in  the  dafs  of  perfons  to         . 
which  they  belong ;  but  the  Court  cannot  take  a  h6t  July  6th,  xSij. 
of  this  fort  upon  the  bare  averment  of  any  perfons^ 
however  refpeSable,    or  fuflfer  itfelf  to  make  per- 
fonal  diftindions  in  matters  of  this  kind.     It  expe£ls 
to  be  fiirnifhed  with  fomething  more  fubftandal  than 
the  mere  affidavit  of  the  parties  themfelves.    Nothing 
more  is  offered  in  the  prefent  cafe ;  and  this  defed  is^ 
I  think,  fatal  to  the  claim. 

What. Mr. Sj;i/^m  fwears  is  this:  That  the  veflel 
was  put  into  the  pofTeifion  of  the  houfe  of  trade  to 
which  he  belongs,  as  a  fecurity  for  money  advanced 
by  them ;  but  this  ftatement  is  wholly  unfupported  by 
documentary  evidence,  and  refts  on  the  aflertion  of 
Mr.  Sanfom  himfelf.     What  fort  of  poifeffion  of  die 
(hip  was  given  to  this  gentleman  ?  According  to  his  own 
ftatement,  it  was  entrufled  to  him  partly  for  the  fale  of 
the  (hip,  and  partly  for  its  employment  in  trade.     Bat 
that  any  inftrument  to  this  effed  was  executed,  or  that 
there  was  any  correfpondence  by  letter  relative  to  this 
bufinefs,  does  not  at  all  appear.    Thus  far  the  matter 
refts  upon  mere  verbal  agreement,  between  the  parties, 
•^if  indeed  there  was  any  thing  that  can  be  treated  as 
an  adual  agreement  upon  the  fubje£t  Then  (at  a  very 
late  date)  comes  a  general  power  of  attorney ;  fuch  as 
might  be  very  well  granted  to  any  other  agent,  who  ' 
had  no  claims  whatever  on  the  Iliip.    The  accounts 
too  are  made  out  in  the  way  in  which  any  other  agent 
muft  be  fuppofed  to  make  out  his  accounts ;  for  the 
profits  earned  by  this  fhip  in  the  way  of  freight  ara 
placed  to  the  account  of  the  principal  in  Americcu 
There  is  fo  manifeft  a  deficiency  in  the  evidence,  that 
It  is  impoffible  for  the  Court  to  fuftain  the  demand. 

A  ▲  3  Another 
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The  Another  very  important  confideration  in  the  prefent 

ELviDERi.    ^^jjg  j^^  ^^^^  ^j^^  advances,  which  are  ftated  to  have 

July  6th,  1813.  been  made,  were  not  merely  for  the  purpofe  of  cover- 
ing expences  incurred  in  the  repairs  and  outfit  of  this 
veflel,  but  for  the  general  mercantile  tranfa£Uons  of 
the  J?nerican  owner.  The  Court  has  never  gone  the 
length  of  allowing  a  claim  fo  founded.  What  was  done 
in  the  cafe  of  the  Vrow  Sarah,  Clajftna,  and  the  other 
cafes  which  have  been  mentioned,  was  to  give  Englijb 
merchants,  from  the  bounty  of  the  Crown,  the  ex- 
pences incurred  in  the  outfit  of  the  veffel  immediately 
before  the  feizure  was  made.  It  was  thought  by  the 
Court,  and  by  the  Government  alfo,  that  it  would  be 
a  harfli  meafure  to  make  Britijh  merchants  fuftain  the 
lofs  of  money  fo  expended.  But  here  the  Court  is 
called  upon  to  inveftigate  tranfadtions  which  have  no 
fubftantive  afEnity  to  the  prefent,  and  to  examine  ac- 
counts of  profit  and  lofs  upon  a  courfe  of  trade  which 
was  going  on  for  a  number  of  years.  I  am  clearly  of 
opinion  that  it  is  not  within  the  province  of  this  Court 
to  enter  upon  fuch  an  invefligation.  There  may  exift 
counter-demands  on  the  part  of  the  American  owners : 
there  may  be  difputed  accounts  between,  them  and 
San/om*s  houfe  of  trade,  to  which  the  Court  can  have  no 
accefs.  Differences  may  exift  as  to  the  employment  or 
non-employment  of  this  veffel.  The  owner  may  perhaps 
fay  that  the  (hip  wasnot  employed  according  tohis  order« 
Ithinklfhould  depart  from  all  confiftency  of  judgment, 
if  I  were  to  allow  a  claim  like  the  prefent,  which 
differs  fubftantially  from  thofe  to  which  it  has  been 
reprefented  as  fimilar,  which  is  latent,  ancient  in  point 
of  time,  and  unaccompanied  by  any  fatisfadlory  proo£ 
If  I  were  to  take  this  (hip  out  of  the  poffefiion  of  the 
feizor^  I  mud  probably  be  under  the  necefllty  Qjf  doing 

th^ 
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the  (ame  with  every  other  (hip  which  has  been  feized    «    '^* 
in  the  fame  way ;  for  I  fuppofe  there  is  hardly  any  , 

American  (hip  in  this  country  for  which  advances  have  -^"^^  ^*»  *^'l* 
not  been  made  in  a  fimilar  manner.  Every  agent  to  . 
whom  an  American  (hip  has  been  configned  for  em- 
ployment in  European  trade,  has  the  fame  kind  of 
poiTeffion ;  and  many  of  them  have  doubtlefs  orders 
to  fell  the  Ihip,  if  no  advantageous  employment  can  be 
procured.  All  that  Mr.  Sanfom  dates  in  his  afEdavit, 
points  rather  to  the  diredion  and  management  of  thQ 
(hip,  for  the  benefit  of  the  American  owner,  than  to 
any  pofTeflion  by  way  of  fecurity  to  himfelf.  I  am, 
ynder  the  neceflity  of  rejeding  the  claim. 


SPARKLER,  Brown.  tkemher^ 

Z813. 

T^HIS  was  a  claim  on  behalf  of  His  Majefty's  fhip  Aihipin%hut 
ArmidCi  to  fhare  in  the  falvage  which  had  been  tureiTemi^ 
decreed  to  the  Nimrody  for  the  recapture  of  this  Britijb  '^^^^ 
(hip  and  cargo  from  the  hands  of  the  enemy.    The  ^"^*di« 
claim  was  founded  on  the  fa£t  of  fight  and  of  joint-  daimisftm 
ch^tfing.     There  was  alfo  a  (jueftion  of  coils,  arifing  of  aihip  which 
upon  t)ie  mifconduft  ofthcNimrody  from  which  fhip  JS^lSofSo** 
falfe  information  had  been  given  refpefting  the  prize,  ^p*™*^ 
and  had  occafioned  a  neceflity  for  the  expences  attend* 
ing  this  litigation. 

Judgment, 

•  Sir  /P\  Scoit, — This  cafe,  which  is  one  of  afTerted 
joint-capture,  has,  been  defcribed  in  the  argument  as 
'gp  extreme  cafe  \  but  I  own  that  it  does  not  appear  to 

A  A  4  me 
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Th*         the  to  anfwer  that  defcription.    The  rule  of  law  upon 
_^  '  ■  this  fobjeft  is,  that  a  fhip  in  fight  at  the  time  of  cap- 


pecember  id,    ture  is  entitled  to  (hare  in  the  prize  from  that  drcum- 

lSX2 

ftance  alone^  unlefs  the  cafe  happens  to  fall  within  one 
of  the  exceptions  to  that  general  rule ;  fuch  as  the 
circumftance  of  fleering  a  direftiy  contrary  courfe  ; 
for  that  might  defeat  an  intereft  which  would  other- 
wife  have  been  fupported  upon  the  ground  of  being  in 
fight.  It  may  feem  hard  upon  the  adtual  captor,  that 
a  veiTel,  which  was  perhaps  fcarcely  in  fight,  and  con- 
tributed nothing  to  the  capture,  ihbuld  be  entitled  to 
an  equal  fhare  of  the  benefit  with  another  fhip,  which 
may  perhaps  have  been  engaged  in  a  long  purfuit  of 
the  prize,  and  may  likewife  have  fuftained  a  very  feverc 
conflidt.  Where  exertions  of  this  kind  ,have  been 
made  by  the  actual  captor,  and  no  afliftance  has  been 
afforded  by  the  veffel  claiming  to  (hare  as  joint-captor, 
the  cafe  may  very  properly  be  called  an  extreme  one ; 
but,  according  to  the  ftatement  contained  in  the  alle- 
gation, there  was  in  this  cafe  an  aftual  contribution  of 
affiilance  on  the  part  of  the  Armide^  for  that  .(hip  is 
aiflcrted  to  have  joined  in  the  purluit  with  the  Nimrod* 
Such  a  claim  is  not  to  be  defcribed  as  an  extreme  one, 
or  as  one  which  the  Court  would  ftrain  hard  to  reijed:. 
'It  is  rather  entitled  to  be  confidered  in  a  favourable 
point  of  view  ;  for  the  law  is  willing  toiavour  the  in- 
terefts  of  all  who  contribute  their  endeavours  to  capture 
the  veffels  of  the  enemy. 

Upon  the  fads  of  the  cafe,  I  can  entertain  no  doubt« 
The  fa£t  that  the  Armide  faw  the  prize,  and  was  alfo 
feen  from  the  prize,  is  indifputably  proved.  It  is 
proved,  likewife,  that  fhe  was  fteering  in  a  diredion 
towards  the  prize  ;  nor  is  it  a  fufEcient  contradiction 
to  this  to  fay,  that  fhe  fleered  a  courfe  different  to  that 

of 
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of  the  Nimrod ;  for  it  is  not  neceffary  that  the  joint-        Tht 
captor  fhould  purfue  the  prize  in  exaflly  the  fame      ^^*"''** 


courfe  vfhh  the  aftual  captor :  indeed  the  fituation  and  J>ecember9d, 
bearing  of  the  (hips  to  the  prize  and  to  each  other^  *  ^^* 
may  frequently  make  it  proper  that  they  (hould  (hape 
their  courfes  ife  directions  not  precifely  the  fame.  The 
fad.  as  I  before  obferved,  is  eftabliihed,  that  the 
Armide  (let- red  in  purfuif  of  the  prize,  and  that  (he 
was  Teen  by  the  prize  fo  to  do ;  and  though  the  fight 
was  now  and  then  obfcured,  yet  the  purfuit  was  con- 
tinued up  to  the  time  of  capture,  and  even  after  it  had 
taken  place.  With  refpeft  to  the  identity  of  the  three 
flups,  there  can  be  no  doubt ;  for  it  is  next  to  smim* 
poflibility  that  the  very  fame  circumftances  fliould  have 
occurred  to  three  other  veffels  precifely  at  the  fame 
time.  According  to  the  reafoning  of  the  Court  in 
other  cafes,  I  mud  hold  the  fa£t  of  identity  to  be 
fatisfadorily  eftablifhed  by  the  coincidence  of  feveral 
circumftances. 

I  proceed,  in  the  next  place,  to  confider  the  quef-  Aaoaiapior 
tion  of  cofts.     Now  it  is  evident  that  there  has  been  SS[tioo*r^ 
fuch  a  degree  of  mifcondud  on  the  part  of  the  aQual  *^^^e 
captor,  that  would  juftify  the  Court,  if  it  was  difpofed  »  be  ?ifit«d  wi* 
to  ad  rigoroufly,  in  vifiting  him  with  cofts.     It  is  a 
painful  thing  in  any  cafe  to  fee  that  in  the  fwom  anfwers; 
lefs  attention  is  paid  to  the  fanflity  of  an  oath  than  is 
due  upon  all  occafions  to  fo   ferious  an  obligation^ 
After  the  prize  had  been  boarded  by  the  Nimrody  it 
appears  that  a  lieutenant  and  midfhipman  were  fent  off 
to  that  (hip  from  the  ArmidCy  with  direftions  to  make 
enquiry  refpefting  the  name  and  other  particulars  of 
the  vefTel,  which  had  been  boarded ;  and  that,  upon 
their  arrival  on  board  the  Nimrody  they  werie  aflured. 
that  no  prize  had  been  made,  but  that  a  tranfa£tion  of 

a  totally 
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The         a  totally  different  nature  had  taken  place :— That  the 
PARKLEt.     yg(igj  which  they  had  been  purfuing,-  was  found  to  be 


'Dfcemher  2d,  protcfted  by  a  licence^  and  had  on  that  account  been  diC» 
*  ^^'  miffed.  In  confequence  of  the  reprefentation  fo  ihade, 
and  to  which  full  credit  was  then  given,  the  claim  of 
the  ArmicU  was  for  a  time  abandoned,  and  it  was  from 
mere  accident  that  the  truth  was  afterwards  difcovered. 
The  excufe  which  has  been  fet  up  by  the  perfon  who 
returned  the  anfwer,  that  he  returned  a  falfe  anfwer, 
becaufe  the  queftion  was  not  put  to  him  by  the  proper 
perfop,  is  unfatisfaftory.  Want  of  authority  in  the 
perfon  putting  the  queftion  might  at  the  utmoft  be  a 
reafon  for  declining  to  anfwer  altogether,  but  can 
never  juftify  an  attempt  to  miflead,  by  returning  an 
anfwer  altogether  falfe.  According  to  the  real  de*. 
iperits  in  this  conduft,  I  fhould  feel  myfelf  juftified  in 
(condemning  the  party  in  the  cofts  of  this  litigation ; 
l)ut  it  muft  at  the  fame  time  be  recollected,  that  he  is 
the  a£tual  captor,  and  that,  from  the  fize  of  the  Armide^ 
for  whofe  intereft  I  have  pronounced,  the  fhare  of  the 
Nimrod  will  be  very  much  dimhiiihed.  It  would  be  hard 
too  to  take  away  any  of  the  rights  of  other  officers  and 
men,  who  are  not  implicated  in  this  a£l  of  mifconduCt. 
I  (hall,  therefore,  content  myfelf  with  pronouncing 
for  the  claim  of  the  Armide^  and  direding  the  ex- 
pences  of  the  two  commiffions,  for  the  examination 
of  witneffes,  to  be  dedufted  from  the  (hare  of  th^ 
Nimrod. 


The  counfel  for  the  commander  of  the  Nimrod 
having  reprefented  that  the  expence  would  exceed  his 
fhare  of  the  prize,  which  muft  be  reduced  very  low 
by  his  own  expences,  and  by  the  magnitude  of  th§ 

Iharq 
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fliare  to  which  the  Armide  would  be  entitled,  in  con-        The 

fequence  of  the  fize  of  that  fhip,  the  Court  direded 

the  parties  refpedively  to  pay  their  own  expences ;  but    i>ecember  ^ 

expreffed  a  wifh  that  this  (hould  be  underftood  as  not        ^^'^* 

withdrawing  its  difapprob^tion  of  the  condud  of  the 

officer  of  the  Nimrod^ 


JOHN,    Turner.  December  ad, 

1813. 

TTHIS  was  a  claim  on  behalf  of  the  commanding  of-  The  burden  or 
ficerS   and  crew  of  His  Majefty's  Hoop  Royalj^^  proof  liw  upon 
to  (hare  in  the  falvage  due  for  the  re-capture  of  this  upt^^  ^T* 
Briti/h  Oiip  and  cargo,  which  had  been  taken  by  the  Ce'C;^ 
enemy,  and   re-taken  by  H.  M.  S.  Bermuda.    The  "Jj^^  '^^ 
circumftances  of  the  cafe  are  fully  dated  in  the  iudg*  fupportedhy 

i-   •       ^  JO     ojjjgp  evidence  if 

ment  ot  the  Court.  mTufficient  to 

eftablilh  fudi  a 

Judgment.  cUum. 

Sir  /iK  Scotf. — It  is  hardly  ncceflary  for  me  to  repeat 
the  obfervation  which  the  Court  has  in  very  many 
cafes  occalion  to  make,  that  the  adual  captor  is  the 
&vourite  of  the  law,  and  that  the  Court  will  not  fuffer 
his  intcreft  to  be  affetted  but  by  evidence  the  moft 
fatisfadory.  The  onus  probandi  lies  upon  the  party 
fetting  up  a  claim  as  joint-captor,  who,  in  order  to 
cftablifti  it,  mull  bring  very  clear  proof  in  fupport  of 
hifi  cafe.  The  evidence  of  releafing  witnefles,  if  un- 
supported by  other  teftimony,  has  always  been  held 
infufiicient  for  fuch  a  purpofe.  An  allegation  has  been 
given  in  this  cafe  in  which  it  is  pleaded,  ^'  that,  on  the 
*•'  2A  of  November  i8n,  the  perfons  on  board  the 
♦^  Royali/i  obferved   a  brig  under  the  land  on  the 

0     "  J*  weather^ 
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Tilt  **  weather-bow,  and  foon  difcovered  the  fame  to  be  His 
^*^*  **  Majefty's  fliip  the  Bermuda  ;  and  fliortly  afterwards 
December  id.  ^^  thcy  obfcrved  another  brig  nearer  to  the  land,  and 
*  *^*  *'  to  the  eaftward  of  5/*  Vakry,  which  then  bore  from 
^  them  fouth-weft  about  ten  or  eleven  miles  j  that 
they  immediately  afterwards  faw  the  Bermuda  under 
fail,  working  to  windward,  in  chafe  of  the  (aid  brig  ; 
and  they  obferved  her  to  ihorten  fail  and  heave  to, 
^^  and  the  faid  brig  bear  up  ;  and  at  fuch  time,  being 
•'  about  7  A.  M.  of  the  faid  day,  the  Bermuda  boarded 
*•  and  re-captured  the  faid  brig/*  Really  one  would 
juppofe,  from  this  reprefentation,  that  the  Bermu^ 
herfelf  boarded  the  prize ;  whereas,  in  point  of  fadt» 
it  turns  out  that  the  boarding  took  place  from  the 
boat  (or  gig  as  it  is  called)  of  the  Bermuda^  which  was 
at  fome  diftance  from  the  fhip,  and  that  fhe  herfelf  did 
not  come  up  till  half  an  hour  afterwards.  The  releaf- 
ing  witnefTes,  who  have  been  examined,  though  indi« 
vidually  they  may  be  perfons  of  very  great  credit,  are 
ftill  fubjeft  to  the  obfervation  which  has  been  before 
made  regarding  all  witnefles  of  the  fame  defcription, 
that  a  claim  cannot  be  eftablifhed  upon  their  evidence 
only.  That  no  other  witnefles  have  been  examined, 
is  the  fault  of  the  aflerted  joint-captor,  whofe  intereft 
required  him  to  produce  them,  if  he  had  it  in  his 
power  fo  to  do.  The  only  evidence  with  which  the 
Court  has  been  furnlfhed,  in  addition  to  that  of  the 
releafmg  witnefles,  is  contained  in  the  anfwers  of  Cap- 
tain Cunningham^  the  actual  captor ;  and  I  think  it 
ipxtraordinary  that  the  cafe  fliould  have  been  left  here* 
Captain  Cunningham  ftates,  in  his  anfwer,  "that  his  gig 
**  came  up  about  feven  o'clock  with  the  faid  veflel,  when 
^^  the  faid  ofiicer  and  men  boarded  and  re-captured  her, 
^^  when  fl^e  proved  to  be  the  brig  John  ;  but  he  denies 

^'  and 
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*^  and  diibelieyes  that  atfuchtime  His  Majefty*s  iloop  ^ 
^'  Royalift  was  in  fight  thereof^  or  capable  of  aiding  ^j^^^' 
**  and  ailifUng  therein,  if  it  had  been  necefiary^  or  that  n'  enUt 
'^  the  Royalift  was  feen  by  the  perfons  on  board  the  i^j* 
^  laid  brig ;  for  he  fays  that,  when  he  faw  the  laid 
^'  brig  John  coming  out  before  the  wind  in  the  poffe£* 
^'  fion  of  his  boat*s  crew,  he  fent  a  midfliipman  to  the 
**  mafl-head  of  the  Bermuday  to  difcover  whether 
^*  there  was  any  veffel  in  fight,  who  reported  that  there 
"  was  none,  and  which  he  verily  believes  to  be  tniCi; 
^^  He  further  fays,  that,  about  half  an  hour  after,  the 
*^  John  was  captured  by  the  Bermuda^  which  had  hove* 
^  to,  and  another  boat  was  fent  on  board  for  the  mat 
ter  of  the  laid  brig,  who  returned  with  him,  and  the 
brig  was  then  taken  in  towby  the  Bermuda ;  and  that 
'^  when  the  Bermuda  tacked  a  few  minutes  previous  to 
"  her  fo  heaving  to,  xht  Royalift  was  firft  fi^endiredly  to 
^  leeward  irom  1 2  to  1 5  miles  diftant ;  and  that  about 
^  10  o'clock  the  iame  day,  the  Bermuda  pafled  withiff 
*'  hail  of  the  Royalift.^*  So  far,  therefore,  the  anfwer 
of  Captain  Cunningham  contains  a  dired  negative  of 
the  claim  which  has  been  fet  up.  Captain  Dotimie,  h^ 
fays,  alked  him,  "where  the  faid  brig  which  he  had 
**  in  tow  was  from,  and  how  laden ;  to  which  he  re- 
**  plied,  laden  with  wine ;  and  that  Captain  Downie 
*•  then  faid.  We  faw  you!*  It  is  a  pity  this  was  not 
put  in  a  more  clear  and  pointed  manner  by  Captain 
Downie^  if  he  had  any  intention  of  afferting  the  right 
of  the  Royalift  to  (hare  in  the  capture.  One  of  the 
witneffes,  indeed,  fwears,  that  Captain  Downie  faid, 
^^  We  faw  you  take  her  ;**  but  in  this  he  is  not  fup- 
ported  by  the  other  perfons  who  have  been  examined 
on  the  plea,  and  histeftimony,  therefore,  is  not  to  be 
much  regarded.    The  reply  of  Captain  Cunningham 

leaves 
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Th«         leaves  the  matter  equally  at  large,  ^Wefawyou^  ido^^ 
.   but  not  fpecifying  at  what  particular  time.  One  would 


John. 


December  ad,  naturally  fuppofe,  that  this  converfation  referred  to  the 
'  '^  time  of  capture  ;  but  it  is  by  no  means  certain  that  it 
is  fo  ;  and  Captain  Cunningham  fwears  that  he  had  no 
fuch  meaning,  but  that  ^*  he  meant  at  the  time  before 
*^  fiated  in  his  anfwer^^  and  not  at  the  time  when  the 
recapture  was  eiFeded.  It  has  been  contended  in  ar- 
gument, and  the  principle  has  not  been  denied,  that 
if  there  is  any  ambiguity  in  the  cafe,  it  is  fufGcient  to 
put  an  end  to  the  claim  of  the  aflferted  joint  captors. 
Their  cafe  reds  entirely  upon  the  evidence  of  the  re- 
leafing  witneflfes,  which  is  not  refling  upon  a  rock ; 
and  the  party  has  thrown  away  or  loft  the  opportunity 
of  examining  other  witnefles.  As  Captain  Cunmnghamt 
in  his  anfwer,  does  not  fupport,  but  denies,  that  he 
meant  what  ihould  be  more  naturally  underftood  from 
the  terms  of  his  anfwer,  the  Court  is  bound  to  apply 
that  interpretation.  The  cafe,  then,  refts  on  the  evi« 
dence  of  releafing  witneflfes  only,  which  is  not  fuf« 
ficient ;  and  I  am,  therefore,  under  the  necef&ty  of 
pronouncing  againfl  the  claim  of  the  Rojalift. 
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MATILDA,  Rantin.  jkc^m^  i6th. 

npHIS  was  the  cafe  of  an  American  privateer,  which  ThemiUtarydMi. 
-■■    was  captured  on  the  27th  of  March  laft,  oflF  the  ^^f^"^ 
Coaft  of  Brqfil^  by  the  Britijh  privateer  the  Lion^  after  *»y  "p^»«  •"<* 
a  very  fevere  a£tion,  in  which  the  commander  and  extinguUh  the 
firft-lieu tenant,  with  leveral  of  the  crew,  were  "killed,  m^ej! 
and  many  others  wounded*    A  prize-mafter  and  fome 
men  were  put  on  board  from  the  Lion^  and  the  veflel 
was  defpatched  for  England ;  but,  in  the  courfe  of 
her  voyage,  being  about  eight  leagues  to  the  weftward 
of  Scilly^  (he  was  retaken,  on  the  23d  of  Julyj  by  the 
American  floop  of  war  the  Argus^  which,  after  taking 
out  all  thepeople  put  on  board  from  the  Lion^  but  leav- 
ing two  of  the  original  crew  of  the  Matilda^  put  the 
mailer's  mate  and  twelve  other  men  from  the  Argtts  on 
board,  and  direded  them  to  navigate  the  veflel  to  the 
firft  French  port.     On  the  25th  of  July^  the  (hip  was 
again  taken  by  the  Britijh  frigate  the  Revolutionaire, 
and  brought  to  the  port  of  Plymouth.    The  crew  of 
the  Matilda  confided  of  8 1  perfons  at  the  time  when 
fhe  was  taken  by  the  Lion^  5  of  whom  were  killed  in 
the  adion,  and  24  wounded,    who  were,  with  the 
furgeon,  put  on  fhore,  and  fent  to  the  hofpital  at  Per* 
nambuco ;  47  others  were  landed  at  5/«  Salvador ^  in 
confequence  of  an  arrangement  made  between  the 
Britijh  conful   at  that  place  and  the  conful  of  the 
United  States ^  who  likewife  gave  a  receipt  for  the  24 
men,  who  had  been  landed  at  Pernambiuo.    The  r^ 
inalning  four,  who  were  ofEcers,  were  fufiered  to  go 
on  parole.     The  fhip  was  condemned  as  a  prize  taken 
by  H.  M.  S.  Rivolutionaire  ^  but  the  queition  was; 

whether 
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The        whether  (he  had  not  fo  loft  her  military  character  by 
capture  and  re-capture,  as  to  extinguifh  the  right  to 


Jkcfmber  i6tb,  head  Hioney. 

The  Court  expreffed  its  inclination  to  go  as  far  as 
poflible  hi  fupport  of  a  claim  for  head-money  under  fuch 
circumftances,  and  accordingly  decreed  head-money 
for  1 5  men  to  be  due  to  the  Revolutionaire^  and  for  80 
men  to  the  Uon^  the  prize  having  been  adually 
brought  home  notwithftanding  an  intermediate  hoftik 
repofleffion. 


y«niiaty3xft.  EMPRESS,   MORAN. 

I8I4., 

•  npHIS  American  (hip,  laden  with  a  cargo  of  fugar, 
coffee^  cotton,  and  other  goods,  was  captured  in 
the  profecution  of  her  voyage  from  New  Tark  to  Bour^ 
deaux^  about  midnight,  on  the  29th  of  November 
i8ia,  by  His  Majefty's  floop  of  war  Rover ^  Fronds 
ErJIAne  Locky  Efq.  commander,  and  brought  to  Ffy» 
mouth.  A  claim  of  joint  capture  was  given  on  behalf 
of  the  commanding  officers  and  crew  of  His  Majefty^s 
Ihip  Beaver  J  under  the  circumftances  ftated  in  the 
udgment  of  the  Court, 

Judgment.  « 

Sir  IF*  5^0//.— This  is  a  queftion  of  joint  capture 
between  two  of  His  Majefty's  (hips,  the  Beaver  and 
the  Rover  J  arifmg  upon  the  C2q>ture  of  this  Americam 
flup  and  cargo.  The  fads  of  the  cafe  are  prefenf ed  to 
the  Court  in  an  allegation  given  in  on  behalf  of  the 
Beaver y  the  aflerted  joint-captor ;  to  which  the  anfweis 
of  the  a&ual  captor  have  been  taken  ;  and  alfo  upon 
the  evidence  of  three  releafing  witneffiss.    Thefe  wH< 
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nefl^s'are  of  a  fup^nbt^  qiiSity  to  thofe  who  are^ufiially        T^^ 


Emprbss. 


ejdmihfed  in  (^afes  of  ttlis*  kind ;  but  releafing  wftnisfllsis 
are  nbt  at  any  titn^  favbtiritiis'oftlifelaW,  Md^^ekiept   J^mltii^ 
fp  fir  ab' Aey  ard  cdtifihned^by  tlib  teftiitiony  of  others,        *  '^ 
tfidr  evidferice  will*  go'  but  litUe  v^ay  to  dlablifli  the 
nfc'ifeflkry  fifty. 

l*hil  atlegatibri,  ih  this^  cafe,  \frais  admitted  without 
op{i6(iti6h,  biit  that  is  a  citdiiHiftktice  from  which  the 
pSi'ttes'caii  derive  no  great  advahta'gfe:  To  oppofe  the 
atfttiiflioil  of  ah  allegation,  briibt^  ikiii  all  cafes  mattbr 
pF'difcretlon.    It  may,  in  many  itiftaiices,  be  advan* 
tag^otis  fb  to  do,  but  it  fbmetimeis  happens  that  the 
cafe  of  the  adverfary  is  amended  by  an  objcftibn  tb  thfe 
admiffibility  of  his  plea.    If  there  had  been  any  oppo^ 
fiiibh'iii  the  ^yefent'cafe,  tHe  probibility  is,  that  thli  " 
aMfegatioh  wtSiild  haVe  been  fo  altered  as  to  brfrfg  tHe'^ 
cjcte  more  fully  before  the  Court,  by  aH  adcuriiife' ftitfr^" 
ih&ir  bfthii  circtiihftances. 

T^H'ri  i\U06A  ftatesi  **^  that  His  Majefty  V  bYig  of 
*^^ar;  thtf  Bedll^,  /obh  SmiibErq:  cbtotnander,  . 
•^  ]^^g  oil  a  cruifee  *  agaixift  His  M'ajefty's  eaenjiiSi^  in 
^•Vtiiq^JS^y  ofBt/cdyi  about  dglitp'clbck  in  the  mjijhi. 
*' jh|*df  ^tt>i%;  the  29th  otl^o^mber  laft,thbfdW 
**^  boMKer  difcovered  i  fafl  taleeWal^d;  ftiSifiiy  to 
*^  drc  ribfth.eaft,  tHe  wi4d'then:&mg:a^uttbut^^^ 
^'^'bfwfeft,  blb^^Ihg  lilWi^eiy;  19,  t)^iijA^  tlief  ifiifti^ 


^*'' idift  Beagle  recognized  each  other  by  interchanging 
VOL.  I*  B  B  ^^  iignak 
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smTakii.     '^  fignals,  and  jointly  continued  the^ chafe  until  about 
■■■  ^'  two  o'clock  of  that  day,  when  the  brig  was  dif- 

^^^*'^^^^  **  covered  from  on  board  both  veflEels  to  leeward  of  the 

'*  Rover,  and  apparently  a  confbrt  of  the  firft  dif- 
^*  covered  veflel ;  and  the  faid  Francis  Erjkine  Lock 
'*  £fq«  thereupon  by  fignal  requefted  milru6Uons  of 
^  ^t  {?^k\  John  Smith  YX({*  as  his  fenior  officer^  whether 
*^  he  fiiould  difcontinue  the  chafe  of  the  f^d  firft  dif« 
'^  covered  vefTel^  and  go  in  chafe  of  that  laft  difcovered 
'*  as  aforefaid,  and  which  the  faid/i^y&n  Stmtb  Efq. 
*^  direded  him  to  do/'  Now  it  has  been  matter  of 
much  controverfy,  and  certainly  of  much  important 
'  controverfy^  whether  the  application  that  was  made 
by  Captain  Lock  vf^sfor  advice  merely f  or  for  orders, 
and  this  part  of  the  cafe  might  probably  have  been 
made  clrarer,  if  the  admiflion  of  the  allegation  had 
been  oppofed.  The  allegation  goes  on  to  ftate  '^  that 
^  the  Rover  thereupon  bore  up,  and  went  in  chafe  of 
^  the  faid  laft  difcovered  fail,  and^  about  twelve  at 
*^  nighty  came  up  with  and  captured  her,  being  the 
'*  American  veflel  the  Emprefsy  proceeded  againft 
^  in  this  caufe ;  that  His  Majefty*s  laid  brig,  the 
'^  Beaglcj  continued  the  chafe  of  the  faid  i^ft  dif* 
^  covered  veflel^  in  -  fight  of  the  Rover  and  the  £ud 
^  laft  difcovered  veflel,  until  dark,  and  during  the 
^  night  loft  fight  ofher  and  the  Rover.^*  So  that  it 
fliould  appear  the  Beagle  did  continue  the  chafe  of  the 
prize  till  fix  o'clock^  when  it  became  dark ;  and  it  » 
not  difputed^  that  one  of  the  King's  ftiips  went  in  pur* 
liut  of  one  of  the  ftrange  veflels,  and  the  other  oftb* 
other. 

The  queftion  which  I  have  to  decide  is;  whether  the 
Hover  mi  tl^£i0glewete96sigm^QOK^  widieach 
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other  under  the  direftions  of  Captsun  Smithy  the  fenior         Th« 
officer  J   or  whether  what  pafled  between  the  com-     ^^^^^*^ 


manders  is  to  be  confidered  a  mere  confultation,  each  January  31ft, 
veflel  purfuing  its  own  feparate  intcrefts.  '''^ 

Now  I  mud  fet  off  with  the  prefumption  that,  upon 
view  of  two  of  the  enemy's  veffels^  it  was  the  intention 
of  both  the  commanders  that  both  the  enemy's  veffels 
fhould,  if  poffible^  be  captured;  for  it  is  the  duty  of 
the  King's  fubjeds  to  ufe  their  bed  endeavours  to 
ddtroy  the  commerce  of  the  enemy ;  and,  I  am  bound 
to  prefume^  that  His  Majefty's  officers  are  at  all  times 
willing  to  do  their  duty.  Where  both  the  parties  are  to- 
tally independant  of  each  other,  if,  indeed,  fuch  a  cafe 
can  exift/  then  they  jnuft  a£l  according  to  the  bed  of 
their  refpedive  judgments.  But,  if  one  is  fubordinate  to 
the  other,  (and  it  can  fcarcely  happen  otherwife,)  it 
becomes  the  duty  of  the  inferior  officer  to  obey  the 
direftions  of  his  fuperion  By  the  rules  of  the  navy,  it 
appears  that  a  junior  officer,  upon  coming  in  fight  of 
a  fenior,  immoliately  becomes  fubje6l  to  his  command^ 
and  muft  obey  him  without  any  previous  order  from 
the  Admiralty  to  that  effed  ;  and  it  can  make  no  dif* 
ference  whether  the  orders  of  the  fuperior  officer  are 
exprefled  in  civil  or  in  peremptory  terms.  From  the 
the  anfwers  of  Captain  L$ckj  it  appears  that  the  com- 
xnander  of  the  Rover  originally  propofed  to  follow  the 
firft  difcovered  veflfel,  for  he  applied  in  the  firft  inftance, 
to  know  whether  he  &ouId  not  follow  that,  although  it 
appears,  from  the  fequel,  thatiie  purfued  the  other  vef« 
fel,  in  purfuance  of  the  direction  of  his  fuperior  officer^ 
It  b  clear  that  Captain  Lock  applied  to  Captain  Smith 
as  to  bis  fenior  officer^  and  this  not  merely  as  to  a  perfoQ 
of  greater  experience,  but  as  to  a  perfon  clothed  with  an 
authority  whidi  he  was  bound  to  obey.    The  anfwer 
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iMPi^si       ^^^chi  5s  given  by  Captain  Smith  is  undoubtedly  civil 
iaitfi  termS)  but  it  prefcribes  a  courfe  of  duty,  and 


Jam^ary.  ix^»   canQot  but  be  confidered  as  equivalent  to  a  comntfuid. 
"  I  think  you  had  better  go  after  the  other."  Wefpeak 
fo^  fometimeft,  to  a  fervant,  meaning,  however  at  the 
lame  time,  to  command  him  to  do  the  thing  which  w^ 
d^ire  to  have  done.     It  is  quite  clear,  in  this  in(t^ce>< 
that  Captain  Lock  underftood  the  anfwer  of  Captain; 
Smith  as  a  command  ;  for  he  immediately,  conforms  to 
his  diredions,  though  contrary  to  his  own  opinion ;. 
and,  in  confequence  of  this  conformity ^  the  capture: 
tvas  ultimately  effeded'  by  him ;  the  Bea^e^  inr  thi» 
meanj  time,  continuing  to  chafe  the  other  vefiel;  uiidtr  - 
th^  hope  that  the  capture  of  both  might  have  been 
efibded .    The  two  fhips  had  aflbdated  for  the  purpofe  ; 
of  making  the  capture  of  both  veflels^  and  the  ca|tf  lire 
of  one  of  them,  the  prize  in  queftion,  wa^  QiadcL 
by  the  RMert,  in  confequence  of  diredtons  given  bjt 
the  fenior  officer  commanding  the  BeagJcj  and  a  diifai^ 
l)ution  of  the  force  purfuant  to  thofe  dire&ions.   I  con- 
fider  it  to  be  a  clear  rule  of  law,  that  fhipa  engaged  in  a 
joint  enterprize  of  this  kind,  and  ading  under  theimleni 
of  thiefame  fuperior  officer,  are  entitled  to  ihare  in  eachi 
others  prizes  ;  and  it  is  certainly  for  the  benefit  oftfae^ 
public  fervice  that  a  rule  of  this  fort  fhould  prevaiU  ini 
order  that  the  public  force  of  the  ilkte  may  be  di^* 
tributed  fo  as  to  produce  the  greateft  poflible  advanta^< 
to  the  country,  and  the  greateft  pofflile  annoyance  toj 
the  enemy.    I  am  of  opinion,  therefore,    that,  the 
Bea^Je  is  entitled  to  (hare  in  the  prize. 
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FRIENDSHIP,  Cox.  ,^^  „^ 

Z814. 

''T'HIS  was  an  appeal  from  a  fentence  of  the  Vice-  if  the  claimant 
Admiralty  Court  at  Tortola,  condemning  this  fliip  hcnded  th?^*^ 
and  cargo.    The  veffel  failed  on  the  25th  of  May  Si.°2^u 
1812,    from  Martinique  J    then  in  Briiijh  poffeffion,  «off««ufe,thif 

.,  g.  *  ri»rtt  I  Court  wdl  not 

Tmh  a  cargo  or  lugar,  the  produce  of  that  ifland,  and  permit  Wm  to 
was  captured  on  the  29th  of  the  fame  month,  by  His  infc^^iSStl^la"^ 
Majefty's  floop  Dominica,  at  a  (hort  diftance  from  Porto  LeK'fc^ 
Ricoy  to  which  place  Ae  was  fteerine  at  the  time  of  ofvicc-Admiwi- 

*  o  ty  from  which  tho 

capture.  cafe  iaappeakd. 

Judgment. 

Sir  fy.  Scott.-^lt  is  admitted  that  this  (hip  was  going 
iato  the  Spanijh  ifland  of  Porto  Rico,  with  a  cargo  of 
fdgar,  laden  at  Martinique,  ("then  become  a  Britijh 
colony,  and  fubjed  of  courfe  to  the  Britijh  laws  of 
revenue,  and  I  take  it  to  be  an  admitted  maxim  in  law 
that  when  a  foreign  colony  become^  a  Britijh  colony  the 
£r/f{^  law^  of  revenue  immediately  attach^  though  (he 
was  oftenfibly  configned  to  Nova  Scotia,  on  account  of 
the  laders  refident  at  Martinique.  She  was  taken  on  the 
«9th  of  May  18 12,  by  His. Majefty's  floop  D^;w;wrfl:, 
under  the  command  of  Captain  Hockings^  and  upon  the 
ground,  as  he  aflerts  in  an  affidavit  bringing  in  the 
ftips  papers,  of  her  being  about  to  import  this  cargo 
of  Britijh  plantation  produce  and  manufafture  into  the 
Sfanijh  colony  of  Porto  Rico. 

A  clsum  on  behalf  of  Britijh  proprietors  was  given 
fhe  next  day  by  the  mafter,  alleging,  in  the  affidavit, 
his  intention  to  go  to  Nova  Scotia,  with  liberty  to 
touch  at  St.  Thomases :  that  he  was  unable  to  fetch 
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Th*        that  ifland,  and  that  his  reafon  for  going  to  Pmo  Rico 
vas  folely  to  procure   water  and  provifions,    being 


Wibruaty  nth,  fcantily  provided  with  thofe  articles ;  that  he  would 

have  fumifhed  himfelf  with  provilions  at  Martinique^ 
but  that  it  was^mpoflible,  from  the  fcardty  which  pre- 
vailed there,  to  procure  them  in  that  ifland.  I  obfenre 
he  fays  nothing  about  any  fcarcity  of  water  there* 

Nothing  is  clearer  than  that  this  proceeding,  on  both 
fides  opens  a  diredt  queftion  ofhQt  perfedly  underftood 
by  both  parties.  The  one  dates,  exprefsly,  the  ground 
'^  of  feizure }  the  other  expre&ly  negatives  it.  There 
is  no  pretence  to  fay,  after  thefe  document3,  that  the 
party  is  taken  by  furprize,  and  condemned  for  he 
)uiows  not  what.  He  had  been  diftindUy  told,  at  the 
time  of  feizure,  that  the  reafon  affigned  for  it  was,  that 
he  was  going  into  Perto  Rico  to  finuggle.  He  diflin£Uy 
apprehended  this  to  be  the  ground  of  proceeding  as 
well  as  feizure,  for  he  himfelf  confines  his  defence  to 
4  negation  of  that  charge,  and  that  charge  only ;  fo  that 
there  is  all  the  fubftantive  knowledge  poflefled  by  him 
that  could  have  been  conveyed  to  his  mind  by  the  moft 
regular  and  formal  circumlocution  of  articles,  or  an  ia« 
formation.  He  knows  the  fact,  and  he  knows  the  crimi- 
nality,— that  it  is  tofmuggle,  to  introduce  ^r//^  plantat 
tion  produce  and  manufadure  into  a  foreign  fettlement« 
After  this,  it  is  not  fairly  open  to  him  to  allege  iurprife^ 
or  to  take  advantage  of  pmiilions  (very  unaccountable, 
certainly,)  in  a  fubfequent  ftage  of  the  proceedii^— * 
in  the  libel,  although  it  mud  be  matter  of  furprife  that 
fuch  a  document  fo  condruded,  with  fuch  violations  of 
the  rule^,  not  only  of  good  pleading,  but  of  common 
grammar  and  common  fenfe,  fliould  find  its  way  fix>m 
the  hand  pf  9ny  praftidoner  into  the  regiftry  of  any 
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It  18  called  2Xi  allegation. — After  charging  the  decla«        Th« 
ration  of  war  againft  France  and  the  prize-commiffion  '• 

to  the  Vice- Admiralty  Court  at  Toriolaj  (neither  of  February  ntii, 
which  have  any  thing  to  do  with  the  cafe,)  it  charges  *  **' 
the  flave  trade  ad,  an^  the  having  flaves  on  boards 
which  have  as  little  to  do  with  it ;  and  then  ftates,  in 
three  articles,  commencing  with,  Whereas  it  isfo  and 
^  fo  provided  bjf  the  JIatutes  referred  to^  and  then,  with- 
out any  correlative  to  thefe  Whereases j  without  the 
aflertion  of  any  one  fad  that  contravenes  thefe  ena£l:- 
ments,  it  concludes  that  ail  thefe  premlfes  (what  pre- 
mifes  ?)  are  true,  and  prays  a  condemnation,  as  prize, 
of  the  (hip,  cargo,  and  flaves,  as  the  property  of  the 
enemy ;  a  matter  that  is  at  an  entire  diftance,  not  only 
from  the  hSi  itfelf  but  from  the  contemplation  of  it,— - 
by  the  feizor,— by  the  Court,— by  the  defendant,— 
in  ihort,  by  every  perfon  whofe  attention  was  ever 
called  to  the  tranfafUon.  The  true  iflue,  however, 
having  found  its  way  into  the  caufe  itfelf,  I  fliall  not 
hold  it  to  be  vitiated  and  annulled  by  this  ftrange  in- 
ftrumenr,  which  really  tranfcends  all  the  meafures  of 
indulgence  which  this  Court  is  in  the  habit  of  fliewing 
to  the  proceedings  of  any  of  the  inferior  Courts.  I  can- 
not difmifs  it  without  recommending  to  the  notice  of 
the  particular  Court  a  little  more  attention,  not  only 
to  the  laws  of  pleading  in  criminal  cafes,  but  even  to 
the  laws  of  grammar  in  all  cafes  whatever. 

This  objedion  being  difpofed  of,  it  becomes  me  to 
take  notice  of  another,  which  has  been  urged  againft 
the  jurifdidion  generally.  An  objedion  certainly  not 
to  be  favoured,  as  coming  from  a  party  who  volun^* 
tarily  and  without  any  profeft,  claimed  redrefs  in 
the  original  Court ;  and  there  not  meeting  with  the 
redrefs  he  clsumed,  bimfelf  rdorta  to  the  Court  of  ap- 
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31)6         pellate  jurifdidlon,    affirming  thereby,  as  f^r  iis  ihis 
,FRitiiD»Hip.    continued  a£ks  could  do^  the  authority  of  tjie  gener^ 

JF^bruary  nth,  ji^fdiftlon.  i^ut^wlthout  reforung  to  any  adiniffioSPof 
»P*4'  jjis  Qj.  2jij  affirmance  of  jurifdidlion  by  his  own  a£ts,  1 
thinjLthat,  in  the  prefentflateof  the  law,  no  real  quel) ion 
can  be  excited  upon  the  fubje£l,  whatever  might  have 
jbeen  the  cafe  at  an  earlier  period,  when  the  langus^e 
of  the  law  was  not  only  lefs  definite,  but  lefs  af^pliqi- 
]t)le  to  tbeprefent  eftabliOiment  of  thefe  Courts.  It  is 
x^ot  neceflary  for  me  to  trace  the  iiiftory  of  this  jurifffic- 
Uon  in  the  colonies,  which  has  certainly  varied  at  dif- 
ferent times,  according  to  the  luppofed  exigeQcies  of 
public  affairs.  Times  may  have  been  when  no  fud^ 
.Courts  exiiled  there,  or  if  they  did,  v^ere  not  armed 
with  thefe  powers.  But  thefe  are  now  become  quef- 
tipnsof  mere  antiquarian  curiofity  and  relearch,  whq;i 
jj^e  law  has  declared,  by  its  mod  recent  enadmeoits 
upon  the  fubjeft,  ^8  G.  3.  c.2i^  and  49  G,;^.  c.  107,) 
jthat  the  Court  c^  Tortola  is  of  fufficient  proximity  to 
the  caufe  of  forfeiture  to  anfwer  the  rcquifites  of  the 
(latutes,  provided  the  fads  are,  in  their  own  nature, 
^uch  as  are  cognizable  in  this  fpecies  of  jurifdidion 
generally. 

The  fad  charged  is,  that  of  entering  a  Spanijb  fet- 
tlement  to  fmuggle  ;  and  another  objedion  which  ha$ 
^een  taken  is^  that  the  offence,  if  it  exifted  in  inten- 
tion, exifted  there  ordy^  ai^d  was  not  confunimated,  for 
^e  veffel  had  not  entered  the  harbour  of  Porto  Rico^ 
and  much  lels  yras  there  the  corpus  delicti  required  by 
one  particular  ftatute  (22  &  23  Car.  2,  c.  26.)  ;  for 
by  that  it  is  requifue  (as  far  as  the  language  of  the 
^tute  indicates)  that  the  importation  fiiould  be  con- 
iummated  by  laying  the  goods  onjbore.  3ut  the  law  ho^ 
Iiever  been  fo  conftrued.  This  later  ftatute  (2  a  & 
$3  Car.  2.  c.  26.)  contains  a  regulation  refpeding  the 

bond 


t 


HIGH  COU*T  OF  AI>MIRALTY. 
bqnd,  ;^id  the  peaalties  for  an  adual  violation  oti^        "^^ 


Fribnbship. 


]f(fffdj  yfhkh  had  b^en  ijQ!ij)oled  i>y  one  of  the  (e£lioii$  — • 

of -Use  foregoing  ^  (12  Car.  £.  f,  i8./  19.)  ;  i>^  k  ^^^^^ 

jofis^v  could  be  loeaot  to  repeal  t^e  p^eiice  created  ^y 

ti^  former  ad.    It  aever  could  be  the  iiuentioi^  ipf  t^ 

Jjl^^llature  to  tread  back  its  own  fteps^  ;i,^  (p  decls^ 

fh^i  ^  ^{luallainding  (hould  be  required  to  cooTumn^je 

jthc  offence,  when  it  had   decJlared  that — the  fiippmg 

pj'Uh  intent  J— the  carrying  wifb  intent 9— tb^  (onvfiying 

with  intent^ — the  tranfforting  with  intent^  that  ibcf 

Jhwli  be  there  hid  onjhore^  perfe&s  ihe  offence .  Prinf 

fipiis  objia  '^  the  pr^acjipje ,  of  l^e  rule.  -  Jt  dones  not 

i^\t  till  t|ie  p^ence  becomes  indefeafible  by  ^  fe^pn^e 

loi^gQfieni  of  the  c^^go  in  the  for^n  port,  wher^  ^* 

4esice  of  the  fad  can  be  with  difficulty  procured  ;  jwd 

^hfin  the  gaia  of  the '  importation  may  be  mad^  to 

countervail  the  preflure  of  the  penalties.    The  prindpLe 

.of  the  law  is  to  arreft  the  mifchief  in  its  progrefs ;  t^ 

make  it,  not  only  penal,  but  barren  and  unprodu£ti?e* 

The  very  intent  is  to  prevent  the  importation  into  4ie 

foreign  country  ;  and  it  would  be  a  ftrange  conftruc* 

tion  to  fay,  that  you  fhall  not  prevent, — ^you  fhall  oidy 

puniih  after  the  thing  has  been  done ;  I  think,  I  may 

fay  confidently,  that  fuch  a  narrowing  conftrudion  has 

never  been  once  pradically  applied  to  the  later  of  thofe 

jUtutes. 

Thefe  confiderations  bring  me  to  the  fads  of  the 
cafe.  It  is  admitted  that  the  veflel  was  going  to 
Pcrto  Rico — indeed  that  (he  had  adually  put  into  a 
port  of  that  ifland  (Fabardo),  and  was  proceeding  to 
Porto  Rico  icfelf,  which  it  appears  that  this  fhip  had 
ilumbled  into  on  the  preceding  voyage  under  a  mif- 
fortune,  and  with,  a  cargo  precifely  of  the  like  kind, 
whicl;i  was  there  landed^  ^  ^polcd  of.    Now  the 

prefumptioa 
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TiM        prefumption  of  law  is  clear^  that,  unlefs  a  necef* 
*"'^°"      fity  is  fairly  created  of  entering  fuch  a  port,  a  fimilar 


MriMiy  xxth,  purpofe  IS  to  be  concluded.  The  intent  of  difcharg* 
ing  the  cargo  muft  be  completely  purged.  How  is 
that  done  in  the  prefent  cafe  ?  The  matter  afferts,  that, 
at  the  ifland  of  Martinique^  wood  and  provifiona 
could  not  be  obtained  :  that  is  a  ftartling  aflerticm ; 
but  taking  that  to  be  the  fad,  water  furely  could  have 
been  provided  in  fufEcient  plenty,  and  if  he  did  not 
provide  it^  he  cannot  take  the  benefit  of  his  own  im« 
prudence  in  that  refped,  nor  charge  his  deviation 
upon  it«  And  yet  it  is  the  only  ground  on  which  he 
charges  it ;  for  he  admits,  that  he  had  provifions  fuf* 
fident  for  his  voyage  with  oeconomy ;  and  it  is  water, 
and  water  only,  that  he  calls  out  for  on  his  voyage  to 
Porto  Rico.  At  Fabardo,  where  he  firft  (topped,  they 
would  give  him  fire-wood,  but  by  the  mod  unintelli- 
gible parfimony,  no  water  ;  and  he  is  compelled  to  go 
on  to  a  rich  and  flouriOiing  city  to  obtain  that  moft 
neceflary  but  moft  plentiful  of  all  commodities.  He 
difclaims  then,  the  neceflity  which  he  fets  up  in  the 
claim,  namely,  want  of  provifions,  of  which  he  enu- 
merates a  very  beggarly  ftatement,  though  now,  upon 
examinadon,  fufficient  with  ceconomy  for  his  whole 
voyage.  This  inconfiftent  account,  if  it  ftood  fingle 
and  unimpeached,  could  not  be  accepted.  One  pre- 
tence is,  that  he  was  going  to  Si.  Thomas^  for  convoy, 
amongft  other  things.  This  is  depofed  to  by  himfdf 
and  his  mate,  who  can  fpeak  to  the  Halifax  deftina* 
lion  merely  from  the  information  which  he  received 
from  the  mafter,  for  he  knows  nothing  of  it  himfelf« 
He  fays,  they  remained  for  four  hours  at  Fabardo^  and 
took  in  two  boat-loads  of  fire-wood,  and  nothing  dfe» 
The  carpenter  firft  (aw  her  at  Fabardo^  four  months 

ago. 
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igo.    The  mafter,  he  faysy  told  him,  that  he  was        The 
afraid  to  go  to  St.  Thomases,  as  he  might  meet  with      "wpw>* 
men  of  war  there ;  ^^  that  he  believes,  from  this  /«6niary  zi^ 
circumftance,  that  the  (hip  was  defigned  not  for  St.        '  '^ 
Thomas* s^  but  for  Pwrto  Ricoy  where  (he  was  adually 
goings  that  they  could  have  got  into  5/.  Thomas' s^  if  it 
was  the  intention  of  the  mailer  to  Rave  flopped  there ; 
that  he  pafled  that  port,  and  that  he  believes  the  cargo 
was  deflined  to  Porto  Rico  \  that,  after  the  man  of 
war's  boat  had  left  her,  the  mafter  ordered  the  cabin*- 
boy  inio  the  cabin  for  a  fmall  gimblet,  which  he 
brought  up.    He  then  deiired  the  deponent  to  bore 
one  of  the  water-cafks,  and  let  out  the  water ;  he  ac- 
cordingly bored  two  holes,  and  ftarted  the  water.  That 
the  officer  aflced  him  what  thofe  two*  holes  were  ?  and 
he  faid  they  were  worm-holes.    This  is  the  account 
given  by  the  carpenter,  and  he  is  confirmed  in  all  re- 
ipecb  by  the  cabin-boy. 

Upon  this  evidence  it  is  impoffible  to  lay  that  the 
defence  is  fuflained ;  that  any  neceffity  is  (hewn  or  aded 
upon  in  the  way  in  which  it  would  have  been  if  it  had 
really  exifted.  But  the  cafe  does  not  reft  on  the 
mere  failure  of  proof.  I  think  there  is  affirmative 
evidence  of  a  credible  nature  to  eftabliOi  a  conclufion 
of  fraud.  An  original  intention  purfued  with  all  the 
diligence  and  all  the  artifices  that  could  be  deemed  ne- 
ceflary  to  fecure  a  fafe  introdudion  of  thiscargo  into  this 
prohibited  port :  and  that  the  cafe  (lands  fairly  ezpofed 
to  the  penalties  of  the  ftatute,  under  a  competent  de» 
tedion  of  an  illegal  deftination.  I  (hall  therefore  affirm 
the  fentence  of  the  Court  below^  condemning  this  ibip 
fmd  cargo. 
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^  •  ^  JOHN,  Buchanan- 

The  Couitcf  ^HIS  was  w  afpcsJ  ina  caufe  of  pofleflion  from  the 
Admiralty  can-  *  fcntcacc  of  a  prctcndcd  Vice- Admiralty  Couft, 
ippeai  from  the  la  the  ifland  of  Guodaloupe. 

Vice-Adminity  The  couofel  for  the  refppndents  objeded  to  the 
^olot^  ^^   jurifdiiaion  of  the  High  Court  of  Admiralty,  cont^sd- 

mg  that  there  was  no  Court  of  Vice-Admiralty  legaMy 
appointed  at  Gnadahupe ;  and  that  no  app^  could 
he  received  from  the  fentence  of  a  Court  not  duly 
Mthorized. 

Enquiries  were  dire£led  to  be  made  with  refpeft  to 
che  manner  in  which  the  Court  at  Guadalot^e  had 
been  conftituted ;  isfhen  it  appeared  that  it  had  been 
fiftabliihed  by  the  fti{:pofed  authority  of  the  goTemor, 
without  any  direfUon  from  the  Crown,  (xc  from  the 
Lords  Commiffioners  of  the  Admiralty,  for  that 
purpofe. 

jFor  the  appellant  it  was  argued,  that  the  Court  of 
Admiralty  would  not  look  very  minutely  into  the  ccHi- 
iUtution  of  the  inferior  Court,  but  would  entertain 
the  appeal,  in  order  to  prevent  a  fadlureof  juftice,  and 
to  /edrefs  the  injury  which  had  been  committed  by  an 
erroneous  fentence  of  a  Court,  however  conftituted. 
They  cited  the  cafe  brought  before  the  Court  of  Ad- 
miralty from  the  irregularly  confLituted  Court  of  Vice 
Admiralty  at  St.  Nicbola^  in  Su  Damngo.  (Tbomaif 
M'^ay,  ift  Robin/on,  ^(^2.) 

C(}{^r/.—- The  prefent  inclination  of  my  mind  is  to 
confider  this  caufe  as  not  depending  before  me.  The 
Court  below  not  having  been  eftabliflied  by  competent 
authority,  the  proceedings  before  ic  are  a  mere  nullity, 

9  and 
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and  there  exifts  no  foundation  for  the  appelbte  jurif-        The 


John. 


•■  >  «► 


^ .  '  ■ 


diflion  of  this  Court.    The  cafe  is  very  different  where  . 
the  fentence  of  a  Vice- Admiralty  Court,  regularly  Fehruary  %sfh^ 
conftituted,  is  pronfounoed' to  be* hull' and  void  on    '' 
other  grounds.    There,  though,  the  fentence  of.  the 
Court  below  is  declared  to  be  a  'niilllty,  its  iutildritSt 
over  the  fubjeft  matter,  and  its  rigHt  td  eifctttaiii  the 
fuit,  remain  entire  and  uncontradifted'.    This  CoUttT 
may  then  examine,  and  indeed  i^n^  neceffaiily  exa* 
mine,  into  the  cafe  ;  but  here,  where  tfie  C^tittfrbtit' 
which  the  pretended  appeal  Is  brought,  has  no  origiiiar 
jurifdi£don,  it  is  difficult  to  fay  that  tile  appeal  can 
be  well  foundfedl    In  the cafeswfaich  have beejotnlen** 
tioned",  the  proceedings  were  here  ixlftiriited.'^^ot;^, 
and  carried  on  without' any  regard  to  whkt  had  paSed' 
in  the  pretended  Court  ztSr.Domngo:  and  it  is  quitb' 
clear  that  the  cafes  inufl  have* been  fb  conddCted,  for 
they  were  frixe'cafts^  and,  if  they  had  been  beard' 
upon  appeal,   muft  of  neceffity  have  been  canied^ 
before  the  Lords  of  Appeal,    and  not  before'  the 
Court  of  Admii^ty,  which;   asf  at  prelum  confti- 
tuted,   has  no  appellate  juriMdib^  in  iniatt^x's  of 
prize.    Ifhall  not,  however,  laitirely  difpofe  of  the' 
qy^on  at  tht^  time,  but  referve  it  for  farther  c6n<- 
flderation.    I  really  do  not  fee  how  I  can  pronounce 
any  decrfion  whatever.    Ttk  "Vtce-Adttiiral  appears 't6 
have*  appointed  a  Court  which  ndther  he  nof  the 
Lords  Comrniffloner^  of  the  ^  Adtidr^ty  had  any  ^au- 
thority to  appoint.    According  t6  the  prefent  idti^ren 
iion  of  my  mindj  there^  is  nbthing'Wore  the  Court' 
upon  which  it  caii  proceed  to  adjudicate. '  I  willj  hbw« 
ever,  take  fbme  XixAk  thne  for  confidihittefl; 
The  Courtbn  a  fobfequentday  d^iiifled  the  caule. 
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fdnm^%s<h,  ANGERONA,  Marks. 

m«A^«rf.  rpHIS  fliip,  whilft  laymg  at  5/.  Peterjburgb,  was 
nndtrdNiieceC-  chartered^  on  the  30th  of  May  i8t3j  to  Meflis. 
fvtoftiMcarso  Hill  2nd  Soo^  to  Diing  a  cargo  from  that  place  to 
fla^mMcrthe  Woolwicb.  By  the  coiKlitions  of  the  charter-party^ 
MTthL^I^  fixty  running  days  were  to  be  allowed  for  the  loading 
^^  c««pt^  and  unloading  the  cargo ;  which  running  days  were 
theaothonofthc  to  be  computed  from  the  time  when  the  veflel  was  re- 
the  mmcet  ported  to  be  ready  to  receive  the  cargo,  to  ceafe  when 
Swe  wl^r^io  ^^  ca^'go  ^^"^218  ^^  board,  and  to  recommence  on  the  ar- 
<edua  the  whde  rfval  of  the  fliip  at  her  port  of  difcharge.  Freight  was 
ftdgbt  ftom  the  to  be  psud  upoTi  delivery  of  the  goods y  after  the  rate  ci 
temm  bond  pK-  <^9*  for  cvery  ton  of  hemp,  with  lo  per  cent,  on  the 
^SS^Sd  amount  thereof  for  primage,  and  ten  (hillings  and  fix- 
£in^*  pence  per  ton  for  gratification-money  to  the  mafter ; 

and  the  freighters  were  to  be  at  liberty  to  detain  the 
fhip  beyond  the  fixty  running  days,  upon  payment  of 
fix  guineas  per  day.  On  the  firll  of  Auguft^  the  mafter 
gave  notice  that  the  (hip  was  ready  to  recdve  the  cargo 
on  board ;  but  the  loading  was  not  begun  till  the  15th 
of  the  fame  month,  and  was  not  completed  till  the  8th 
of  06lober.  The  mafter  put  to  fea  on  the  i  ith  of 
03oberj  and  fteered  for  Hanno ;  but  before  his  arrival 
there,  the  convoy  for  England  had  failed.  He  was 
then  ordered  by  one  of  the  commanders  of  H.  M.  Ihips 
on  that  ftatioA  to  proceed  to  Matwick,  which  he  ac« 
cordingly  did ;  but  not  finding  a  convoy  there,  and 
the  froft  having  fet  in,  he  proceeded  under  orders^  to 
Carlfcrona^  and  wintered  in  that  port.  Being  in  want 
of  neceflary  articles  for  the  ufe  of  his  fhip  and  the  crew, 

he 
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tc  procured  fome  money  {vomMu  Jjimalin^z.  merchant        ''^,1^ 
at  Carlfcrona }  to  whom  he.  gave  a  bill  of  exchange  - 

for  the  amount  upon  a  houfe  of  trade  at  Gottenburgb ;  J^effnu^y  »5th» 
but  the  bill  being  diflionoured,  and  the  mafter  un« 
able  either  by  bottomree  or  otherwife  to  procure  money 
to  difcharge  the  debt,  proceedings  were  inftituted  by 
Mr.  AJkmalin  in  the  proper  court  at  Carlfcrona^  which 
iflued  an  injundion  to  the  mafter  not  to  leave  the  port^  ^ 

and  ordered  the  fale  of  a  part  of  the  cargo  to  recover 
the  amoimt  of  the  funis  which  had  been  advanced  for 
the  ufe  of  the  fiiip.    Fourteen  tons  of  hemp  were  ac« 
cordingly  fold  under  the  direflions  of  the  Court,  and 
the  proceeds  of  the  fale  were  applied  to  the  liquidation 
pf  the  debt.  The  veflel  then  failed  for  England  with  the 
remaining  part  of  the  cargo.     On  the  arrival  of  the 
Ihip  in  this  country,  an  action  was  entered  againft  the 
Hup  and  freight,  in  the  fum  of  ^£^5,000.  on  behalf  of 
the  holders  of  a  bottomree-bond,  which  the  mafter  had 
granted  at  St.  Peterjburgh  before  the  commencement 
of  the  prefent  voyage.    The  bond  was  pronounced  for 
by  the  Courts  its  validity  not  being  contefted.  The  fliip 
was  afterwa^rds  fold  under  a  decree  of  the  Court,  and 
the  net  proceeds,  amounting  to  ^£^1,458.  i6j.  yd.  were 
brought  into  the  regiftry.     The  owners  of  the  cargo 
gave  bail  to  anfwer  the  adion,  fo  far  as  refpeded  the 
freight,  and  to  pay  fuch  freight  as  the  Court  fhoulS 
decree  to  be  due.    They  then  brought  in  the  fum  of 
jf  1,473.  heing  the  amount  of  freight  due  for  the  part 
of  the  cargo  that  was  adually  brought  to  fFbolwicb, 
deducing  therefrom  the  value  of  the  goods  fold  at 
Carlfcrona.     The  account  was  objeded  to  on  the  part 
i>f  the  bond-holder,  and  the  matter  was  referred  in 
tihe  ufual  maimer  to  the  regiftrar  and  merchants, 

'  01  wh(> 
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The        who  resorted  that  the  whole  freight,  amoUntitig  td 
AwoEEovA.    ^2,687- 11  J.  wasdue,  and  ought  to  have  been  bk-otight 


j^^ry  ajth,  into  the  rdgiftry.    This  report  of  the  rcgiftrar  and  mer-' 
*^'^        chaHts  was-  obje£ted  to  on*  belialF  of  the  owners  of  xM 
cargo';  and  the  queftion  to  be  decided  was,  whethef 
it'fllould'be  confirmed  by  the  Court,  or  referred  back 
i&  thfe  regift rar  and  merchants  fbi'  altfeWtibri. 

For  the  ownersof  the  cargo,  JeritierdXidiHerheri'zSL* 
mitted  thkt  the  niaflet-  might  bejuftified  iti  fellihga 
part  of  thS  cargo  at  Carlfcfonay  but  contended  th^' 
freight  wis  due  otily  fdf  the  goods  delivered  itWoot' 
wicB  y  and  that  the  o^ftntti  of  the  cargo  had  a-  Ken  on 
thefreight  in  their  hands^  for  the  amount  of  the  gck)ds 
fold,  as  without  fui:hfale  the  fliip  could  riot' KaVe  pro", 
cccded  on'  her  voyage,  and  confequehtly  n6  freighl' 
coil  Id  have  been  earned  :  'I'hat  the  freighters  were  riot" 
bbtirid  to  pay  more  to  the  bondholder' than^hey*  would' 
hive  been  to  the  o^i^iiettf  of  the  (hip,  to  wKdfe  rights' 
the  bondholder  fucceedcd :  That  the  money  prdduceih 
b'y  fale  of  the  goods  at  CaH/cronay  aild  expended  upbiT 
thcf  fhlp,  was  to  be  confidefed  as  a  mere  advance  dr 
the  freight,  which  had  fmce  beeri  earned  by'  brmgirig 
the  other  part  of  the  Cargo  to  the  port' of  defllriaiioiii 
{Conjlarttm^  Harlejfen^  Edwards^ Sy  23a.)  (Graftiudihel 
MnzzoHa;  3d  Robin/hn,  240.)     That  riibney  fo'  proi* 
cured  arid  expended  w^s  to  be  corifideted  as  a  kind  <a 
forced 'loin  upon  bottbmriee,  and  fubjeS' to  thVfsume 
eoniideration  as  if  it  had  been  borrowed  upon' aH>6hd' 
of  that  ddcription.    Emerigdriy  (vol.  2. 446.)  Con/hlatOp 
(c,  ib5.)  (Vulirty  Liv.  3,  tit.  3,  du  FrefouNoUlh^  ArU 
14.)    If  fb,  the  owners  of  the  cargo  ftaiid  in  the  iaxnc 
fituation  a^  the  holders  of  a  bond  of  later  date,'  and 
are  therefore  endtled  to  priority  of  j^yment,  and 

confequently 
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donfequently  to  retain  the  freight^  fo  far  as  to  inclem-         The 
nify  themfelves  for  the  goods  which  were  fold.     {Rba* 


damantbe^  Mayer y  fupra  201.    QJEolus,  MynnCy  {xx^tz  Febriory^s^ 
300).  *^'^ 

For  the  bond-holder,  ^Adorns  ztA  Go/lling  argued  to 
the  effed  of  the  obfervations  contamed  in  the  judgment 
of  the  Court,  and  cited  Abbot,  ^So.^^Parke  on  Injur* 
ance,  tit.  Bottomry. 

Sir  W.  Scott. — :This  Is  a  queftion  refpeding  the  re- 
giftrar's  report,  in  which  lie  has  allowed  full  freight 
on  the  entire  cargo,  although  a  part  of  it  had  been 
difpofed  of,  in  order  to  enable  the  fhip  to  complete  her 
voyage.  The  TeiTel  was  chartered  to  bring  a  cargo 
from  St.  Peterjburgb  to  Woolwich^  and  failed  upon 
her  deftined  voyage  on  the  nth  of  October ^  but  was 
obliged  to  put  into  Carl/cronaj  where  the  mailer  in- 
curred confiderable  expences  on  account  of  the  ihip. 
Being  unable  to  prevail  upon  any  perfon  there  to  lend 
him  money  on  bottomree  or  o^herwife,  he  was  com- 
pelled to  fell,  and  did  fell,  part  of  his  cargo,  to  raife  a 
fupply  for  the  difcharge  of  his  debts.  A  bottomree* 
bond,  it  appears,  had  been  before  executed  at  St^ 
Peterjhurgby  the  validity  of  which  bond  is  not  con- 
tefted.  It  is  not  flated  under  what  circumftances  this 
bond  was  executed ;  but  I  am  to  prefume,  from  the 
acquiefcence  of  the  parties,  that  it  was  properly  entered 
into*  As  nothing  is  ftated  to  the  contrary,  it  is  a  fair 
inference,  that  the  bond  was  granted  under  fuch  cir- 
cumftances of  neceflity  as  would  juftify  the  mafter  in 
Jreforting  to  an  expedient  of  this  defcription. 

There  is  no  imputation  of  delay  upon  the  mafter; 

no  charge  is  made  againft  him  by  the  owners  of  the 

VOL.  !•  c  c  '  cargo, 
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Th«        cargo,  that  he  was  guiliy  of  negligence  in  preparing 
for  the  voyage,  or  that  he  either  did  or  omitted  to  do 


Mrw«ry  »5tbf  any  ihing  which  might  have  e^eded  the  due  profecu* 

tion  of  it.    It  is  quite  clear  too  that  he  was  compelled, 
by  a  neceflity  of  the  mod  imperious  kind,  to  feU  part 
^  of  the  cargo  at  Carlfcrona ;  for  it  s^pean^  that  pro* 

ceedings  were  indituted  againfl  the  (hip,  and  a  judiq^I. 
order  made  for  its  fale.  There  is  a  total  abCcnce  ef 
all  appearance  of  fraud. 

The  queftion  then  is,  upon  whonx  t^e  lofs  which 
has  enfued  ihatl  fell  ?  Whether  it  ihall  be  foftained 
by  the  owners  of  the  cargo,  or  the  holders  of  the 
bottomree-bond  ?  Whether  the  owners,  to  indemnify, 
themfelves,  have  a  right  to  withhold  the  whol^  or  any 
part  of  the  freight  ?  Now  if  I  had  to  determine  iba^ 
queftion  in  the  abftract,  I  ihouid  certainly  take  time  to 
look  into  the  authorities^  which  have  beeq  cited,  and 
to  deliberate  upon  them ;  but  it  appears  io  me  that 
I  am  not  called  upen  in  the  prefent  cafe  to  decide 
that  important  queftion.  It  is  averred  that  the  delay 
was  occafioned  altogether  by  the  owners  of  the  cargo ; 
that  they  negleded  to  put  their  goods  on  board  in  due 
time,  by  which  means  the  convoy  was  loft,  and  the 
fliip  compelled  ta  winter  at  Carl/crow^  where  the  cxr 
pences  were  neceflarily  incurred.  This  ftatement  i| 
not  contradided  by  the  owners  of  the  c^rgo ;  and  I 
muft  therefore  prefume  that  they  have  it  not  in  their 
power  to  contradid  it.  I  muft  take  the  fa£t  as  Uidm 
the  a£k  on  petition,  and  as  depofed  to  by  the  mafter  ia 
his  affidavit.  If  fo^  the  gyences  were  incurred  through 
no  fault  qf  th^  mafter  or  of  the  veflel,  but  are  to  b^ 
.imputed  enti^ly  io  the  owners  of  the  cargo.  Tbq 
goods,  it  a|qp^s,  were  not  all  put  on  board  tili  die 
Sth  of  O^0tcr^  and  the  fliip  aftwUy  fails  on  the  i  ith, 

withm 
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within  thjcec  days  afterwards,  an  tntenral  not  Ibneer    ^    ^^ 
thatn  was  abfolutely  required  to  obtain  the  necefiary  ^...........^ 

clearances.    Who  then  are  the  authors  of  the  delay  by  -f5p^«ry  »5tN 

which  the  expences  were  occaiioned  ?    According  to 

the  ftatement  which  has  been  made,  and  not  contra* 

dieted,  and  upon  which  therefore  I  muft  determinfi 

this  cafe,  not  the  owners  of  the  (hip,  but  the  freighters^ 

I  underftand  that  the  fame  facts  were  flated  to  the 

regiftrar  and  merchants,  and  had  great  weight  with 

them  in  leading  them  to  the  conclufion  to  which  they 

have  arrived*    I  have  no  heHtation  in  confirming  thdr 

report. 

The  Court  likewife  decreed  payment  of  the  pri- 
mage  and  gratification-money  to  the  matter,  in 
cafe  there  fhould  be  any  furplus  after  the  bond  was 
difcharged. 


CHARLOTTA,  Dupleix.  ^^^  ,,^ 

X814. 
Judgment. 

CIR  W.  Scott. — ^This  (hip  is  n  Ruffian  ihip,  and  has  Thccoofeiitof 

been  reftored  as  fiich,  not  having  been  found  guilty  ^^^^Li. 

of  the  oflfence  with  which  (he  was  charged, — a  breach  i«e  the  tnde  of 

of  the  blockade  of  an  American  port.    She  was  feized  with  the  eoevr; 

whilft  lying  in  the  port  of  Cork  with  a  cargo  of  j^wkhAeene. 

very  confiderable  value,  confifting  of,  tobacco,  ftavcs  ^^^^^^^'^^ 

cotton,  and  other  goods ;  and  thofe  goods  have  been  ^  p*^^^?*  ^ 

claimed  not  as  Ruffian  property,  but  iox  Briiijh  fub-  mctoftfa*'^. 

je&s,  by  Mr.  Churchy  the  fupercargo,  on  behalf  of 

himfelf  and  Meffrs.  Graham^  Brothers,  and  company, 

of  Glajgowj  merchants.— Mr.  Church  is  a  natural-bom 

fubje^  of  the  Crown  of  Great  Britain,  who  appears 

c  c  a  not 
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^    '^^         not  to  have  forfeited  his  national  charader  by  a  fettled 

_  domicil  in  any  other  country,  and  is  therefore  to  be 

March  luh^  confidered  a  Briti/h  fubjeft.  The  courfe  of  the  iranf- 
a£tions  in  which  this  (hip  has  been  engaged  is  particu- 
larly dcfcribed  in  the  evidence  given  by  him  upon  his 
examination.  He  ftates  that  the  (hip  was  deftined  to 
t  he  port  of  Belfaji^  although  the  bill  of  lading  defcribes 
the  deftination  to  Gottenburgh.  He  fays  that  *^  (he  was 
*^  provided  with  a  Ruffian  paflfport,  and  that  he  failed 
"  from  Jrchangelibout  the  aSih  of  September  1812, 
^'  having  on  board  a  cargo  of  wheat,  fail-cloth,  cordage, 
**  and  iron,  which  he  fold  at  Lijhon  ;  from  whence 
**  he  proceeded  to  St.  UbeSy  for  a  cargo  of  fait,  which 
**  he  carried  to  New  Torky  where  he  expefted  to  ob- 
**  tain  a  cargo  of  flax-feed,  having  procured  an  Englifly 
licence  for  that  purpofe  j  but,  owing  to  the  great 
length  of  the  voyage,  and  ihe  damage  which  the 
"  (hipfuflained,  (he  was  obliged  to  undergo  condder- 
"  able  repairs  at  New  Torkj  and  thereby  loft  the  fea- 
**  fon  during  which  flax  feed  might  have  been  (hipped : 
"  that  a  report  of  the  blockade  of  the  port  of  New  Tork 
^*  prevailing,  although  no  notification  had  been  given 
'*  of  it,  he  applied  to  the  Rujfian  conful  for  advice, 
•*  who  recommended  him  to  leavrf  the  port  in  ballaft, 
<*  in  order  to  avoid  moleftation,  which  he  accordingly 
**  did,  and  proceeded  in  ballaft  for  Oranocke^  in  North 
"  Carolina  ;  but,  prior  to  his  arrival  there,  was  cap- 
"  tured  by  Admiral  C(?fi&3wr;2,  who  was  going  to  take 
"  pofleflfion  of  that  place,  for  the  purpofe  of  obtaining 
"  provifions  :  that  after  the  (hip  had  been  detained 
*^  about  two  days,  and  had  her  papers  over-hauled, 
"  Admiral  Cockburn  gave  him  pcrmi(rion  to  proceed 
"  with  the  (hip  to  the  port  of  Beai^&rty  where  hft 
'^  and  his  crew  were  detained  about  f«v^nteen  days 

"  by 
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^  by  the  Americans ;  but  they  were  afterwards  re-  n 
^  leafed,  and  the  (hip  was  allowed  to  enter,  and  take  "^*'' 
'*  on  board  her  prefent  cargo."  And,  in  anfwer  to  March  w^, 
a  fubfequent  interrogatory,  he  fays  that  **  the  reafon  '^'^ 
**  of  his  taking  in  a  frefli  cargo  was,  becaufe  he  learnt 
^*  that  a  bill  of  ^£"350  fterling,  which  had  been  drawn 
by  him  at  Lijbon  on  MefTrs.  Scott,  Burn^  and  Com- 
pany, of  London^  agreeably  to  the  authority  which 
he  had  received  from  Mr.  Solomon  Van  Briemenj  of 
Archangel^  had  not  been  honoured*  H^  determined 
'^  not' to  negotiate  any  more  paper  on  the  faid  Meffrs. 
^^  Burn  and  Co.  left  they  (hould  likewifebe  difhonoured, 
^  and  to  take  no  goods  but  on  freight,  except  fuch  as 
^^  he  was  able  to  pqrchafe  for  his  own  account ;  and 
*'  having,  on  his  journey  from  Beaitfort  to  New  Tork 
**  met  with  Mr.  Silas  Pear/on^  who  made  him  air  offer 
*'  to  (hip  tobacco  on  freight,  which  he  had  at  that 
*'  time  declined  to  accept,  he  wrote  to  the  faid  Mr« 
**  Silas  Pearfony  who  was  then  at  Newbum  in  Carolina^ 
**  that  he  was  now  willing  to  take  his  tobacco  on 
'^  freight ;  in  confequence  of  which  the  faid  Silas 
^  Pearfony  who  was  glad  of  any  opportunity  of  (hip* 
^^  ping  the  tobacco  he  had  colleded  in  the  execution 
*^  of  his  agency,  caufed  the  tobacco  now  on  board  the 
^^  Charlotta  to  be  loaded,  and,  as  the  deponent 
^^  believes,  fuperintended  himfelf  fuch  loading,  by 
^^  going  backwards  and  forwards  to  Beaufort  from  the  , 
^^  different  places  where  he  had  colle&ed  the  faid 
**•  tobacco.  That  whilft  he  was  at  New  Tork, 
**  he  procured  by  means  of  Mr.  J.  G*  Bogert^  the 
'^  Ruffian  conful  there,  the  prefent  mafter  of  the 
**  Cbarlottaj  George  Dupleix,  whom  he  fent  over-Iand 
*^  from  New  Tork  to  Beat/fort ;  and  when  he  fo  re* 
^^  turned  to  that  place,  he  found  all  the  tobac<:o  on 

c  c  3  "  board.'* 
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Th«        ^^  board."    It  appears  that  he  failed  on  the  prefent 

Charlotta.   YQpg^   mtendbg  trf  carry  his  cargo  to  Belfaji  ; 

March  nth,   but  being  obliged  by  flrefs  of  weather  to  put  into  Cwk^ 

*'**'       he  was  there  feized  by  the  boats  belonging  to  fome  of 

His  Majefty's  fhips  then  lying  in  that  harbour^   on  fuf- 

picion  that  the  veiTel  was  American  property. 

This  ftatement  bears  upon  the  face  of  it  every 
appearance  of  fisdmefs;  and  I  think  it  may  be  faid 
that  there  is  a  total  abf<^ce  of  all  fraud.  No  one 
circumftance  conne£ked  with  the  tranfaftion  appears 
to  be  in  the  lead  degree  mifreprefented  or  difguifed. 
There  is  one  fact,  however,  to  which  the  Court  cannot 
fhut  its  eyes,  namely,  that  it  is  the  2jQi  of  Britijb  fub- 
je£ts  trading  with  the  enemies  of  this  country.  It  is 
not  necefiary  for  me  to  (late  that  the  parties  are  bound 
to  fliew  by  what  authority  they  have  entered  into  a  com- 
merce of  this  illegal  defaiption ;  for  there  is  no  prin- 
ciple of  law  more  recognized  than  this,  that  during 
the  exiilence  of  hoftilities  between  the  Crown  of 
Great  Britain  and  other  countries,  it  is  imlawful  for 
Britijb  fubjeds  to  carry  on  a  commercial  intercourfe 
ynih  the  inhabitants  of  thofe  countries.  The  confent 
of  the  Crown  to  fuch  a  courfe  of  trade  mufl  neceflartly 
be  interpofed  in  fome  way  or  other.  The  particular 
|qiode  in  \^hich  this  confent  may  be  exprefTed  is  not 
materiaL  It  may  be  fignified  in  a  vaiijety  of  ways, — 
by  a  li^enpe  granted  to  the  individual  for  the  fpedal 
occaf;on,  by  an  order  in  council,  by  proclamation^  or 
vmder  the  authority  of  an  ad  of  parliament^  to  wluch 
the  Crown  is  neceiTarily  a  party. 

If  it  can  be  fhewn,  tben^  that  the  confent  of  the  Crown 
has  on  this  occaiion  been  exprefTed,  either  by  licence,  by 
order  in  council,  or  by  ad  of  parliament,  which  can  by 
£ur andlegal  conftru^onbe  brought  to  bearnponit,  that 

would 
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troold  be  fuffictent  for  the  protedion  of  the  parties  5  cmaI^tta. 
and  his  lAipoffible  not  to  wifh  that  a  tranfa£tion,  which  ■ 
lias  been  conduced  with  all  poflible  faimefa,  (hould  -^^^^  ^'^* 
have  the  protedion  of  the  law  as  far  as  it  can  be  given. 
The  particular  authority  under  which  the  prefent  tranf- 
a^tion  is  attempted  tobe  juftified,  is  a  proclamation 
jflued  by  the  lord  lieutenant  of  Ireland^  dated  the 
xath  of  February  1808.,  by  virtue  of  an  act  of 
parliament  paflfed  in  the  45th  year  of  this  prefent 
Majefly's  reign.  It  is  a  procla^tion,  thmfore^ 
which  does  not  derive  its  effeft  from  the  power  of 
the  lord  lieutenant  of  Ireland^  but  which  arifes  expreft* 
ly  from  the  ftatute.  It  is  indeed  impoflible.to  main* 
tain  that  the  lord  lieutenant  poflefles  aiiy  fuch  powar 
independent  of  the  a&  of  parliament.  We  all  know 
that,  even  before  the  union  fubfifted  between  the  twa 
countries,  Ireland^  with  refped  to  its  external  relations, 
was  bound  by  the  proclamations  iflued  under  the  au* 
thorjty  of  the  Crown  of  Great  Britain.  The  repre- 
fentative  of  the  King  in  that  country  had  no  power  to 
releafe  fubjeds  from  their  alle^nce,  and  confie- 
quently  could  not  releafe  them  from  the  obligation 
of  abftaining  from  commercial  intercourfe  with  the 
enen>y.  The  whole  foundation  then  of  the  matter,< 
and  the  root  of  the  legality,  if  it  exifls,  is  to  be  found 
in  the  ad  of  parliament  fairly  and  legally  conftrued* 
I  have  looked  with  all  the  diligence  I  could  into  the 
a&  of  parliament,  and  with  every  defire  to  find  that  it 
legalized  the  tranfa&ion  in  queftion  ;  but  I  am  forry 
to  lay  that  the  refult  of  my  enquiry  has  been,  un- 
favourable, and  that  my  final  determination  mud  be 
contrary  to  the  wifh  which  I  have  exprefled.  I  con- 
ceive it  to  be  quite  clear,  that  the  only  operation  of 
the  ad  is  to  take  off  thofe  reflraints  which  were  im* 

c  9  4  poled 
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^^^  T      P^'^^  by  the  navigation-laws  upon  the  foreign  trade  of 

.        the  country,  and  in  no  degree  to  relieve  the  parties 

^"rs*."^*  from  the  difability  to  carry  on  commerce  with  the 
enemy.  The  ad  of  parliament,  however  it  may  hare 
been  underftood,  or  rather  mifunderftood,  in  brelamd^ 
was  never  intended  to  legalise  a  trade  with  the  enemy 
without  the  authority  of  a  licence  from  the  Kmg. 
There  is  one  part  of  the  tranfadion  which  (hews  that 
the  parties  themfelves  entertained  the  fame  OfMnion 
wich  refpedl  to  the  powers  given  by  the  ftatute.  The 
fourth  fedion  of  the  ad  applies  to  the>  importation  of 
flax- feed;  yet  when  it  was  intended  to  import  that 
commodity,  they  thought  proper  to  aj^ly  for  a  licence 
fo  to  do  :  and  it  is  pofitively  fwom  by  Mr.  Cburcb 
that  he  had  a  licence  for  this  flaz-feol.  Now  if  a 
licence  was  necelTary  for  this,  then  it  was  neceflary  for 
the  other  alfo ;  for  the  language  of  the  fourth  fedioa 
is  fimilar  to  ti^e  (ixteenth,  and  therefore  a  licence  is  as 
neceffiiry  in  one  cafe  as  in  (be  other.  B  ut,  without 
going  through  the  act  of  parliament,  I  am  clearly  of 
opinion  that  it  is  impoffible  to  maintain  that  it  4o^ 
more  than  what  I  have  defcribed,  pamely,  to  take  oS^ 
the  reftraints  impofed  by  former  ads ;  and  by  no 
means  authorizes  the  fubjeds  of  this  country  to  carry 
oh  trade  with  the  enemy.  I  am  under  the  neceifity  6i 
faying  that  the  ignorance  which  is  held  out  as  a  ihelter 
to  this  tranfadion,  can  afford  it  no  protecdon  whatever. 
If  it  has  proceeded  from  a  private  error  of  the  party, 
he  mufl  abide  by  the  confequences  of  that  error,  be« 
caufe  the  fubjeds  of  this  country  are  bound  to  conflrue 
rightly  the  ftatute  law  of  the  land ;  it  is  not  compe- 
tent to  them  to  aver  in  a  court  of  juftice  that  they  have 
miftaken  the  law  ;  it  is  a  plea  which  no.  court  of  juftice 
is  at  liberty  to  receive.^  If  it  was  to  be'  cpnfidered  as 
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the  error  of  the  party  alone,  I  (hould  at  once  have 
proceeded  to  the  condemnation  of  the  property  ;  but 
here  is  another  GOiifideration  which  is  entitled  to  atten- 
tion, though  the  law  muft  ftill  take  its  courfe  ; — if  the 
jGrovemment  of  that  country  has  fallen  into  an  error, 
and  has  followed,  a  couife  of  practice  which  may  have 
led  its  fubjects  into  error,  then,  between  them  r^/n- 
mimit  error facif  jus.     If  the  Government  has  involved 
itfelf  in  the  traniaction  by  permitting  entries  for  im- 
portations of  this  kind  to  be  publicly  made  at  the 
Cuftom  Houfes,  then  it  would  be  very  unbecoming  aa 
honourable  ^o^mment,  fuch  as  that  of  this  country 
Iw  for  a  long  time  proved  itfelf,  in  whatever  hands 
it  may  have  been  placed^  to  enforce  the  penalties  againft 
its  fubjects«    Here  is  a  proclamation  which  is  couched 
in  general  terms,  and  does  not  exprefs  one  way  or  the 
other,  whether  a  licence  is  neceflary  or  not.     It  is  of 
long  (landing,  being  dated  the  12th  of  February  1808^ 
and  it  is  true  that  it  had  beea  revoked  before  this  fei« 
zure  ;  but  the  fhip  came  into  port  perfectly  ignorant 
of  the  revocation.     As  this  Court  is  bound  to  enforce 
the  law,  I  am  under  the  necefllty  of  condemning  the 
property  ;  but  at  the  fame  I  mod  eameftly  recommend 
ihis  cafe  to  the  ec^uicable  confideration  of  the  Govern^ 
■aeijt. 
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AfaOm  to 

wliidima: 

been 


totihip  ^pHIS  flnp,  in  the  {Soffeffion  ofzSfaniJb  proprietor, 

jLiiy  was  feized  in  the  RiTer  Thames^  under  t  wanrm 

^^P^!SS!i!    of  this  Court  obtained  by  the  former  Briii/b  owner^  but 

^  ^^^yif  ^  ^^^  diftance  of  ten  years  after  the  pofleffion  of  die 

It  (bads  upon  t  prefent  Spani/h  proprietor  acquired  by  purchafe  finom 

*  "~      the  French  captor,  and  after  proceedings  (aid  to  hate 

been  regularly  condoded  before  the  Cmipnl  des  Prifa 

at  Paris.    Spain  was  in  a  ftate  of  neutrality  at  the  ttOM 

when  the  feizure  was  made  ;  but  hoftilities  were  after^ 

wards  commenced  by  that  country  againft  GrAil£rxMl% 

and  thefe  hare  iince  terminated  in  a  treaty  of  peace,  by 

the  conditions  of  which  Spain  has  been  placed  not  merely 

in  the  charaSer  of  a  neutral,  but  in  that  of  an  ally  cS 

Great  BriUun^  in  the  war  againft  fVm^. 

JUDGMEHT. 

Sir  fV.  Scoti. — ^There  are  many  confiderations  in  this 
cafe  to  repel  the  party  from  entering  into  a  difcuffion  of 
the  title  to  this  (hip,  and  particularly  that  which  ari(es 
upon  the  length  of  time  that  has  ebpfed  (ince  the  pur« 
chafe  was  effeded.  Here  has  been  an  uninterrupted  polk 
feflion  of  ten  years;  and  although  the  law  has  affixed  no 
particular  period  of  time  after  which  pofleffion  (hall  not 
be  dlfturbed,  yet  it  is  highly  reafonable  that  there  (hould 
in  pradice  be  fome  fuch  limitation.  It  is  merely  owing 
to  the  accident  of  the  (hip's  coming  to  this  country, 
that  the  queftion  is  now  raifed ;  and  it  might  have  bea 
twenty  years  longer  before  that  event  occurred.  Can 
it  be  (aid  that  it  would  then  have  been  proper  to  enter 
upon  fuch  an  inveftigation  ?  I  think,  certainly  not.  It 
is,  indeed,  true  as  a  general  principle,  quod  mn  valet 

ab^ 
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ab  imtiot  traHu  tetMorit  non  valet,  yet»  in  pradice.        The 
fomethixig  different  muft  be  obferved ;  a  tide  which [. 


may  have  been  originally  fiauhy,  muft  of  neceflity  be-    March  IId^ 
come  unimpeachable  by  great  laj^e  of  time.    It  is  to       '  ^ 
be  remembered)  likewife,  that  this  title  (lands  upon  a 
fale  to  a  neutral^  and  is  upon  that  account  to  be  treated 
with  a  greater  degree  of  tendemefs. 

There  is,  1  think^  fomething  of  laches  obfervable  in 
the  conduft  of  the  original  BriHjh  proprietor.  It  has 
been  faid,  that  he  could  not  have  commenced  proceed- 
ings at  an  earlier  period,  becaufe  the  (hip  did  not  fooner 
make  her  appearance  in  an  EngHJb  port.  But  it  muft 
be  remembered  that  Spain  was  neutral  at  the  time  of  the 
capture,  and  that  he  (knowing  as  he  did,  whither  the 
fliip  was  carried)  might  have  made  his  application  to 
the  Courts  of  that  country.  I  wiU  not  take  upon  my- 
felf  to  fay  with  what  fuccefs  fuch  an  application  might 
have  been  attended ;  but  I  am  bound*  to  prefume  that 
the  Courts  of  Spain^  which  was  at  that  time  neutral, 
would  not  have  fuffered  the  claim  of  a  Briiijh  proprie- 
tor to  be  illegally  divefted.  No  attempt,  however, 
appears  to  have  been  made  to  regain  poflefEon  of  th% 
fliip  by  any  proceedings  in  the  Courts  of  that  country. 

There  is  another  circumftance  likewifeto  be  taken  siriaiyfptakiai 
into  the  confideration  of  the  prefent  cafe,  and  that  is,  the  •  tmty  of  peac«' 
change  of  charaSer  in  the  relation  of  the  two  countries,  poflefiknarifiiig 
Spain  was  at  the  time  a  neutral,  afterwards  an  enemy,  ^|^but  x^ 
and  has  fiuce  become  an  intimate  friend  and  ally  of  "^^"^r 

J  gnevaacet  anuiy 

Great  Britain.  I  will  not  take  upon  myfelf  to  fay  that  *»«ft»c  ^^  war 
a  treaty  of  peace  puts  an  end  to  all  quelhons  ot  pro-  coun^  after 
perty  between  the  fubjeds  of  the  States  entering  into  ^Jl*^^* 
the  treaty  j  perhaps  it  may  be  more  ftriftly  correft  to 
fay  that  it  quiets  all  titles  of  poffeifion  arifing  out  of  the 
^ar  only.  At  the  fame  time  when  a  treaty  of  peace  has 

been 
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been  concluded,  the  revival  of  any  grievances  arifing 
before  the  war  comes  with  a  very  ill  grace,  and  is 
by  no  means  to  be  encouraged.  Treaties  of  peace  are 
intended  to  bury  in  oblivion  all  complaints  ;  and  if 
grievances  are  not  brought  forward  at  the  time  when 
peace  is  concluded,  it  muft  be  pfefumed  that  it  is  not 
intended  to  bring  them  forward  at  any  future  tioie. 
-  Now,  upon  all  thefe  confiderations,  the  chum  hav* 
ing  been  made  only  upon  the  accidental  arrival  of  the 
veflel  in  a  port  of.  this  coimtry,  after  a  laj^e  often 
years,  and  after  Tuch  changes  in  the  relative  fituations 
of  the  two  countries,  I  fhould  feel  very,  great  reludance 
in  didurbing  the  pofleilion  of  the  Spamjb  proprietor. 
lender  fuch  drcumftances,  it  cannot  be  the  duty  of  the 
Court  to  look  minutely  into  the  title,  but  rather  to  fup- 
ply  the  defects,  if  any  fuch  fhould  be  found  to  ezift. 
The  title,  however,  does  not  appear  to  be  materially 
defedive  imder  the  evidence  now  produced.  Length 
of  dme  alone  may  fuf&ciently  account  for  the  non-pro* 
duftion  of  documents.  The  owner,  perhaps,  might 
not  think  it  neceffary,  after  ten  years  poffeifion,  to 
preferve  with  exad  care  and  to  carry  about  with  him 
all  the  title  deeds.  The  Court  has  been  called  upon 
to  look  into  the  character  in  which  the  Confeildts 
frifes  acted,  whether  it  proceeded  upon  its  original 
or  its  appellate  jurifdidion :  but  this  is  a  quefUonupon 
which  it  does  not  feel  itfelf  called  upon  to  enter  on  the 
prefent  cafe.  I  fhall  prefume  that  the  proceedings  be* 
fore  the  Cwfeil  desprifes  were  regularly  conduded,  and 
fhall  dired  the  warrant  of  arrefl  to  be  fuperfeded^  but 
whhout  co(ls« 
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1814. 

n^HIS  was  the  cafe  of  a  Briiijh  (hip  engaged  in  the  The  mere  enw 
whale-fifliery,  which  was  captured  in  the  South  ft^X^ui- 
Seas,  on  the  28th  of  April  181^,  by  the  American  taty  fcrvice  of 

'  M  O'      J  tlM  enemy  If  not 

frigate  Effex^  and  recaptured  on  the  aSthof  JVi?a;^/;^^r  a  fuffident/if- 
by  His  Majefty's  floop  of  war  Barojfa.    When  taken  to  entitle  Z^ 
by  the  American  frigate,  fhe  was  laden  with  a  cargo  of  SmMtiSn^dcr 
oil,  and  had  eight  guns  and  twenty-five  men  on  board*  ^**?  ellfiT-^but^tf 
The  captain  of  the  Effex^  without  carrying  the  veffel  there  ist  fair  rem- 

.  I**  ri«ii  •  %    hUmceoftutho- 

into  port,  or  taking  out  the  cargo,  1  upplied  her  witli  nty  in  the  perfon 
ten  additional  guns  and  fixty  men,  and  employed  her  vcOei  to^hc  f<i 
under  the  command  of  one  of  his  lieutenants^  to  cruize  *";p^«>y<^t  •»* 

^  notmng  upon  tM 

againft  the  other  Britijh  veflels  in  thofe  feas,  three  of  face  of  ihe  pro- 
which  were  by  this  means  a£tually  taken.     The  force  iidateit,the 
with  which  (he  had  been  fupplied  was  afterwards  re-  fumrthat  h^a» 
duced,  and  only  four  guns  and  fifteen  men  were  found  ^^^^^^^"^ 
on  board  at  the  time  when  the  recapture  took  place.  o^»^">8ie  ihip 
The  queflion  was,  whether  this  veifel  (hould  be  con-  with  this  antho- 
demne,d  as  prize  to  the  re-captors,  or  reftored  upon  romULnde/of  1* 
falvage  to  the  BritiJ}^  owners.  fquadron. 

For  the  Re-captorsy  the  King's  Advocate  and  PhiUi- 
more  contended  for  condemnation,  under  the  autho- 
rity of  the   VASifCj  Lorriolj  {Edwards ^  185,)   and* 
the  Ceylon^  MuJac^  ((^pra  105.) 

For  the  Owners  j  the  Advocate  of  the  Admiralty  and 
Adam  contended,  that  though  the  (hip  had  been  ufed 
by  the  enemy  for  military  purpofes,  (he  had  not  been 
**  fet  JForth  for  war**  by.  any  perfoli  pd(re(fing  a  coni-* 
petait  authority  for  that  purpofe. — ^That  the  t^ptaift 
of^a'filpgle  frigate  had  no  power  to  gfant  lefters  of 
'    "  marque, 
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Tht        marque^  or  to  commifQon  other  veflek  to  aft  as  pub- 
-  lie  flups  of  war  j  and  that  great  inconvenience  might 

^/^  *Wi,    arife  from  the  permitted  ezercife  of  fuch  an  authority.— 
That  the  Court  had  never  gone  farther  than  to  allow 
to  the  eonmander  of^fquadron  the  authority  to  enlift 
ihips  into  the  military  fervice  pf  the  ftate. — That  the 
mere  ad  of  putting  men  on  board  from  a  privateer^ 
and  afterwards  ufing  the  veflel  as  a  (hip  of  war,  had' 
been  held  an  infufficient  *<  fetting  forth  for  war/'  to 
Satisfy  the  terms  of  the  prize  a£l.  (Horatio  Nelfony 
6  Robinforiy  1 20.) — That  the  employment  of  this  veflTd 
refembled  that  of  a  tender  to  a  man  of  war,  which  de« 
fcription  of  veiTel  is  not  commiifioned^  and  is  incapable 
of  taking  prizes  for  its  own  benefit, — ^That  the  Ante* 
rkan  Government  cpuld  nut  have  approved  the  con« 
du£t  of  the  commander  of  the  frigate  in  weakening  his 
crew,  by  detaching  an  officer  and  men  on  board  this 
fhip,  and  probably  would  not  have  confirmed  the  ap- 
pointment  made  by  him.-<— That  neutral  merchant  vef- 
fels  were  not  bound  to  fubmit  to  vifitation  and  fearch 
from  a  veflel  failing  under  a  pretended  comnuilion  of 
this  kind.-^That   there  was  a  fufpenfion  only,  and 
not  an  obliteration,  of  the  mercantile  charader  of  the 
velTeL— That  there  was  even  lefs  force  on  board  at 
at  the  time  of  re-capture  than  when  (he  failed  as  an 
Englijh  trading  vefTel. 

The  Court  decreed  reftitution  of  the  cargo,  but 
referved  its  decifion  with  refpeft  to  the  fhip. 

May  3d.— An  application  was  made  to  the  Court  to 
admit  an  affidavit  firom  one  of  the  witnefTes,  who  had 
been  examined  at  the  Bermudas,  where  the  prize  was 
in  the  firfl  inftance  cs^rried.  The  Court  obf(^ryed,  that 
the  examinations  were  fo  imperfectly  taken,  that  it' 

10  -"  ffiould^ 
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ihould  on  that  account  feel  Ids  hefitation  in  adnutting    ^   '^^  ^ 
any  affidavit  explanatory  of  the  depouuons,  and  fup«  _ 
plying  the  defidences  in  the  original  evidence.  ^^'M^ 

JU  DOMBNT.  JIffly  io»  1814^ 

Sir  fT.  Scott. — ^The  depofitions  in  this  cafe  were 
taken  in  fo  imperfeft  a  manner,  that  I  was  induced  to 
admit  an  affidavit  explanatory  of  fome  circumftance8« 
refpe£ting  which  the  Court  was  left  very  much  in  the 
dark.    But  I  tliink  that  the  affidavit  which  has  been 
offered  is  not  admiffible  in  its  prefent  form.    A  great 
part  of  it  contains  merely  a  repetition  of  what  has  been 
already  ftated  in  the  depofitions,  and  another  part  of 
it  appears  to  be  (till  more  exceptionable ;  for  it  amounts 
almoft  to  a  dired  contradidion  of  what  the  witnefs  had 
depofed  to  upon  his  original  examination.    He  there 
fays,  that  ^^  he  knows  (he  had  a  commiffion  from  the 
««  captsdn  of  the  American  frigate  EJfex^  to  cruize 
^^  againft  the  (hips  of  His  Britannic  Majefty."    This 
IS  now  attempted  x»  be  diluted  and  explained  away  by 
his  affidavit,  m  which  he  Swears,  that  '^  he  did  not 
*^  mean  to  fay  (he  had  any  commiffion  in  writing,  but 
^^  merely  that  the  power  or  authority  (be  had  for  (b 
^^  doing  was  derived  from  captain  Porter ;  that  he 
*^  never  (aw  or  heard  of  any  fuch  commiffion  in  writ* 
^^  ing.'*     I  thiok  it  would  be  dangerous  to  admit  an 
affidavit  containing  fo  total  a  departure  from  the  former 
datement  made  by  the  fame  witneis.    I  cannot  permit 
fo  dired  and  pofitive  affertion  to  be  withdrawn.    The 
ftatement,  which  follows  in  the  affidavit,  is  founded 
on  converfadon  only.    He  fays,  that  ^^  he- heard  rer 
peatedly  from  the  officers  and  crew  that  the  EJeK 
had  failed  as  a  (ingle  (hip  from  New  Tark,  on  a 
^^  cruize  to  the  coaft  of  Srqfil^  and  that  (he  was  not 
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**  viftualled  or  ftored  for  a  longer  trrnze ;  but  that 

.  *'  captdin  Porter,  bearing  there  were  a  number  of  Brh 

^^  2dth,     «6  //^  veflels  round  Cape  Hom^  did,  of  his  own  accord, 
**  and  without  any  in(lru£lion  from  his  Government, 
*^  proceed    round    Cape  Horn  to  the  coaft  of  ChiR 
**  and  Peru.^*     Now  this  is  a  matter  upon  which  the 
Court  does   not  require  any  explanation.     Captain 
Porter  was  cruifing  in  thofe  feas,  and  bow  he  came 
there  is  by  no  means  material.    The  converfation  of  the 
officers  and  crew,  fuppoiingit  to  have  been  corredty 
reprefented  by  this  man,  is  not  to  be  dep^ded  on, 
for  they  may  have  beeii  ignorant  as  to  what  were  the 
real  ini^rudions  to  the  fuperior  officer ;  and  it  is  qm'te 
impoffible  that  the  Court  ihould  take  it  from  his  un« 
derflanding  of  their  converfation.     It  is  upon  mere 
converfation,  too,  that  he  founds  his  belief  that  cap* 
fain  Porter  had  no' authority  from  his  Government  to 
commiilion  this  Ihip  ;  for  he  fays,  ^^  that  upon  captain 
"  Porter\  charging  him  with  piracy  in  having  cap- 
**  tured  an  American  veffel  when  his  letter  of  marque 
•*  was  not  againft  the  United  States,  this  appearer 
^^  told  him,  that  what  he  had  himfelf  done  was  much 
more  irregular,  for  that  he  had  armed  and  fent  this 
veffel,  the  Georgiana,  cruifing,  without  having  any 
authority  from  his  Government  to  do  fo ;  and  that 
*^  the  faid  captain  Porter^  in  reply,  did  not  fiaiy,  or 
•'  pretend,  that  he  had  any  fuch  authority  ;  but  merely 
*<  laid  that  the  officer  he  had  put  on  board  the  faid 
*^  veffel  was  a  commiflioned  officer/*     I  think  that  I 
am  not  at  liberty  to  confider  this  affidavit  as  any  part 
of  the  evidence  before  the  Court, '  and  (hall  therefore 
difmifs  it  endreiy  from  my  confideration. 

Then  how  (lands  the  cafe  upon  the  original  evi- 
dence? The  veffel,  it  appears,  was  captured  by  an 

American 
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American  frigate,  aiirf  ^  ntrtrfber  of  mc*  and  gui»  t^reiire   >,    *^^  . , . 
put  ofif  b6ard,  ti Ader  t  eoWmiffioiWd  ofHcef  j  1*lw  waSs  -  -7 

direfterf  to  cf tiiitfe  againft  flf /Vj^  t^effete  j  which  h6  afc-     ^/jj'  *<^fr* 
cordmgly  did^  aftrf  ftk^eeded  fti!  making  i^icfi  cap*- 
tures^.     The  veflel,  thercfirfe',^  ^'as  cWga'ged  m  idixtA 
hoftHities. 

The  queftkwl  is',  whether,  u Ader  the  worcfe^  of  the 
prize  aft^  this  ftip  id  feffkidmly  ^^  fet  fortW  for  wai*,** 
fe  as  to  entitle  the  cafptoi^^  W  cAndemnatioit  6(  htt  a^ 
prize  of  war,  aceori^g  to  tifc  origihafl  hvt  of  recap* 
(ure,  and  atfo  accordinr^  to  the  claufc  of  the  ftatuW 
excepting  reffelsr  which  ha^e  beew  "  fct  forth  fof 
*'*  war,"  from  the  more  tttodei*n  tifage  of  riftitutSori 
upon  falvage. 

ft  has  been  uftlat  for  theGoutt  to  look  iii-  thtt  ffrff 
place  for  tftc  commiflioh-  of  war,  befcaiife  where  that 
i^  to  be  fo^hd,  nothing  mbre  iff  Wanted.  Where  thrf 
ihip  has  been  armed  without  any  authority,  That  harf 
riot  of  itfelf  beert  held'  fufficieiit  to-brin^  the  cafe  widiirf 
the  exception  of  the  claufe  j  for  the  Court  has  nievet' 
gone  fo  far,  as  to  fey  t;hat  a' mere  arming  will  do,  not-^ 
withftartding  the  marginal  note  to  the  prize  aft,  Which* 
**  feem«to  makeufirtgas^afliipof  war*'fufficient^.  Thef 
Gourthasalways  requii'ed  that  there  fliobld  be  Tome  fkm* 
blance  of  authority,  although  it'  has  not  thought  it  necef- 
ftiry,  in  the  cafes  which  have  Been  brought  before  it,  to 
look  very  minutely  intb  tfe^  foundation  of  that  autliority. 
ff  Tailors  were  merely  to  put  arm^i  on*  boai*d  a  veflel*, 
and  go  out  upon^  a  cruiize,  I  think  there  would'  bi^  a 
deficiency  of  authority,  and'  that  the  veflel  could'  nof 
be  confidered  as  "  fiet  forth  fdt^  war,"  according  to  thc^ 
tru^  conftrudion  of  the  a€t  of  parliament;  Autf  where 
there  is  a  fair  fembiance  of  authority,- and  nothing 
upon  the  face  of  the  proceedings  to  invalidate^^  it,  thtzt^ 
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G  oTwAKA.   ^^  Court  has  been  in  the  habit  of  confidcring  fufficient- 
In  the  cafe  of  the  Cqftorj  before  the  Lords  of  Appeal^ 


jprUiin^^  (i795)>  the  authority  of  the  commander  of  a  fleet  was 
coofidered  as  fuffident,  though  the  veflfid  was  not 
jcarrted  into  port  or  adjudged.  And  in  the  cafe  of  the 
Ceyhn^  Cfupra  105),  this  Court  held  ,that  the  employ- 
ment of  a  (hip  for  the  purpofes  of  war,  under  the 
authority  of  the  Governor  of  the  Mauritius^  was  fuf- 
fident  to  conftitute  it  a  public  (hip  of  war.  But  it  is 
(aid  that  this  cafe  goes  ^ther — ^that  here  was  no  au- 
thority from  the  commander  of  a  fleet,  but  the  mere 
a£i;  of  an  individual  officer  commanding  a  (ingle  fri- 
gate. Take  it  to  be  as  ftat^,  that  it  is  the  ad  of  an 
officer  commandmg  one  fliip  only,  the  diftin£don  does 
not  appear  to  me  to  be  veFy  material.  When  it  has 
been  held,  that  the  commander  of  two  or  three  fliips 
may  fuffidently  *^  fet  forth  for  war,"  it  is  not  going 
much  farther  to  fay  that  the  commander  of  a  iingle 
(hip  may  poflefs  the  fame  authority.  '  There  is  nothing 
in  the  evidence  to  fliew  that  there  were  not  other  veflels 
under  the  command  of  this  very  officer ;  but,  taliiog 
it  to  be  otherwife^  the  diflindion,  as  I  have  already  {aid, 
^es  not  appear  to  me  to  be  material.  A  great  deal  has 
been  faid  with  refpecb  to  the  inconvenience  that  might 
arife  to  the  commerdal  interefts  of  this  country,  if  the 
commanders  of  fmgle  frigates  fliould  be  allowed  to 
commiffion  all  the  prizes  they  may  happen  to  take. 
The  argument  ab  inconvenUnii  may  be  very  ftrong  when 
applied  to  cafes  otherwife  doubtful ;  but  it  is  not  to  be 
intended  that  the  law  would  introduce  any  inconve* 
nience.  No  particular  inconvenience  has  been  pointed 
out,  and  I  confefs  It  does  not  occur  to  me  how  any 
could  arile.  It  certainly  would  not  occafion  a  greater 
number  of  captures  by  the  enemy,  for  they  may  be  as 
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cafily  made  without  as  with  a  commiffion ;  and  if  the  ^  The 
American  law  be  the  lame  as  our  own,  the  only  quef- 
tion  would  be,  whether  the  prize  ihould  be  condemned  4^*^  a^ih, 
to  the  individual  captor,  or  to  the  American  Govern- 
ment ;  the  decifion  of  which  queftion,  in  either  way, 
could  aflFord  but  little  confolation  to  the  Britijh  owner. 
There  does  not  appear  to  me  to  be  fuch  an  eflential  and 
folid  di(lin£tion  between  this  and  the  two  other  cafes, 
as  (hould  induce  me  to  apply  a  diflFerent  rule.  The 
(hip  was  fupplied  with  additional  arms,  and  was  em* 
ployed  in  cruifing  againft  Biitijh  veflels,  fome  of 
which  (he  aftually  fucceeded  in  capturing — T^on  conftat 
ths^t  (he  was  not  fo  employed  under  fufficient  autho* 
rity.  I  (hall  therefore  condemn  this  veiTel  as  prize  to 
the  re-captors. 

N.  B.  The  (hip  and  cargo  were  in  the  firil  inftance 
carried  to  the  Bermudas^  and  afterwards  fent  on  to 
London  with  the  confent  of  the  parties,  and  under  the 
fandion  of  the  Court.  Freight  was  on  a  fubfequent 
day  (20th  July)  decreed  to  the  re-captors  for  the  voyage 
from  the  Bermudas  to  this  country. 
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May  i8>  iSi4.  DIUGENTIA,   MOLLBR. 

rvTiTeU^dStcr!  T^HIS  Danijh  vcffeU  with  various  othi^rs.  of  the  fame 
wardi  abandons  iiatiou,  was  lyinEr  in  the  river  Ta^us^  la  the  month 

her,  and  then  r    ^      '  oni  t  iiiiii  n  r 

another  takes  the  01  Augujl  1808,  aoa  was  theiie  blockaded  by  a  fleet  01" 
thTiaft  feboi  b  His  Majcfty's  (hips,  under  the  command  of  Vice-Ad-» 
wtl^-^a^J^tlfe  "^^^^  '^^^  Charles.  Cotton.  Upon  the  evacuation  of 
ad  of  a  con>.  Portugal  by  the  French  forces,  ii^,  virtue  of  the  cox^yeo- 
quiihing  that  tiou  of  Cwtra^  this  and  the  other  Dani/f)  veOels  ia 
rthcrwTfrhave  ^^e  Portuguefs  ports  were  taken  poffeffion  of  by  thq 
fr^JSifj^dhu  fquadron  under  the  command  of  Sir  C.  Cotton^  but 
crew  is  binding  were  relcafcd  by  orders  from  him  before  his  return  to 
ofau  under  him.  England.     Upon  the  arrival  of  Admiral  Berkeley^  bj 

whom  Sir  C.  Cotton  was  fucceeded,  in  January  1809, 
the  veiTels  were  again  feized,  and  fent  to  England^  m 
confequence  of  an  order  iflued  by  the  Lords  Commiii> 
fioners  of  the  Admiralty  to  fend  home  for  legal  adjudi- 
cation all  Datiijh  and  other  foreign  vefiels  then  ia  the 
Tagusy  which  were  in  that  river  prior  to  the  evacuation 
of  Portugal  by  the  French.  The  fhip  was  originally 
condemned  as  taken  by  a  fquadron  of  His  Majefty's 
fhips  under  the  command  of  Admiral  Berkeley  ;  but 
an  appearance  having  been  afterwards  given  for  Sir 
C.  Cotton  and  his  fleet  as  the  aftual  captors,  the  decree 
of  condemnation  was  refcinded,  in  order  that  the 
claim  of  Sir  C.  Cotton  might  be  propounded.  The 
quefUon  was,  whether  the  fleet  of  Sir  C.  Cotton  or  that 
of  Admiral  Berkeley  were  entitled  as  tTie  captors  to  the 
benefit  of  the  prize. 

Judgment. 
Sir  W.  Scott.^^This  is  a  queftion  affeding  property 
of  much  greater  value  than  that  which  (lands  for  the 
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immediate  decifiop  of  the  Court,  and  refpefts  the  in-  -^^^^J^^ 
terefts  of  two  highly  meritorious  officers,  to  both  of  . 

whom  the  Court  would  be  defirous  of  giving  a  (hare  ^^^^^\ 
of  the  benefit ;  but  it  fo  happens  that  their  interefts  arc 
in  perfed  oppoTition  to  each  other.  As  it  is  impof- 
fible,  therefore,  that  the  claims  fliould  co-exift,  the 
Court  is  bound  to  decide  upon  them  according  to  their 
legal  merits,  which  muft  depend  upon  this  queftion^ 
which  of  them  was  the  aftual  captor  ?  that  is,  not  only 
which  is  the  perfon  by  whom  a  feizure  was  made,  but 
which  is  the  party  legally  entitled  to  the  charafter  of 
captor  J  for  there  may  be  many  fucceffive  captors,  but 
only  one  can  be  legally  entitled  as  captor  to  the  benefit 
of  prize.  If  one  party  takes  a  veiTel,  and  afterwards 
abandons  her,  and  then  another  takes  the  fame  velTel, 
the  lafl  feizor  is  in  law  the  only  captor.  To  this  it 
mufl  be  added,  that,  the  aft  of  the  commander  is  bipd- 
ing  upon  the  interefts  of  all  under  him,  and  that  he 
alone  is  refponfible  for  cofts  and  damages.  He  has  a 
right  to  examine  the  (hip's  papers,  and  to  detain  or 
not,  according  to  his  Own  notions  of  propriety.  He 
may,  perhaps,  a£t  erfoneouily,  atid  relinquifh  what 
would  have  been  good  prize  to  himfelf  and  his  cfew. 
But  if  he  does  difmifg  what  he  had  before  feized  upon, 
the  intereft  of  himfelf  and  all  under  him  is  concluded 
by  his  ad,  and  the  faifie  veflel  lies  open  to  feizure  by 
.any  other  captor  who  may  exercife  a  founder  difcre- 
tion.  Subjed  to  thefe  principles,  I  have  to  examine 
the  fads  of  this  cafe. 

The  caufe  was  proceeded  in  originally  by  Admiral 
Berkeley  and  his  fleet,  but  an  exclufive  intereft  was 
afterwards  fet  up  by  Sir  Charles  Cotton  and  his  fleet, 
on  the  ground  of  an  anterior  feizure.  The  evidence 
comes  before  the  Court  ifi  a  maimer  not  very  favour- 
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able  to  the  claim  which  has  thus  been  fet  up  by  Sir 
C  Cotton ;  the  preparatory  exammations  being  totally 
filent  as  to  any  other  feizure  except  that  made  by  Ad- 
miral Berkeley.    The  allegation  \vhich  had  been  given 
in,  propounding  the  intereft  of  Sir   Charles  Cotton^ 
flates,  *'  that  in  purfuanceofthe  definitive  convention 
**  entered  into  for  the  evacuation  of  the  kingdom  of 
Portugal  by  the  French  army,  and  which  definitive 
convention  was  ratified  by  the  faid  Sir  Charles  Cot* 
'*  tonj  as  the  commander  in  chief  of  His  Majefty^ 
•*  (hips  and  veffels  on  the  coaft  of  Portugal  the  French 
army,  then  in  the  pofleffion  of  Lijbon  and  other 
places  in  Portugal,  did,  withm  the  time  allowed  and 
^'  agreed  upon  by  the  faid  convention,  evacuate  the 
^*  faid  country  ;  and  thereupon  the  faid  (hip  the  Dili* 
gentiay  then  lying  in  the  river  Tagus,  and  other 
Danijh  and  foreign  ve(rels  then  lying  in  that  and 
•'  other  rivers  and  ports  of  Portugal^  and  which  bad 
'^  been  fo  as  aforefaid  blockaded  by  the  faid  fleet,  werev 
^^  in  purfuance  and  obedience  to  the  orders  and  direc* 
*^  tions  of  the  faid  Sir  Charles  Cotton,  feizedand  taken 
^*  as  prize  by  the  (hips  and  ve(rels  compofing  the  faid 
*'  fleet  under  his  command,  orfome  of  them,**     An4 
for   proof  of  the  fa£ls  here  ftated,    reference  has 
been  made  to  the  anfwers  of  Admiral  Berkeley^  who 
admits  generally  that  he  believes  the  article  to  be 
true ;  and  terms  fomewhat  fimilar  are  ufed  by  the  wit- 
iie(rtrs  upon  their  depofitions.     They  fpeak  very  much 
to  the  fame  effed:,  and  it  is,  I  thmk,  to  be  taken  as 
proved  that  a  fort  of  a  feizure  was  made.     The  alle* 
gation  further  pleads,  *^  that  in  order  more  e(re&ually 
to  keep  pofle(fion  of  and  fecure  the  faid  (hip  Dili* 
gertia,  a  prize-mafter  and  feveral  ^men,  from  on 
^  board  one  of  His  Majefty's  frigates  belonging  lo  the 
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faid  fleet,  were,  on  or  about  the  3d  of  September        Th* 
**  1808,  put  on  board  the  faid  (hip;  and  fuch  prize*  ^ 

*'  mafter  then  took  pofleflion  of  the  papers  belonging  Ma^  i^th. 
*^  to  the  faid  ihip,  and  took  out  part  of  the  crew 
'^  thereof,  and  took  fuch  other  meafures  as  were  ne- 
*'  ceflary  for  fecuring  the  faid  prize  to  the  faid  fleet.** 
Now  I  mud  certainly  underftand  this  as  pointing  to  a 
continuation  of  pofleflion  under  the  feizure  pleaded  in 
the  former  article.  To  this  part  of  the  allegation,  the 
gentlemen  who  have  ably  conduced  this  caufe,  have 
not  ventured  to  read  the  anfwer  of  Admiral  Berkeley  ; 
nor  is  there  any  evidence  whatever  to  prove  the  con- 
tinuance of  pofleflion  by  Sir  C.  Cotton^  though  it  is  in 
reality  the  main  fad  in  the  caufe  ;  for  the  only  quef* 
tion  is,  whether  there  was  a  continued  pofleflion  by  the 
fleet  of  Sir  C  Cotton  or  not.  If  the  pofleflion  was  not 
continued,  then  the  claim  made  on  their  behalf  falls 
to  the  ground :  it  becomes  at  once  a  cafe  of  commcm 
capture  made  and  relinquiflied,  and  thus  left  open  to 
the  rights  of  any  other  captor  who  might  choofe  to 
take  pofleflion  at  a  fubfequent  time.  A  feizure  was 
certainly  made  by  Sir  Charles  Cotton* s  fleet,  but  whether 
by  way  of  prize,  or  for  what  other  purpofe^  does  not 
cxadly  appear.  It  might  be  for  the  fake  of  delibera« 
tion  only,  or  for  anfwering  events  which  might  occur 
under  the  extraordinary  circumflances  attending  the 
evacuation  of  Portugal.  It  is  left  perfedly  equivocal 
on  the  evidence,  whether  the  feizure  was  made  in  the 
way  of  prize  or  not.  It  appears  that  the  Danijh  flags 
were  left  flying  when  Admiral  Berkeley  came  to  Lijbon^ 
and  that  the  fliips  were  under  the  control  of  the  Danijh 
mafters  and  their  crews«  They  were  very  much y«i 
jurisy  and  though  fome  a£ts  were  done  which  looked 
like  an  intention  of  employing  them  as  exigenp^ 
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hitants  and  their  propisrty^  in  cafe  the  enemy  fbouU 
Mny  i8th,     ireturn,  yet  there  was  nothing  tp  (hew  an  intention  of 
proceeding  againft  them  as  prize.     It  feems  to  have 
been  the  perfuafion  of  Sir  C.  Cotton  %  mind,  that  the 
ftips  were  proteded  uR()er  the  convention,  and  that^ 
ading  upon  a  delicacy  of  that  kind,  he  forbore  to  treat 
them  as  enemy's  property.     He  would   fcarcely  havp 
left  them  in  a  (late  in  which  they  wxre  left,  if  he  had 
thought  that  they  were  liable  to  be  treated  as  prize. 
It  appears  that  one  of  the  veflels  under  fimilar  circum- 
ftances  was  a£lually  fold  by  her  owners ;  but  this,  it  is 
faid,  was  done  without  the  knowledge  of  Sir  Charles 
Cotton :  others  efcaped,  and  went  out  of  port  without  his 
having  heard  of  their  departure.  I  cannot,  without  fome 
reflection  on  his  condud,  fuppofe  that  he  would  have 
been  negligent  enough  to  have  permitted  thefe  a^  to 
have  taken  place,  if  he  had  confidered  the  veifelsas  prize 
of  war.    The  intention,  probably,  was  to  employ  thein 
in  conveying  away  Portugue/e  fubjeds :  but  this  will 
not  (hew  that  they  were  confidered  as  prize.     Under 
the  trepidation  and  alarm  which  at  that  time  exifted  in 
Portugal,  any  veffel  of  any  country  might  have   been 
warrantably  feized  for  fuch  a  purpofe;  and  there  would 
have  been  no  fcruple  with  refpetl  to  the  feizure  of  any 
ve(rel  of  any  nation  at  that  time  in  an  emergency  of  thut 
kind.  Then,  it  is  faid,  that  the  being  in  the  port,  was  i^ 
itfelf  a  poffe(&on  ;   but  how  were  (hey  detained  in  the 
port  ?  certainly  not  by  any  reftridtion  of  Sir  Charles  Cot- 
ton's.  Some  of  them,  it  appears,  were  fold;  another  of 
them  took  a  cargo  on  hoard,  and  failed  without  any  o}^ 
ftrufUon  from  the  Brit{/h  Admiral.     Thofe  that  re- 
mained were  not  detained  by  any  force  impofed  by  Sir 
C.  CatOM.    They  migh^  perhaps  h^e  remained  there 
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through  fear  of  capture  at  fea,  perhaps  from  an  errow 
ous  interpretation  of  the  convention,  fuch  as  Sir  C.  Cotton 
himfelf  appears  to  have  laboured  under.  I  think  all  '^"3,^^^* 
the  evidence  as  to  what  pafled  afterwards  (hews  clearly 
that  they  did  not  coniider  themfelves  as  detained.  The 
mafters  remonftrate  againft  the  fcizure  made  by  Ad» 
miral  Berkeley — plead  the  authority  of  Sir  C.  Cotton  for 
their  liberty  — aflert  their  perfedl  right  of  protedion^ 
under  the  convention,  and  under  the  conduft  obfervcd 
by  Sir  C  Cotton  :  They  maintain  that  the  feizure  made 
by  Admiral  Berkeley  was  in  direfl:  contradiction  to 
the  condufl:  of  his  predeceffor.  Nothing  can  be  clearer 
than  that  they  were  free  from  all  apprehenfions  that 
their  (hips  were  detained  in  order  to  be  fent  to  England 
for  adjudication.  Sir  C.  Cotton  having  abandoned  pof- 
fedion,  makes  no  fubfequent  feizure,  but  comes  to 
England  J  having  previoufly  given  orders  to  reftore  the 
flags  and  (hip's  papers  to  fome  of  the  vefTels ;  and  it  is 
clear  that  he  directed  the  reftitution  under  a  decided 
interpretation,  which  he  had  taken  upon  himfelf  to 
make,  of  the  convention.  In  his  letter  he  fays,  *'  It 
*^  appearing,  by  a  communication  from  the  Danijh 
*^  deputy-conful  at  St.  Ubes^  that  the  colours  and  papei^ 
**  of  the  veflels  of  that  nation  there  are  in  your  pofTef- 
*•  (ion,  I  de(ire  you  will  forthwith  return  to  the  mafters.  » 

*^  of  the  faid  veflels  their  refpec^ive  colours  and  papers, 
*'  and  withdraw  any  men  that  may  have  been  placed 
on  board  them  from  His  Majefty's  (hip  under  your 
command,  leaving  them  to  aft  agreeably  to  the 
ftipulation  of  the  treaty,  of  which  an  extract  is  eh- 
clofed  herewith  for  your  information.'*  It  is  true 
that  this  order  is  confined  to  the  (hips  lying  at  St.  Ubes ; 
but  it  is  not  to  be  fuppofed  that  they  were  treated 
more  favourably  than  thofe  which  were  lying  at  Lijbony 

or 


4IO 


CASES  DETERMINED  IN  THE 


Tiw        or  clfewherc  in  Portuzal.    I  muft  m^ume  that  the 

DiLlGKNTlA.  ,,  !?•  Lr%./Y/ff«*t 

^  papers  and  colours  belonging  to  the  Dantjh  (hips  m  the 

liay  i%\h^  Tagus  were  not  taken  at  all,  or,  if  taken  at  firft, 
*  '^*  were  afterwards  reftored.  Sir  C.  Cottoris  pofleifion 
being  thus  abandoned,  and  the  mere  remaining  in  port 
not  being  what  the  Court  has  held  to  be  perfonal  pof* 
fei&on,  on  what  ground  can  the  claim  reft  ?  If  ever 
Sir  C  CQtion  had  entertained  views  of  prize,  he  had 
abandoned  them,  and  this  abandonment  is  condufive 
againft  himfelf  and  all  under  his  command, 

I  come  now  to  confider  the  acts  of  Admiral  Berkeley^ 
and  thefe,  it  has  beenfaid,  are  to  be  interpreted  altogether 
by  the  order  ilTued  from  the  Admiralty.  I  cannot  agree 
to  that  propofition  to  the  extent  in  point  of  effed  ia 
which  it  has  been  ftated.  If  the  Admiralty  iflued  an  order 
for  the  capture  of  a  particular  (hip,  that  will  notaffed  the 
intereft  of  the  captor  in  the  prize  which  he  may  make. 
The  order  of  the  Admiralty  would  juftify  the  feizure 
fo  far  at  leaft  as  to  indemnify  the  captor  from  coftsand 
damages,  but  it  would  not  affed  any  beneficial  intertft 
that  he  might  derive  from  the  capture.  The  title  of 
the  captor  would  be  precifely  the  fame,  whether  he 
was  ading  upon  bis  own  difcretion,  or  in  obedience  to 
the  orders  of  the  Admiral y.  Whatever  information 
the  Admiralty  might  have  had,  or  whatever  might  be 
their  notion  of  the  fad  or  of  the  law,  with  refpect  to 
any  intereft  to  be  derived  from  the  capture,  would  not 
in  the  leaft  alter  the  cafe«  The  queftion  is,  whether  the 
acts  done  by  Admiral  Berkeley  would  give  him  an  in- 
tereft; for  fuppofe  the  Admiralty  (hould  think  Admiral 
Berkeley  not  entitled,  Ti&J/ would  not  influence  the 
decifion  of  the  queftion  before  the  proper  tribunal. 
Bui  has  not  the  Court  reafon  to  fuppofe  that  the  Ad« 
miralty  were  left  very  much  in  the  dark  as  to  the  re^ 
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ftate  of  things  ?  It  appears^  I  think,  from  the  docu-         The 
ments  before  the  Court,  that  matters  were  not  very    ^'"^"'^'^ 
ac(furately  reprefented  to  them.     It  is  obfenrable  that     May  iStk. 
in  the  letter  from  the  Secretary  of  the  Lords  Commif-        ***** 
fioners  of  the  Admiralty  to  Admiral  Berkeley^  which 
mentions  their  having  taken  the  opinion  of  the  King's  ^ 
Advocate,  no  mention  is  made  of  the  convention  of 
Cintra.  The  letter  is  in  thefe  terms :  "My  Lords  Com- 
miflioners  of  the  Admiralty  having  required  the 
opinion  of  the  King's  Advocate,  whether  Danljh  and 
other  foreign  (hips  now  in  the  Tagus^  which  were 
in  that  river  prior  to  the  evacuadon  of  Por/t/^^/by  the 
^^  French,  could  be  confidered  as  prize,  and  fent  to  Engm 
'*  land  for  adjudication,  or  whether  they  are  to  be 
*^  confidered  as  taking  the  benefit  of  a  neutral  port ; 
'  ^  I  am  commanded  to  tranfmit  to  you  a  copy  of  the 
^'  opinion  of  the  King's  Advocate  on  the  queflion,  and 
<<  to  fignify  their  Lordihips  direction  to  you  to  fend  to 
^*  England  for  legal  adjudication  any  fhips  now  in  the 
'^  Tagusy  which  may  come  within  the  above  defcnp- 
^*  tion."     I  cannot  attribute  to  this  order  any  other 
effect  than  as  guaranteeing  Admiral  Berkeley  In  fending 
home  the  fhips  for  adjudication,  and  in  juitifying  him 
in  doing  whatever  was  neceffary  for  th^t  purpofe  ;  the 
Board  of  Admiralty  being  perhaps  at  the  time  of  ifTu- 
ing  this  order  in  fome  degree  of  ignorance  whether 
poffef&on  had  been  given  up,  or  not,  and  thinking  per- 
haps that  an  order  was  neceffary  for  their  feizure,  if 
they  had  been  abandoned.     In  this  flate  of  things. 
Admiral  Berkley  finds  thefe  veffels  denuded  of  all  pro* 
tection  under    the  convention,    which  Sir  C.  Cotton 
appears  to  have  thought  them  entitled  to,  but  which 
this  Court  has  decided  otherwife,  and  from  which 
decifion  there  has  been  no  appeal.    The  fhips,  how« 
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diliIenti      ^^^^'  ^^^  ^^  entitled  to  the  general  protection  of  a 
neutral  port;  and  it  woald  have  been  hazardous  for 


^°^^^^*  Admiral  Berkeley  to  havefeiaed  without  orders,  and 
fent  away  thcfe  veffels,  fubjeft  as  they  undoubtedly 
muft  have  been,  to  a  Portugue/e  territorial  daim.  If 
be  had  ventured  to  have  fei^ed  them  without  orders,  he 
muft  have  taken  the  confequences  of  his  own  ad. 
Now  it  is  an  eftabliihed  rule  of  law,  that  a  claim  of 
neutrality  of  territory  can  be  made  by  the  neutral  go- 
vernment only  ;  and  it  appears  that  the  Government 
oi  Portugal  did  make  fuch  a  claim,  though  it  was 
afterwards  withdrawn,  upon  a  ftrong  reprefentatioti 
made  by  the  Government  of  this  country  as  to  the 
hoftile  difpofition  fhewn  by  Denmark  to  the  genenil 
caufe  of  Europe^  and,  as  I  believe,  particularly  on  ac- 
count of  the  refiftance  made  by  the  Danes  to  the  return 
of  the  Spanijh  troops  under  Rcmana  to  .the  Peninfuk. 
It  was  not  thought  decorous  for  Poriugaly  relieved  as 
ihe  was  by  this  country  from  the  prefence  and  opprei&oii 
of  the  enemy,  to  perfiH:  in  fuch  a  claim  ;  and  it  was  ac- 
cordingly withdrawn  upon  the  remonftrance  being 
made. — Thefe  fhips  then  are  not  entitled  to  the  pro- 
teftion  of  the  convention,  nor  to  that  arifmg  from  a 
neutral  territory  ;  for  the  claim  which  was  made  upon 
that  ground  has  fmce  been  withdrawn.  The  ifhips 
themfelves  were  in  the  pofieflion  of  the  Danijh  mailers, 
and  the  papers  in  the  hands  of  their  own  Danijh  conful. 
They  were  feized,  it  is  faid,  pro  formd^  for  the  pur 
pofe  of  ejefting  the  Danijh  matters,  and  liberating  them 
from  the  refponfibility  which  lay  on  them,  whilft  they 
continued  in  pofleffion.  The  expreiTions  of  Admiral 
Berkeley^  in  the  letter  fent  to  Kennedy^  the  agent  of 
Sir  C.  Cotton^  as  agent  of  the  captor,  are  fuffidently 
explained  by  the  fa£t  of  entire  ignorance  oJF  Admirri 
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Berkeley,  at  that  time  that  the  poffeffion  of  Sir  C.  Cotton 
had  been  withdrawn.  It  would  be  very  awkward,  in 
point  of  fornnif  the  Cdiicti wiere  fo  condemn  thefe  ihips 
as  prize  to  Sir  C  Cotton^  when  the  depofitions  of  the  wit- 
heflfes  afcribe  thefei2}i»retoAdmiifal  Arkeleycmlji  aiKT 
t'he  anfwers  which  admit  an  original  feksure  by  Sir  C 
Cotton^  do  not  admit  a  continuance  of  poffi}(Soniii^him.'-« 
bi^  the  abfence  thep  of  all  evidence  as  ta  a  conti&uied 
pofieSion  under  the  firfl  feizupe,  it  would,  I  f^y,  be  ex- 
tremely awkward  in  point  of  form  to  condemn  taSir  C 
Cotton  ;  but  not  in  point  of  ferm  only,  butlikewife  of 
hvr  and  fubftantial  juftice;  for  I  think  there  is  evidence 
to  (hew  that  Sir  C.  Cotton ,  from  motives  of  delicacy,  and 
a  nice  interpretation-  of  the  convention,  thought  tbefe 
veffels  were  not  liable  to  be  condderedas  prize,  and 
cither  by  miftake  of  faft  or  law,  relinqui(hed  poffeffion^ 
and  by  fo  doing  abandoned  the  right  of  himfelf  and' 
of  thofe  under  him.  I  muft,  therefore^  pronounce 
for  the  exclufive  intereft  of  Admiral  Berkeley ;  hut  I 
direft  the  cxpences  oi  Sir  C.  Cotton's  claum  to  be  paid^ 
out  of  the  proceeds. 


4i> 

The 

DiLlGENTIA. 

May  iMi^ 
xSx4. 
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^'^^^  BLENDEN-HALL,  Baer. 

torfa fti^J  ^HIS  BrUlJh  veffcl  failed  from  Portfmutb  on  die 
a  legal  intereft  2y  i\i  oi  November  18139  with  a  cargo  of  naval 

divefted  without  flores,  bouod  for  the  Bermudas f  and  proceeded  on  her 
;^J^  "'  voyage  under  convoy  of  His  Majefty's  fhip  Severn  dll 
^^*^*tSKw  ^^^  2d  of  December y  when  ihe  feparated,  in  confequence 
cfficsn  or  any  of  tcmpeftuous  wcathcr,  which  continued  until  the  5th 
th*  sroLodTIir  of  t^^  f^n^c  month,  and  occafioned  great  damage  to  her 
SSJtodifo^  hull  and  rigging.  In  the  afternoon  of  that  day  (he  was 
them  without  boardcd  and  taken  pofleffion  of  by  the  French  frigate  La 
whodaim  at  Clorinde^  the  commander  of  which  took  out  the  mafter 
rod^othertwho  ^^^  crew,  and  ordered  the  veifel  to  be  fcuttled^  On 
fodut^iw  ^^  ^^^^  oi  December  fhe  was  difcovered  in  a  derelid; 
anipparentifnoc  ftatc  bv  the  DoIl-office  packet  Elizaj  in  latitude  4a* 

sn  a^hial  neceC^  i         •        / 

fity  lor  their  30^  N.  and  II  20  W.  and  was  at  iirft  fuppofed  to  be 
*°**'  a  fhip  of  war  ;  but,  upon  difcovery  of  her  real  cha- 
radter,  the  commander  of  the  packet  and  ten  of  his 
men  went  on  board,  and  found  that  fhe  was  left  with- 
out a  crew,  and  had  fuflained  confiderable  damage. 
As  there  was  no  compafs  on  board,  the  boat  was  fent 
back  to  fetch  one  from  the  packet  ;  and  having  re- 
turned therewith,  at  5  P.  M.,  the  (hip  made  fail  towards 
Falmouthy  in  company  with  the  Eliza^  the  commander 
of  that  veffel  remaining  with  his  men  on  board  the 
BlendeiuHalL  Strong  gales  and  ftormy  weather  com- 
ing  on,  they  loft  fight  of  the  packet,  and  fearch  was 
then  made  for  a  chart  and  log-glafs,  but  to  no  purpofe. 
They  continued,  however,  to  fleer  the  fame  courfe  E. 
by  N.  the  weather  being  fUll  teropeltuous  till  the  14th 
oi  December^  when  it  became  calm,  and  about  noon  on 
the  following  day,  the  fhip  was  found  to  be  in  latitude 

47: 
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47*  34'  N.  On  the  i6th,  they  perceived  a  fhip  and  Tbe 
a  brig  on  the  lee  bow,  and  having  hoifted  colours,  ^^uIlI^' 
union  downwards,  in  the  mizen  rigging,  as  a  fignal  of  ■ 
diftrefs,  they  hove-to  for  the  purpofe  of  fpeaking,  and  '^H^^ 
then  requefted  to  be  accommodated  with  a  chart,  a  log- 
glafs,  and  a  watch.  A  lieutenant  from  the  brig,  which 
proved  to  be  the  Challengery  came  on  board,  to  whom 
the  mafter  gave  an  account  of  his  wants.  The  lieu* 
tenant  replied,  that  he  had  better  write  a  note  to  the 
captain  of  the  Challenger  for  the  articles  he  flood  in 
need  of,  which  the  mailer  immediately  complied  with, 
and  made  an  offer  to  pay  for  the  fame  by  an  order 
upon  Mr.  Slade  of  Pljmoutb.  The  lieutenant  then 
went  to  the  Challenger,  and  reported  to  his  com- 
mander, that  the  officer  in  poiTeflion  of  the  Blenden^ 
Hall  h2Ld  no  com  million,  and  that  both  he  and  his  crew 
were  probably  Jmericans.  •  He  then  returned  to  the 
Blenden-Hallj  and  demanded  to  fee  the  commiffioii  ; 
but  this  havuig  been  left  on  board  the  packet,  could 
not  be  produced.  The  officer,  however,  exhibited 
the  uniform-buttons,  which  he  wore,  as  the  commander 
of  a  pofl-office  packet,  and  gave  every  explanation  in 
his  power.  A  mafter^s  mate  and  nine  men  from  the 
Challenger  were  then  fent  on  board,  to  conduft  theveffel 
into  Plymouth  J  where  ftie  arrived  on  the  18th  of  Z)^- 
cember^  The  fliip  and  cargo  were  valued  at  about 
jf  7 2,000,  and  the  queilion  was,  whether  the  poft- 
office  packet  the  Eliza  was  to  be  confidered  the  fola 
falvor,  or  jointly  with  H.  M.  brig  the  Challenger^ 
There  was  alfo  a  farther  queflion  as  to  the  amount  of 
fjjvage. 

Judgment. 
Sir  fV.  Scott.  —This  is  a  queftion   concerning  the 
right  to  falvage  for  the  prefer  vation  of  a  ihip  and  cargo 

of 


4i6  CASES  DETERMINED  IN  THB 

The         of  very  con^derable  vahic,  found  derclift  at  fea^  Ac 
HALL.  *     ihip  itfelf  being  the  property  of  Britijh  merchants,  and 


—~^  the  cargo  confiding  of  ftores  belonging  to  His  Majefty's 
x8m.  Government.  The  veffel  was  brought  into  the  port 
of  Plymouth  by  a  lieutenant  and  fome  men,  part  of 
the  crew  of  H,  M.  floop  the  Challenger  ;  and  a  claim 
has  been  given  for  the  commander,  officers,  and  crew 
x>f  that  fliip  as  joint  falvors,  there  being  other  claimants 
already  before  the  Court.  The  (hip  had  been  found  in 
a  (late  of  derelift  by  others,  in  whofe  poffeifion  ftc 
was  at  the  time  when  the  Challenger  came  up,  and  who 
were  condufting  her  towards  the  Channel,  in  the  chop$ 
of  which  they  had  arrived  when  the  Challenger  camt 
up,  and  dirpofre(red  them.  Under  thefe  circumftances, 
it  was  certainly  incumbent  on  the  commander  of  the 
Challenger  to  bring  forward  his  claim  in  proper  form, 
and  to  take  care  that  ic  (hould  be  properly  fubitad- 
tiated. — His  own  interefl:  called  upon  him  to  fliew,  at 
lead  by  affidavit  from  himfelf,  what  was  done  under 
his  authority,  and  other  wife  to  fuftain  his  claim  by  due 
proof.  He  had  alfo  to  vindicate  his  conduft  in  dif- 
poflefling  the  original  falvors  ;  becaufe  it  is  mod  un- 
doubtedly the  duty  of  thofe  who  claim  as  falvors,  and 
difpoffefs  others  who  were  afting  as  fuch,  to  fliew,  if 
not  an  adual,  at  lead  an  apparent,  neceffity  for  their 
intrufion,  and  to  offer  fome  excufe  that  may  fairly 
judify  their  interference  in  that  with  which-  they  had 
otherwife  no  manner  of  bulinefs.  Thofe  who  have 
obtained  po(re(Coa  of  a  (hip  as  falvors  have  a  legal  in- 
tered,  which  cannot  be  diveded  before  adjudication 
takes  place  in  a  court  pofleffed  of  competent  authority; 
and  it  is  not  for  the  King*s  officers,  or  any  other  pcr- 
fons,  on  the  ground  of  fuperior  authority,  to  difpoflels 
them  without  caufe.     Cafes  may   certainly  exid  in 

which 
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jirhidi  the  interfervsnce  of  die  King's  officers  may  be     ^  ^ 
not  only  juftifiable,  but  eren  laudable.  They  may  find       'kit^*  ^ 


perfons  in  pofleifion  who  arc  ui£t,  from  inexperience^ 
to  be  trufted  with  valuable  property,  or  who  have  been  Hi^  ' 
guilty  of  grofs  mifcondud,  which  may  render  their 
jp^moval  proper  and  necefiary.  But  thefe  neceffities 
nuft  be  made  apparent  to  the  Court ;  and  perfons  tak* 
ing  pofleifioni  and  bringing  in  a  (hip  under  fuch  cir« 
4:ttmftances,  mufi  underftand  that  it  is  their  duty,  in 
the  firft  place,  to  juftify  themfelves  for  the  fteps  they 
have  taken.  It  is  rather  extraordinary,  therefore,  that 
no  evidence  of  this  kind  was  obtained  from  the  officer 
who  commanded  the  Challenger,  during  his  ftiiy  in 
this  country,  and  it  is  ftill  more  extraordinary  that  the 
Court  Qiovild  now  be  s^d  to  put  off  the  caufe  till 
Aich  evidence  can  be  procured  from  him  in  America^ 
whither  he  is  fince  gone.  Application  is  now  made  for 
leave  to  do  tt^t  which-  ought  to  have  been  done  in 
limine^  It  was  the  duty  of  that  office  not  only  to  have 
fupported  his  claim,  but  to  juiUfy  his  own  condud  in 
difpoffeffing  the  orignal  (aivors.  tit  was  in  port,  and 
|iad  an  opportunity  of  doing  it ;  but  he  has  not  thought 
proper  to  avail  himfelf  of  it.  I  cannot  put  off  this 
caufe  any  longer,  to  allow  him  a  ftill  farther  opportu« 
lUty ;  neither  can  I  aflent  to  the  dodrine  which  has 
been  laid  down  by  the  counfel,  that  the  owners  have 
jK)thing  to  do  with  this  queftion.  The  Court  is  afked 
Ko  give  4  larger  fum,  on  account  of  the  greater  num- 
ller  of  /aivors ;  the  owners,  therefore,  ^e  materially 
interefted  in  refifting  the  additional  claim  which 
|b^  been  kt  up.  The  merchants  ought  not  to  be 
charged  with  a  higher  rate  of  falvage,  on  account  of  > 

ihe  unneceffary  interference   of*  the  fecond  ialvors. 
Tik^  original  ialvors  are  likewile  interefted  in  refifting 
.  VOL.  I.  s  E  this 
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Bladen-    ^^  claim,  for  It  muft  operate  as  a^difcouragement  to  faL 

■AXL.        vors  to  be  liable  to  be  turned  adrift  and  baffled  by  «ui  op* 

^      ^^     pofition  of  this  kind.   I  have  nohefitadon,  therefore,  in 

WA*  '     confirming  the  doctrine  I  have  over  and  over  again  hid 

down,  that  perfons  difpoflfeffing  original  falvors  without 

reafonable  caufe  ihall  receive  no  benefit  from  the  fer- 

vices  they  may  afterwards  perform,  but  the  whok 

reward  fhall  go  to  thofe  who  have  been  wrongfully 

difpofiefled.    Thofe  who  are  wrong-doers  (hall  take 

Ro  advantage  from  their  own  wrong.    The  exertions 

they  may  ufe  in  bringing  in  the  ihtp  ihall  enure  not  to 

their  own  profit,  but  to  the  profit  of  thofe  who  would 

otherwife  have  performed  the  fervice.    TJnder  thefe 

principles  the  Court  is  to  confider  whether  any  fuch 

necellity  is  (hewn,— I  do  not  fay  any  abfolute  necei&ty, 

but  fuch  as,  under  all  the  circumftances,  and  the  im^ 

preifion  they  were  calculated  to  make,  would  juftify 

the  interference  on  the  part  of  the  Challenger. 

This  (hip  was  found  derelid  by  a  poft-office  packet, 
and  was  taken  poflefiion  of  by  the  mafter  smd  ten  of 
his  men.      The  men  compofing  the  crew  of  this 
defcription  of  vefiel,  it  is  well  known,  are  ufually  very 
expert  feamen ;  it  is  therefore  to  be  prefumed  that  they 
were  as  competent  as  any  perfons  could  be  to  navigate 
this  or  any  other  veflel.     They  cleared  the  (hip  of 
water,  and  fet  it  to  rights  in  other  refpeds,  and  con- 
duded  her  in  fafety  for  a  confiderable  diftaiHie,  fteer* 
ing  a  dired  courfe  for  a  Britijh  port,  towards  wluch 
they  had  very  far  advanced.    The  weather  was  ex- 
tremely moderate;  but  it  appears  that,  from  the  hurry 
in  which  they  quitted  thdr  own  (hip,  they  had  not 
provided  themfelves  with  two  or  three  nece&ry  im« 
plements^a  log-glafs,  a  watch,  and  a  chart  of  the 
Channel,  iuid  that  no  fuch  articles  were  to  founii 

on 
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on  board  the  derdift  (hip.     Of  thefe  things  they  were         th. 
in  want,  and  upon  that  account,  and  that  only,  a  fig*     Blbnoiw^ 

nal  of  diftrefs  was  hoifted .    When  the  boat  from  the - 

King^s  (hip  was  fent,  in  confequence  of  the  fignal  of  ^^^^* 
diftrefs,  what  was  the  reprefentation  made  ?  Not  that 
they  were  in  diftrefs,  but  merely  that  they  were  in  want 
of  the  articles  which  I  have  juft  enumerated,  and  that 
they  were  willing  to  pay  for  them  by  an  order  upon 
Plymouth ;  and  I  muft  fay  that,  I  think,  the  accommo- 
dation they  requefted  was  reafonable,  and  ought  to  have 
been  granted.  It  would  not  have  been  a  very  extra- 
vagant or  heroic  ad  of  duty  On  the  part  of  the  King's 
(hip,  to  have  afforded  this  accommodation,  and  to 
have  complied  with  the  demand  which  was  made, 
efpecially  as  there  was  public  property  on  board.  It 
appears  that  they  had  fteered  a  right  courfe  even  with* 
out  the  affiftance  to  be  derived  from  inftruments  of 
this  defcription,  and  had  adually  taken  an  obfervation 
^n  the  day  before.  A  paper,  containing  a  lift  of  the 
articles  required,  was  given  to  the  Lieutenant  of  the 
Challenger  on  his  coming  on  board,  but  not  a  hint 
was  given  of  any  other  want. — Nothing  to  make  it 
neceffary  to  put  a  (ingle  man  on  board.  The  Lieu* 
tenant,  on  his  return  to  his  own  (hip,  reported  that 
Mr.  Stevens  J  the  mafter  of  the  packet,  had  not  any  com- 
midion  ;  but  I  do  not  perceive  on  what  authority  he 
made  this  report.  He  was  fent  back  to  afcertain  whether 
Mr.  Stevens  had  a  commiflion  or  not.  Then  how 
could  he  have  taken  upon  himfdf  to  report,  in  the  firft 
place,  that  he  had  not  any  ?  Suppofe  Mr.  Stevens  had 
no  papers  on  board  this  (hip  to  (hew  that  he  was  com- 
mander  of  the  packet,  no  great  fufpicion  could  have 
arifen  from  that  circumftance  ;  for  he  would  naturally 

EM  2  levn 
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The        leave  all  his  papers  on  board  fait  packet.    The  lieu* 
ttALL. '     tenant  reported  that  he  thought  it  probable  that  Cap* 
;_.  tain  Stevens  and  his  men  were  Americans ^  and  upon  this 

^^'    the  aft  of  difpolTefling  them  has  been  attempted  Co  be 
juftified.     Could  an  idea  be  reafonabiy  entertained  that 
thefe  men  were  Americans  ?  No  cafe  has  prefented  it- 
felf  to  the  notice  of  this  Courts  of  Americans  pretend* 
ing  to  belong  to  a  King's  packet.    Would  they  have 
been  hanging  out  fignals  of  diftrefs  to  a  Britijb  fhip  of 
war,  if  they  had  really  been  Americans  ?  Would  they, 
if  Americans  J  have  (leered  for  the  coaft  of  England^  as 
thefe  men  were  doing  ?  Would  Americans  have  offered 
payment  by  means  of  an  agent  at  Plymouth^  mention* 
ing  his   name  and  other  particulars  ?  There  was  alfo 
the  drefs  of  the  commander  of  the  packet^  with  the 
uniform-button,    and  other  infignia,  by  which  the 
commanders    of  Britijh  packets    are  diftingiufhed, 
which  were  (hewn  to  the  Lieutenant.    Thefe  circum* 
fiances,  I  think,  ought  not  have  left  a  reafonable  doubt 
as  to  the  national  charader  of  thefe  perfons.     There 
wens  eleven  men  on  board,  of  whofe  Ikill  there  could 
be  no  doubt.    It  is  well  known  that  the  moil:  expert  fea- 
men  are^mployed  on  board  the  Eling's  packets  ;  there 
could  not  therefore  be  a  necellity  £3r  farther  alliftance 
of  men. — And  if  no  neceiEty  be  (hewn,  then  it  is  a 
difpoileflion  not  warranted  by  law,  and  the  parties  are 
not  entitled  to  any  reward  for  the  fervices  they  may 
have  performed.    The  ad  of  the  King's  (hip  does  not 
appear  to  have  been  produced  by  a  neceffity  which 
would  juftify  her  interference,  and  therefore  (he  has 
210  claim  to  ihare  as  joint  captor. 

The  claim  of  fome  pa(reqgers  on  board  the  Eliza 
,  M  fliare  as  falvors  was  alfo  rejeded» 

Counfel 


ts^ 
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Counfel  were  then  heard  oii  the  merits  of  the  cafe '   ^  Tiit 
as  to  the  falvage-fervice  rendered  by  the  packet  and       hai-jl.        "  •  \ 
ker  crew,  the  firft  falvors.  ^t 

yudgment  refumed*  i»M. 

This  very  valuable  property  has  been  prcferved  and 
reftored  to  the  owners, — the  (hip  to  zBritiJh  mer- 
chant,—and  the  cargo  to  His  Majefty 's  Government  j 
and  the  queftion  is,  what  compenfation  is  due  to  the  per* 
fbns  by  whom  the  property  has  been  faved.  It  is  un« 
neceflary  for  me  to  (late  the  principles  upon  which  the 
Court  is  in  the  habit  of  deciding  queftions  of  this  kind« 
Cafes  of  falvage  are  frequently  various  and  complex 
in  their  circumftances,  and  the  Court  is  obliged  to  find 
its  way  as  well  as  it  can  upon  confideration  of  the  fad^ 
of  each  particular  cafe  ;  it  is  certainly  fatisfad;ory  to 
die  mind  of  the  Court  when  parties  ftate  what  they 
themfelves  are  willing  to.  give ;  when  they  make  their 
own  efHmate,  not  to  limit  the  difcrerion  of  the  Court* 
but  to  dired  its  judgment  according  to  the  benefit  the 
parties  fuppofe  themfelves  to  have  received.  In  fix|pg 
a  proportion  of  the  value,  the  Court  is  in  the  habit  of . 
giving  a  fmaller  proportion  where  the  property  is  large 
and  a  higher  proportion  where  the  value,  is  fmaU ;  apd 
for  this  obvious  reafon,  that  in  property  of  fmall  value^ 
a  fmall  proportion  would  not  hold  out  a  fufficient  en>i 
couragement ;  whereas  ip  cafes  of  confiderable  value, 
a  fmaller  proportion  would  afford  no  inadequate  com- 
penfation. In  cafes  of  derelift,  the  Court  not  unfre*. 
quentiy  gives  one-half  of  the  property  faved  ;  and  thi^ 
perhaps  was  done  in  ail  cafes  of  the  fame  kind  accord^ 
ing  to  the  old  law. 

It  is  not  to  be  denied  that  very  confiderable  fervtcQ 
has  been  performed  in  the  prefervation  of  this  fhip 
and  cargo ;  for,  without  looldngto  the  minute  rhotrgH 

i&  jg  3  ingeniout 
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The        ingenious  obfervations  made  by  the  counfel  upon  Ae 
■ALL.        evidence,  it  mufl:  be  admitted,  generally,  that  tbefliip 


-,  ^.  and  cargo  were  left  in  a  fituaoon  of  great  penL  haTiOf 

ax4.       been  abandoned  by  the  enemy  m  a  tempeftuous  tea- 
fon  of  the  year  ki  the  Bay  of  Bifcayj  where  flic  bad 
encountered  a  great  deal  of  bad  weather.— That  all  die 
crew  were  taken  out,  and  the  veiTel  ordered  to  be  fcol- 
tled,  which,  in  the  opinion  of  the  matter,  wasa&uall^ 
done.     She  was  thus  left  fubjeft  to  be  again  captured 
by  the  enemy,  or  to  be  driven  about  at  the  mercy  of 
the  winds  and  waves.     Is  it  to  be  faid  that  this  is  Aota 
fituation  of  extreme  peril  ?  Certainly  not.     Upon  the 
firft  difcovery  of  this  fhip,  fhe  appeared  to  thoie  on 
board  the  packet  to  be  a  veiTel  of  war :  preparations 
for  a&ion  were  made  in  cafe  (he  fhould  prove  to  be  an 
enemy's  veflel  of  that  defcription,  and  the  parties  wexe 
ready  to  encounter  the  danger  of  an  engagement*  She 
was  then  boarded  and  taken  poffeflion  of ;  and  every 
thing  was  done  that  was  neceflary  for  the  prefervatioa 
of  the  fhip  and  cargo.    Though  deftitute  of  the  proper 
inflruments,  the  fhip  was  conduced  towards  the  coaft 
of  England^  and  was  afterwards  brought  into  port  in 
fafety.    Thefe  circumflances  afford  a  cafe  of  very  eon- 
fiderable  merit  on  the  part  of  the  original  faivors ;  for 
I  muft  attribute  to  them  the  fervices  performed  by  tbe 
others.  The  fituation  of  the  faivors  too  was  not  wholly 
defticute  of  danger,  though  I  do  not  fay  it  was  of  a 
very  formidable  kind.     The  condition  of  the  (hip,  tbe 
want  of  proper  infiruments,  and  the  danger  of  capture 
by  the  enemy,  to  whom  no  refiftance  could  by  poffi- 
bility  have  been  made,  are  all  circumftances  not  un- 
worthy of  attention.    The  (hip  and  cargo  have  been 
brought  in  and  reftored,  and  I  muft  fuppofe  that  both 
tbe  Government  and  the  Britijb  ovfntx  wpuld  be  in< 

dined 


HIGH  COURT  OF  ADMIRALTY.  4st% 

clined  to  give  a  liberal  remuneradon  to  thofe  who  have        The 
been  the  means  of  preferving  their  property*  The  value       ualu  ' 


of  the  (hip  and  cargo  appears  to  be  fomewhere  about  " 

j£j2jOoo.  Unaffifted  in  my  judgment  by  any  ofier  xSt4. 
on  the  one  (ide^  or  demand  on  the  other^  I  think  I 
ihall  not  be  guilty  of  injuftice  to  any  of  the  parties  by 
giving  a  tendi  to  the  falvors,  which  I  accordingly 
decree  to  be  paid :  and  to  prevent  any  minute  and 
troublefome  enquiries  into  the  value  of  the  property,  I 
ihall  eftimate  the  (hare  of  the  lalvors  at  the,  fum  of 
jiyfioo.  The  expences  of  the  ialvors  muft  alfo  be 
paid. 


ARTHUR,   RaTHBONB.  Jtme  aift,  tSi4* 

HTHIS  was  the  cafe  of  an  American  fliip  and  cargo,  the  biodcade 

captured  in  the  Emsy  on  the  a6th  December  1 809,  ^'i^Si^ 
by  His  Majefty*s  gun  brig  Blazer ^  for  a  breach  of  the  o^tkca6th4pwr 
blockade  of  that  river  impofed  by  the  order  in  council  intended  to  be 
of  the  36th  of^^r/7 1809.  Proceedings  were  inftituted  J^Sttrmodeof 
on  behalf  of  the  Blazer  on  the  a  9th  of  January  1 8 1  o  j  ^^^  y^ 
and  on  the  i6th  of  February  in  the  fame  year  a  proftor  *^^f' ""^ 
exhibited  for  the  commander  of  His  Majefty 's  fchooner  rouad  themoudi 
Pazy  and  alleged  him  to  be  a  joint-captor.     On  the  J^t^d^Sf*** 
«3d  of  February   the  Court  condemned  the    veffel  ^^^^,^5; 
and  cargo  generally^  referving  the  queftion  by  whom  fl^p> 
taken,  and  this  fentence  was  afterwards  affirmed  by 
the  Lords  Commiffioners  of  Appeal.    On  the  iftof 
jiugtjfi  181 1,  the  intereft  of  the  Pax  was  denied,  and 
the  cafe  now  came  before  the  Court  upon  the  queftioil 
whether  that  ibip  was  entitled  to  ihare  in  the  prize  as 
a  joint-captor. 

£  £  4  Fef 
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A« w«.         ^^  '*^  ^^^'  *^  Advocate  of  the  Adnralty  HA 
, '  .    -  £t^/;f;^/d>f  .---•Tbe  claim  of  the  Paz  to  fliare  in  th^  pnth 

^^  ^^'     ^'  founded  upon  two  grounds ;    firft,  upon  thilt  xA 
« . .  fodhg  engaged  ui  a  common  enierprize^^the  bloclc^ 

6f  the  liver  Eems  f  and,  fecondly^  upon  the  ground 
of  being  in  fight  at  the  time  of  capture.  In  the  afk 
fwers  pf  the  commander  of  the  Blazer,  it  is  mdmitMl 
tiiat,  from  the  month  of  J^dy  1809^  he  had  recdved 
Orders  from  Lord  Gtorge  Stuart^  the  fenior  officer  It 
HeHgoknd  \  and  it  appears  by  the  depofitions  of  thi 
witnefies,  that,  on  the  2iVtoi  December ^  an  order  Was 
given  by  the  fame  oiGcer  to  the  commander  of  the*i\ht 
to  proceed  to  the  Eems^  and  to  take  effedual  meafures 
for  blockading  that  river.  The  BJazer  was  already 
engaged  in  maintaining  this  blockade.  The  two  vefleh 
were,  therefore,  employed  as  aflbdates  in  the  fame  fer* 
vice  under  the  orders  of  the  fame  commanding  officer ; 
for  though  the  order  given  by  Lord  George  Smoii 
does  not  in  tenns  direct  the  Paz  to  afibciltte  kfelf  with 
the  Blazer,  yet  in  fubftance  it  does ;  for  it  dineds 
that  ihip  to  take  a  part  m  the  fame  fcrvice  in  which  the 
other  was  alre^y  engaged.  To  conftitute  an  aflbcuh 
tion  i^etween  two  fhips,  nothing  more  is  necefl^  thaii 
that  they  fhould  ad  together  for  the  fame  purpofe» 
under  the  orders  of  the  fame  fuperior  authority,  and 
fuch  was  the  cafe  in  the  prefent  inftanc^.  The  capture 
alfo  appears  to  havte  grown  out  of  the  common  pur^ 
pofe  for  which  they  were  aflbciated  {  for  the  flup  waa 
feised  for  an  alleged  breach  of  the  Uod&ade  of  liie 
JEems^  and  has  fukce  been  condemned  far  that  ofience. 
See  the  cafe  of  the  Forfigbeid^  fFiiJefden^  (Edw.  124.) 
and  of  the  Nord/iemy  {Lords^  i6th  July  1S09.) 

With  refpe£t  to  the  fad  of  fight  at  the  time  of  cqy 
ture^  that^  as  well  as  previous  chafing^  is^ipolseB  to  by 

the 
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the  tdiiirmg  witnefs ;  and  although  a  claitn  of  joiitt-        me 


AftTBirm* 


capture  cannot  generally  be  fuppotted  by  the  teftimany 
df  rekafing  witneiTes  only,  yet,  under  the  peculiar  clt-  jMnriift, 
cutnftances  of  this  cafe,  the  intereft  of  the  Paz  not  '*^ 
having  been  denied  till  long  after  the  crew  of  the  prize 
had  left  this  country,  fuch  teftimony  ought,  from  the 
impoffibility  of  now  procuring  other  evidence,  to  be 
admitt^  as  fufficient.  The  commander  of  the  Pat 
was  left  to  (hare  all  the  refponfibiHty  arifing  from  the 
aflbrtion  of  his  right  as  jokit*captor,  throughout  the  pf<)^ 
ceedings  in  this  Court  and  the  Court  of  Appeal,  with« 
ettt  the  leaft  fufpicion  that  his  mtereft  would  be  even- 
tually denied ;  and  it  would  be  a  harfii  meafure  to 
tiim  round  upon  him  at  this  late  period,  and  require  thft 
produdion  of  witnefles  who  have  long  fitice  returned 
to  Americsiu 

For  the  ailml  captor y  the  King's  Advocate  and  Bur^ 
nubj  argued  to  the  effed  of  the  obltrvations  contained 
in  the  judgment  of  the  Court. 

Judgment. 
Sir  ^.  Scott. — 'This  is  a  claim  made  by  one  of  His  Ma« 
jefty  *s  (hips  to  (hare  as  joint-captor  in  a  prize  taken  in  the 
river  Eenu  by  another  fhip  belonging  to  His  Majefty,  for  ' 

a  breach  of  the  blockade  impofed  by  the  order  in  council 
of  the  26th  of  April  1 809.  This  order  was,  amongft 
others,  iifued  in  the  way  of  retaliation  for  the  meafurea 
which  bad  been  previoufly  adopted  by  the  French  Go*. 
vemment  agsunfl:  the  commerce  of  this  country.  The 
blockade  impofed  by  it  is  applicable  to  a  very  great 
eSctent  of  coaft,  and  was  never  intended  to  be  maia^ 
tallied  according  to  the  ufual  and  regular  mod^  of  en- 
forcing blockades,  by  ftationiag  a  number  of  (hips,  and 
fo)fmix^  as  it  ly^re  an  arch  of  circumvallation  round 

the 
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AmT^to »  the  mouth  of  the  prohibited  port.  There,  if  the  areb 
■  ■  ■  fails  in  any  one  part,  the  blockade  itfelf  fedls  altogether; 

juiu  azft,  buf  this  fpecies  of  blockade,  which  has  ariiien  out  of 
the  violent  and  unjufl:  condud  of  the  enemy,  was  main- 
tained by  a  fhip  Rationed  any  where  in  the  ndghbour- 
hood  of  the  coaft,  or,  as  in  this  cafe,  in  the  river  itfelf, 
pbferving  and  preventing  every  veflel  that  might  en« 
deavour  to  efied  a  paflage  up  or  down  the  river. 
Though  the  principle  ofaiTociationhad  not  been  of  late 
favoured  either  here  or  in  the  Court  of  Appeal,  the 
Court  certainly  held>  in  the  cafe  which  has  been  men- 
tioned (ForJigheid)j  that  where  ihips  are  a£ting  toge- 
ther for  the  maintenance  of  the  fame  blockade,  there 
is,  in  the  nature  of  fuch  an  aflbciation,  an  identity  of 
fervice  that  forms  a  juft  foundation  for  joint4ntereft  in 
prizes  taken  for  the  violation  of  the  blockade ;  be^ 
caufe  it  could  not  be  fupported  without  unity  of  opera- 
tion. The  connexion  between  (hips  fo  employed  is  of 
fo  intimate  a  nature,  that  they  may  be  confidered  as 
forming  links  of  the  fame  chain.  But  the  fame  con^* 
fideration  is  not  applicable  to  this  fpecies  of  blockade, 
which,  as  I  have  obferved,  was  fometimes  maintained 
by  a  fmgle  (hip.  There  no  fuch  drcumvalladon  is  ne- 
ceflary ;  and  although  a  number  of  diflferent  (hips  may 
be  engaged  in  maintaining  the  blockade,  yet  they  are 
not  fo  connected  and  continued  as  to  form  one  mafs  of 
obftru&ion  to  the  communication  which  may  be  at- 
tempted to  be  carried  on  with  the  prohibited  port.  It 
does  not  appear  what  were  the  orders  given  by  the 
commanding  officer  to  the  adual  captor ;  but  I  fuppofe 
they  were  the  fame  as  thofe  given  to  the  (hip  claiming 
to  be  a  joint-captor-^^^  to  maintain  the  blockade  (^ 
^<  the  Eemsy  and  to  protect  the  trade  to  and  from  HelU 

'' goknd:\ 
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"  jtoland*^    No  mention  is  made  of  any  other  veffel        The 
in  thefe  orders ;  but  the  officer  is  left  to  maintain  the  ^ 

blockade  according  to  his  own  &ill  and  judgment.     It      Jw^e  aia, 
appears  that  this  American  fhip  had  come  into  the  river^         '  ^^\ 
and  was  taken  pofTeflion  of  by  the  Blazer  there  fta- 
tioned ;  and  it  does  fo  happen  that  another  veflel,  the 
afferted  joint-capror,  had  received  from  Lord  George 
Stuart y  the  commander  in  chief  on  that  ftation,  an  order 
to  this  efieft :  "  'Tis  my  direftions  you  proceed  im- 
*'  mediately,  in  His  Majefty's  fchooner,  under  your 
*'  command,  to  the  river  Eemsy  and  take  the  moft    * 
effeftual  means  your  judgment  may  point  out  to  you 
for  blockading  the  faid  river,  and  affording  pro- 
^^  tedion  to  the  trade  to  and  firom  Heligoland ;  at  which- 
**  fervice  you  will  remain  till  you  are  relieved  by  Hi» 
**  Majefty*s  gun  brig  Exertion^    or   receive  further 
•*  orders  from  me,**     Not  a  word  is  here   faid  of 
any  other  veffel  employed  upon  the  fame   fervice; 
no  mention  is  made  of  any  connexion  with  the  Blazer y 
the  adual  captor ;  nothing  in  the  nature  of  an  affo- 
dated  fervice  is  adverted  to ;  but  Lieutenant  Bring  is 
to  maintain  the  blockade  according  to  his  own  difcre- 
tion,  and  without  reference  to  the  direftions  of  any 
fenior  officer. 

If  the  order  iffued  by  Lord  George  Stuart  does 
not  conftitute  a  privity  of  fervice,  much  lefs  do  the 
ads  done  in  obedience  to  it  eftablifh  any  affocia« 
tion  between  the  two  fhips.  The  prize  had  en- 
tered the  river  before  the  afferted  joint-captor  had 
come  upon  the  ftation :  The  breach  of  blockade  had 
been  committed  before  the  arrival  of  the  Baz^  con- 
fequently  there  could  be  no  breach  of  any  blockade 
which  that  veffel  maintained  or  affifted  in  main- 
taining. 

It 
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th$  It  is  pleaded  that  the  Paz  was  in  fight  at  the  time  of 

^*^''^'  capture,  but  there  are  none  hot  relesafing  witneffcs 
jme  lift,  i^ho  fpeak  to  this  k& ;  and  it  is  an  eftabliOied  rule  of 
it  J4*  this  Court,  that  fight  cannot  be  fufficiently  proved  by 
releafing  witnefles  only.  The  witnefles  \i^o  were  ex- 
amined in  preparatory,  direAIy  negative  the  fad  of 
fight.  They  fay  that  there  were  fotne  merchant  vef- 
fels,  but  no  (hip  of  war,  in  fight  at  the  time  of  capture. 
The  cafe  then  (lands  upon  the  evidence  of  the  releaf- 
ing witneflbs  only ;  and  I  am  under  the  neceffity  of 
'  holdmg  that  to  be  infufficient.  With  refpeft  to  fight, 
theit,  there  is  a  fiiilure  of  proof,  as  well  as  upon  the 
other  ground,  that  of  aflbdadon.  There  was  no  pri* 
Tity  between  the  two  veflels,  no  fyftematic  conjund 
mode  of  ading,  as  in  the  cafe  of  the  Forjigbeid.  I  am 
of  opmion  that  there  is  a  total  failure  of  proof,  both 
as  to  fight  and  afTodation,  and  I  therefore  pronounce 
againft  the  claim. 
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GALEN,  RooE&s.  JfOyiyA^ 

18x4. 

Judgment. 
CIR  J^.  S^e?//.— This  18  a  cafe  in  which  a  reference  a  a»Toyiiig 
^  has  been  made  by  the  Privy  Council  to  the  judg-  ^^^^"^^ 
ment  of. this  Court,  to  decide  as  in  a  matter  of  pri25e,  J^^*f^.^ 
though  ftridly  fpeaking  it  is  not  fo  to  be  confidered,  ships,  provided 
the  captors  not  being  entitled  to  any  benefit  in  their  u^^^ 
own  right,  but  deriving  their  title  altogether  from  the  ^^'^'^^^ 
bounty  of  the  Crown.    The  allegation  ftates,  *^  That  r^ ;  ««i  ther. 
^*  on  the  nth  01  Juguji  18/2,  His  Majelty's  fliips  jaaioninthe 
**  CreJ^f  &c.  &c.  under  the  command  of  Charles  ia/ihip*^^ 
"  Dudley  Pater  Efq.  were  about  eight  or  nine  miles  ^""^^^ 
<'  to  the  weftward  of  Dar^s  Headj  at  the  eaftem  en- 
^^  trance  of  the  Great  Beb,  with  a  number  of  mer« 
chant  fhips,   which  were  proceeding  under  their 
convoy  up  the  Baltic^  the  wind  being  then  at  north* 
weft,  with  light  airs  and  fine  weather ;  and  at  the 
fame  time  His  Majefty's  (hips  Cauragewc^  &c.  &c. 
under  the  command  of  Pbilip  Wilkinfon  Efquire, 
together  with  a  fleet  of  merchant  (hips  under  their 
convoy,  bound  to  England,  were  at  anchor  in  the 
^^  Great  Belt^  between  the  Trendelin  and  the  ifland  of 
Femerenj  about  eight  or  nine  miles  to  the  weftward 
of  the  Creffys  convoy ;  the  faid  convoys  being  tfaett 
diftindly  in  fight  of  each  other."    Thefe  officers, 
therefore,  were  bound  in  oppofite  dire^ons,  but  had 
duties  of  the  fame  kind  to  perform.    Now  the  firffc 
and  great  objeft  of  the  attention  of  an  officer  appointed 
to  a  fervice  of  this  kind  is,  the  care  of  his  convoy :  He 
isnot  at  liberty  to  defert  it  for  thepurpole  of  acquiring 

8  any 
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The         any  advantage  to  himfelf,  nor  is  he  to  volunteer  any 
^^^^^'      attack  upon  the  enemy,  if  it  takes  him  away  from  his 


July  19th,  ,firft  great  duty.  But,  as  far  as  is  conjijient  with  thai 
'*'^  duty^  he  may  purfue  his  own  intereft,  and  may  attack 
and  annoy  the  enemy  in  anyway  that  may  appear  to  him 
to  be  advantageous.  He  may  capture  the  (hips  and 
goods  of  the  enemy,  provided  he  does  not  withdraw  him- 
felf from  the  duty  of  proteding  the  veflels  placed  under 
his  care,  and  may  take  the  benefit  of  the  prizes  which 
he  may  have  the  good  fortune  'to  make.  There  is  no 
pretence  for  faying  that  a  convoying  (hip  may  not 
legally  and  effedually  make  a  prize,  as  well  as  any 
other  of  His  Majefty's  (hips ;  nor  is  there  more  objec- 
tion in  the  cafe  of  a  1  convoying  fhip  to  conftrudive 
than  to  adual  capture.  A  convoying  (hip  is  no  more 
difabled  from  rendering  ailiftance  to  others^  than  from 
making  an  a£tual  capture  herfelE^  The  fervice  on 
which  (be  is  employed  forms  no  difqualificauon  ia 
either  cafe,  fuppofing  only  that  the  capture  can  be 
effeded  without  any  breach  of  the  principal  duty — the 
care  of  the  convoy.  The  allegation  goes  on  to  plead, 
that,  *^  about  three  o'clock  in  the  afternoon  of  the 
**  faid  day,  His  Majefty*s  (hip  Pyramus^  Charles  Dajb* 
**  wood  Efq.  commander,  arrived  off  Dar^s  Head^ 
^^  from  Hawke  Roads y  and  communicated  to  the  faid 
**  Charles  Dudley  Pater  Efq.  the  order  iflTued  by  the 
**  Lords  Commiflioners  of  Admuralty,  for  the  deteu- 
^  tion  of  American  (hips  and  cargoes  not  fumi(hed 
**  with  Britijh  liceilces ;  and  alfo  a  general  order  or 
**  memorandum  from  Admiral  Sir  James  Saumarez, 
*'  the  Britijh  commander  in  chief  in  the  Baltic^  to  the 
^^  commanders  of  His  Majefty's  (hips  and  vefTds,  to 
"  carry  the  faid  order  into  eflFeft.**  It  was  the  duty, 
therefore^  of  Captain  Paier  to  intercept  all  American 

6  veffels, 
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reflels,  whether  under  convoy  or  not,  provided  he      ^l„^ 

could  do  fo  without  negleding  the  veflels  placed  under  ^ 

his  care.    The  allegadon  goes  on  to  ftate,  that,  *^  in     -ru/t/ 19th, 

•^  purfuance  thereof,  the  faid  Charles  Dudley  Pater 

"  Efq.,  immediately  brought-to  the  convoy  under  his 

'^  charge,  and  proceeded  to  examine  the  papers  of 

••  feveral  American  fliips  therein  j  and  finding  one  of 

'*  fsdd  fliips,  called  the  Navigator,  not  protefted  by 

**  any  licence,  he  took  pofleflion  thereof;  and,  about 

"  four  o'clock,  the  wind  fliifting  to  the  north-north- 

•*  eaft,  and  very  light,  the  whole  of  the  faid  convoy 

•*  anchored/* 

The  next  article  begins  by  fl;ating,  that  Captain 
Pater  "  well  knew  that  there  were,  amongft  the  con- 
voy under  the  orders  of  the  faid  Philip  Wilkinfon 
£fq.  then  at  anchor  in  fight,  a  number  of  American 
fliips/*    And  it  has  been  aflced  how  he  could  pof- 
fibly  know  that  Captain  Wilkinfon  had  any  fuch  fliips 
in  his  convoy  ?  It  is  by  no  means  neceflary  that  the 
Court  fliould  enter  upon  an  enquiry  with  refpeft  to 
the  manner  in  which  he  might  have  acquired  fuch  in* 
formation.     The  drcumflance  in  itfelf  is  not  improba*- 
ble ;  and,  as  the  facl  is  averred,  it  mud  for  the  prefent 
be  taken  as  true.     The  article  goes  on  to  plead,  that 
Captain  Pater,  "  about  four  o'clock  in  the  afternoon 
<^  of  the  faid  day,  caufed  a  telegraphic  preparatory 
"  (ignal  to  be  hoifl:ed  on  board  the  Crejfy^  to  the 
^^  Courageux^  then  within  (ignal-diftance,  in  order  to 
*^  attraft  her  attention,  and  the  faid  fignal  was  kept 
<«  flying  imtil  after  five  o'clock ;  that  fliortly  after  fix, 
^^  the  fame  evening,  a  telegraphic  fignal  was  made  by 
*'  the  faid  fliip  Courageux  to  the  faid  fliip  Crejfy^  cn- 
*^  quiring— ffoa;^  you  any  news?  which   fignal  was 
**  repeated  by  His  Majefty's  fliips  Mars,  Etbalion, 

"  Pyramus, 
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r  G  ^       **  Pyramus^  Steady j  and  other  (hips  of  both  convoys  | 
«<  and  to  which  the  followmg  reply  was  immediately 


My  i9tb,     «  given  by  the  Crejfy :  Orders  to  detain  all 


1814. 


**  cam  ^^ have  detained  one,   for  ivbicb  all  Jhare } 
^^  which  reply  being  in  like  manner  repeated  by  the 
<^  Pyramus  and  Steady^  and  other  (hips^  an  anfwer  was 
^^  received  from  the  Courageux,  that  the  faid  fignal  was 
«<  imderftood.'*    I  fee  nothing  improper  in  this,— 
quite  the  contrary.     Captain  Pater  certainly  did  right 
in  communicating  the  intelligence  as  foon  as  poffible^ 
that  there  might  be  no  delay  in  effeding  the  aqpture 
of  the  American  (hips ;  and,  if  the  feizure  was  made 
whilft  he  remained  in  fight,  he  would  undoubtedly  be 
entitled  to  ihare.    The  allegadon  further  pleads^  ^^  that 
'^  foon  after  fuch  fignal  was  made,  communicadng  the 
^^  faid  orders,  the  boats  of  His  Majefty's  fhip  Mart 
^^  were  hoifted  out,  manned  and  armed,  and  fent  away^ 
^^  for  the  purpofe  of  carrying  the  faid  orders  into 
eflfeft,  by  boarding  and  detaining  the  American  (hipi 
in  the  faid  convoy."    It  fhould  feem,  therefore,  ac* 
cording  to  the  account  here  given,  that  Captain  fVU^ 
kin/on  aded,  in  the  firfl  inftance,  exa£Uy  as  Captain 
Paier  had  done ;  that  he  ufed  prompt  endeavours  for 
carrying  the  order  for  the  detention  of  American  (hips 
into  execution.    It  is  pleaded,  that  this  ^^  might  ea(ily 
^^  have  been  done,  the  weather  being  fine,  and  all  the 
faid  convoy  then  at  anchor ;  but,  by  (xder  from  the 
faid  Philip  Wilkinfon  ilfq.,  the  boats  were  re-caUed, 
^^  and  hoifted  in  ;  and  the  capture  and  detention  ol 
the  American  (hips  in  the  (aid  convoy  was  purpofeif 
poftponed  until  the  following  day.**  This  part  of  the 
article,  it  is  argued,  ought  to  be  altogether  rejeded 
as  unnecefTary,  and  as  tending  to  produce  unplea* 
fant  irritation.    And  I  think  it  wt)uld  be  fufficient  to 

aver 
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aver  the  fad  of  poftponement  generally,    without        ^ha 
•flaring  that  it  was  done  purpofely  to  deprive  Captain  ' 

Paier  of  his  fliare  in  the  prizes.  It  will,  without  the  /«Vi9*» 
infertion  of  this  offenfive  charge,  fufEciently  appear  that 
Captain  Wilkinfon  afted  at  firft  as  if  he  meant  to  make 
an  immediate  capture,  and  that  he  had  it  in  his  power 
fo  to  do;  but  that,  for  fome  reafon  or  other,  he 
changed  his  intenrion,  and  deferred  for  a  time  the  car- 
rying  his  purpofe  into  execurion.  The  circumftance 
of  Captain  fVilkinfon  having  poflponed  this  capture^ 
appears  very  proper  to  be  pleaded  ;  but  I  do  not  think 
it  is  material  to  the  interef^s  of  the  other  party  that  • 
the  reafon  for  this  delay  (hould  be  affigned.  If  it  be 
fliewn  that  Captain  Pater  would  have  been  endtled  to 
(hare,  provided  the  feizure  had  been  made  at  the  rime 
when  it  might  have  been,  and  when,  according  to  the 
prompt  mode  of  proceeding  ufually  adopted  on  fuch 
occafions,  it  ought  to  have  .been  made,  that  will  be 
fufficient  for  the  fuppoft  of  his  intereft.  Captain  Pater^ 
it  is  ftated  in  the  third  article  of  the  allegarion,  of- 
fered his  aiCftance  in  fecuring  the  American  fhips ; 
but  this,  it  has  been  faid,  is  of  no  confequence,  be- 
caufe  his  affiftance  was  unneceffary. — So  it  is  in  very 
many  cafes  of  joint-capture,  and,  indeed,  in  almoft 
all  cafes  in  which  merchant  veflels  are  taken  by  (hips 
of  war.  The  offer  made  by  Captain  Pater  (hews, 
however,  an  intention  on  his  part  to  afford  affiftance, 
and  a  ftrong  impreffion  upon  his  mind  that  he  had  it 
in  his  power  fo  to  do.  The  next  article  pleads,  "  that, 
"  during  the  fucceeding  night,  both  convoys  conti- 
«*  nued  at  anchor  in  the  fame  (ituation.*'  And,  if  fo, 
they  muft  have  had  in  it  their  power  to  communicate 
with  each  other  by  fignal  or  otherwife,  and  to  afford 
VOL.  I.  F  F  mutual 
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Th<        mutual  afliftance^   without  deferting  their  refpedife 
convoys.    This  circumfbuicey  of  remaining  at  anchor 


July  19th,  fo  very  near  to  each  other,  does*  I  think,  take  the 
cafe  out  of  the  authority  of  the  principles  that  have 
been  adverted  to,  and  materially  diftinguilhes  it  from 
thofe  cafes  in  which  (hips  have  been  failing  in  different 
direflions,  wholly  unconfcious,  perhaps,  of  what  has 
been  going  on.  The  article  goes  on  to  plead,  that 
they  fo  continued  at  anchor  ^^  until  the  following  morn- 
ing, about  half  pad  five,  when  the  faid  convoy, 
imder  the  command  of  the  Courageux^  being  ob- 
ferved  getting  under  weigh,  the  faid  CbarUs  Diidlej 
^^  Pater  Efquire  caufed  the  following  communication 
*'  to  be  made,  by  telegraphic  fignals,  from  the  Crejfy 
**  to  the  Courageux — We  have  detained  an  American 
*'  yir  your  convoy — do  you  want  any  ajjijlance  from  us! 
^'  To  which  a  reply  was  immediately  received — Send 
**  her.  Which  fignals  were  repeated  by  the  Marsj 
^^  Pyramusy  Helder^  Bellete,  and  other  fhips  of  war 
<^  of  both  convoys.  And  the  Pyramus  then  parting 
from  the  Couragewc*s  convoy,  to  proceed  towards 
that  of  the  Crejy^  the  faid  Philip  Wilkin/on  Efquire 
fent,  by  the  commander  of  the  Pyramus ^  a  letter  tp 
^^  Captain  Pater j  dating  that,  as  he  was  unwilling  to 
*^  lofe  fo  fine  a  breeze,  he  was  making  a  run,  without 
<^  taking  poffefSon  of  any  Americans^  and  that  the 
^^  fharing  in  them  muft  reft  with  the  Privy  Council ;" 
as  it  undoubtedly  muft  do,  for  the  whole  benefit  which 
any  of  the  parties  can  take  does  not  belong  to  them 
in  their  own  right,  but  flows  entirely  from  the  bounty 
of  the  Crown.  In  a  fubfequent  part  of  the  allegation, 
it  is  pleaded,  that  the  convoy,  under  the  protection  of 
the  Courageuxy  again  caft  anchor  within  fight  of  the 

Creffy 
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Creff^  and  the  other  fliips  of  Captain  Pater  z  convoy,  g]!x»k. 
and  that  they  were  in  fight  when  the  captures  were  — — .— . 
aftually  eflfefled.  There  can  be  no  doubt,  therefore,  "^^f/^^' 
that,  if  the  fads  (hould  be  proved,  Captain  Fater 
and  his  fleet  would  be  entitled  to  (hare }  for  there  is 
nothing  in  the  convoying  charafter  which  would  de- 
prive him  of  his  right,  more  than  it  would  the  a£tual 
captor ;  the  duty  of  attending  to  the  (hips  under  their 
convoy  being  equally  incumbent  on  both.  Captain 
Pater  had  a  knowledge  of  the  exiftence  of  hofliUties, 
which  he  communicated  to  the  other,  and  a£tually 
made  him  an  offer  of  afliflance,  when  the  motion 
towards  capture  was  made,  though  afterwards  de- 
layed on  whatever  ground.  There  was,  alfo  fuppof- 
ing  the  ftatement  here  made  to  be  correft,  light,  both 
at  the  time  when  the  capture  might  firft  have  been 
made,  and  afterwards,  when  it  a£tually  was  made. 
I  have  no  doubt,  therefore,  of  admitting  this  allega- 
tion to  proof,  the  alteration  which  has  been  fuggefted 
being  firfl:  made. 
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LA  CLORINDE,  Le  Gardb. 

^HIS  was  a  claim  on  the  part  of  the  Eurotas  to  the 
St'to'XTa"  head-money  due  on  account  of  the  capture  of  the 

turing  fliip  Fr^^A  frigate  Clorindey  exclufively  of  His  Majefty's 
render  has  bten'  frigate  the  Dryady  which  claimed  as  adual  taker.— 
u!ri  wSJiJrt  ^  The  circumftaiices  in  favour  of  the  claim  of  the  Euro- 
a^er'"nint^  '^^  ^^^^  pleaded  in  an  allegation^  which  was  oppofed 
«nie(s  the  ad  of  qu  the  part  of  the  Dryad. 

deft^i^  b  The  allegation  dated  in  fubftance,  that  the  Eurotas 

■oofommited.     brought  the  Clorindc  to  adion  on  the  evening  of  the 

25th  oi  February ;  that  it  continued  nearly  two  hours^ 
when  the  Clorinde  had  loft  her  main-maft^  mizen-maft, 
and  fore-top-mafty  and  being  much  wounded  in  her 
hully  and  having  loft  many  men,  ftood  off  from  the 
Eurotas ;  that  the  Eurotas  likewife  had  loft  all  her 
mafts^  and  was  not  able  to  keep  within  gun-(hot^  but 
kept  within  (ight  all  night ;  that  flie  repaired  herfelf 
by  jury  courfes^  &c.  and  by  noon  the  next  day  was 
ready  for  a6lion,  and  in  chaie  of  the  Ciorindej  and  not 
more  than  fix  or  feven  miles  diftant  at  half  paft  twelve, 
when  two  ftrange  fails  hove  in  fight ;  after  laying  too 
for  fome  time  to  afcertain  what  they  were,  finding  they 
were  Britijh  (hips  of  war,  the  Dryad  and  Achates ,  flie 
refumed  her  chace ;  that  thefe  two  ihips  made  fail  to- 
wards the  Clorinde  J  and  the  Dryad  came  up  with  her  at 
half  paft  twelve,  the  Eurotas  being  diftant  only  four 
miles,  and  came  up  at  twenty  minutes  after  one,  when 
they  found  the  Clorinde  already  in  poffeiEon  of  the 
Dryad  and  Achates ;  that  the  Clorinde  was  fo  dif- 
abled  by  her  engagement  wi^h  the  Eurotas  that  ihe 
was  incapable  of  renewing  the  engagement ;  her  guns 
being  alldifabled,  and  the  (hip  unmanageable,  and  the 
crew  panic  ftruck,  and  ikulking  and  refnfing  to  fight, 
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notwith (landing  the  threats  and  even  force  employed         "^^ 
by  her  officers,  and  determined  not  to  refill  the  Euro^  1 

tas  which  was  nearing  her  next  morning,  and  on  her  ^^^^  '^tb^ 
approach  expe£led  to  take  pofleffion  without  further 
defence ;  that  no  refiftance  was  made  to  the  Dryad^ 
whofe  officers  and  crew  confidered  her  as  prize  to  the 
Eurotasy  which  alone  engaged  her,  and  was  prevented 
from  taking  firfl  pofleffion  only  by  the  fuperior  failing 
of  the  Dryad. 

The  King's  Advocate  and  Burnabyy  of  counfel  fot 
the  DryaJj  contended  that  this  reprefentation  was  di« 
reQly  oppofed  by  that  which  was  given  by  the  French 
witnefTes  already  examined^  whofe  dilinterefled  tefti* 
mony  was  conclufive  upon  the  fads.  Thefe  witnefles, 
the  Captain  and  two  officers  depofed,  ^^  that  they  fell 
"  in  with  the  Eurotas  on  the  afternoon  of  the  25th  of 
"  February  j  that  in  the  aftion  the  Eurotas  having  loft 
^^  all  her  mads,  and  the  Clorinde  her  mizen-maft 
^'  and  her  fore-maft  wounded,  they  were  feparated ; 
that  between  nine  and  ten  the  next  morning  two 
other  (hips  of  war  hove  in  fight,  and  about  one  . 
o'clock,  after  a  few  (hots  from  the  Dryad^  the  C/a- 
rinde  (truck  her  colours  to  her,  as  further  reiidance 
would  be  vain."  The  two  ihips  had  therefore  fe- 
parated, each  of  them  in  a  ftate  of  incapacity.  It  was 
not  the  fmgle  ad  of  the  Clorinde  (leering  off  from  a 
vidorious  enemy  as  here  reprefented.  The  Eurotas  had 
determined,  if  (he  could,  to  renew  the  engagement 
with  effed,  but  whether  that  was  pradicable  remained 
uncertain.  They  had  fought  pretty  nearly  aquo  marte^ 
and  what  might  have  been  the  refult  of  a  renewed 
conteft  it  is  impofTible  to  fay.  It  is  clear  from  this  al- 
legation itfelf  that  the  French  officers  did  not  confider 
it  as  a  decided  matter,  for  it  is  pleaded  that  they  em- 
ployed perfuafion  and  threats,  axid  ev^  force  to  induce 
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them  to  renew  it,  which  they  would  hardly  have  done 
if  all  refi  (lance  to  the  Eurotas  had  been  defperate. 
jM/y  ^i8ih,  When  the  Dryad  came  up,  a  frefli  fliip,  after  a  chacc 
of  feveral  hours,  the  refi  (lance  became  really  hopelefs, 
and  they  (I  ruck  to  her  after  the  firing  of  a  few  (hots  ; 
but  againfl  a  fhip  which  they  had  combated  before  on 
nearly  equal  terms,  and  which  they  mud  know  to  be  in 
a  (late  of  con(iderable  in(irmity,  the  condud  of  the  Cl(h 
rinde  and  the  ifTue  of  th^  conflid  might  have  been  dif- 
f<irent.  (AJeriey  6  Robin/on  238;  La  Gloirej  Edw.  280.) 
Jenner  and  Pbillimorey  for  the  Eurctas^  argued, 
that  the  cafe  prefented  itfelf  to  the  G)urt  under  cir- 
cumdances  which  di(lingui(hed  it  from  the  cafes 
cited  on  the  other  fide  ;  that  the'  Eurotas  alone  was 
a£tually  engaged  with  the  prize,  and  confequently 
could  alone  be  entitled  to  that  which,  in  mari« 
time  courts,  had  always  been  confidered  as  the 
peculiar  and  appropriate  reward  ofa£hial  combat; 
that,  if  the  letter  of  the  Prize  A£l  gave  the  head-money 
to  the  adual  taker,  the  fpirit  and  meaning  of  the 
'  flatute  gave  it  to  thofe  only  who  fudained  the  engage- 

ment^ How,  otherwife,  could  we  underdand  the  ex- 
preflions  of  its  being  given  for  as  many  of  the  enemy 
^*  as  were  alive  at  the  beginning  of  the  engagement  ?" 
It  was  the  ancient  pra£lice  to  give  head-money  to 
thofe  only  who  were  engaged.  Before  the  fird  prize 
aft,  in  Queen  Anne^s  reign,  gun-money,  as  it  was  then 
called,  was  only  given  '*  for  fhips  of  war  taken  in 
fight/*  In  the  cafes  oi  the  Superb^  1710,  Thouloufe^ 
1715,  and  the  Dange,  1761,  head-money  was  pro- 
nounced to  be  due  to  thofe  only  who  were  aft ualiy 
engaged  with  the  captured  (hips.  What  ¥ras  the  idea 
which  would  go  forth  to  the  navy,  if  the  Court  were 
to  decree  the  bounty  to  the  Dryad  /  The  faiiors  con- 
fidered head-money  as  the  peculiar  rewarii  of  fightings 
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of  life.  The  Dryad  and  the  Achates  were  certainly  J^^fy  iSth, 
entitled  to  (hare  in  the  hull  of  the  prize^  and  any  cargo 
fhe  might  have  on  board.  The  emoluments  of  the 
viftory,  whatever  they  might  be,  were  open  to  them  ; 
but  let  the  head  money,  the  trophy  of  it,  be  to  thofe 
only  who  had  fought  and  bled  to  obtain  \u 

Judgment. 

Sir  W.  Scott. — If  the  Court  were  at  liberty  to  confult 
merely  its  own  inclination,  there  are  circumflances  that 
might  difpofe  it  to  decide  this  cafe  in  favour  of  the 
Eurotas ;  for  fhe  had  certainly  done  moft,  and  fuffered 
mod  in  this  tranfaction ;  but  the  Court  is  bound  to  follow 
where  the  authority  of  decided  cafes  leads  it,  and 
muft  adhere  to  that  which,  by  a  feries  of  dediions, 
has  become  the  fixed  rule  of  law. 

The  fubjed  of  head-money  has  undergone  fome 
variations.  It  is  true,  as  dated  by  Dr.  Pbi/limore, 
that  originally  it  was  the  reward  of  actual  combat  only : 
In  later  times  the  neceffity  of  actual  combat  has  been 
difpenfed  with,  and  capture  itfelf,  whether  produced 
by  actual  combat  or  not,  has  been  held  a  fuf- 
ficient  fouttdation  for  the  claim.  But  there  is  no  cafe  in 
which  head-money  has  been  granted,  where  the  zGt  of 
capture  has  not  been  confummated.  There  may  have 
been  great  demonfh^tions  of  valour,  but  if  they  have 
not  ended  in  theaftual  furrender  of  the  enemy  they  have 
not  that  I  know  of  been  held  fufficient.  In  all  cafes  a 
fuccefsful  confummalion  of  the  engagement  is  required ; 
and  if  it  does  happen  that  other  velTels  come  in  at  a 
later  hour,  all  that  the  Court  can  do,  is  to  confirm 
the  capture  as  one  common  a£l,  a^d,  looking  to  its 
commencement,    its  progrefs,   and  its  final  accom* 
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The        plifhment.  to  hold  that  all  parties  are  entitled.    It  can- 
not  weigh  minutely  the  different  proportions  ox  ment : 


July  i8tb,  They  may  be,  as  in  this  inftance,  fignal  and  marked, 
or  they  may  be  f uch  as  no  exa£hiefs  of  attention  could 
conveniently  diftinguifli.  It  is  poflible  to  fuppofe  an 
extreme  cafe  in  which  the  whole  conflift  had  been  fuf- 
tained  by  one  velTel,  and  the  poffeflion  taken  by  another 
which  cafually  came  up.  It  may  feem  hard  in  fuch  a 
cafe  that  one  veflel  fliould  run  away  with  any  portion  of 
the  fruits  of  another's  vidory.  But  I  fear  that  if  no 
indication  of  furrender  had  been  made,  and  the  vidor 
was  in  fuch  a  (late  as  to  be  unable  to  compel  it,  and  to 
take  poflefBon,  a  decifion  could  not  eafily  be  found 
that  would  authorize  the  Court  to  exclude  the  veflel 
that  confummated  the  capture.  What  was  the  cafe  in 
the  prefent  inftance  ? 

As  to  the  gallantry  difplayed  in  the  firft  engagement, 
and  the  luftre  which  the  Captain  of  the  Eurotas  threw 
around  his  own  charader  by  his  condud  in  it,  there  is 
no  doubt :  but  the  queftion  is,  Whether  the  confuro- 
mation  of  the  ad  was  not  interrupted  and  defeated  by 
intervening  events.  It  is  admitted  that  the  Eurotas  had 
all  her  mads  fhot  away  on  the  evening  of  the  25th  ; 
that  the  fliips  fcparated  without  a  furrender  on  either 
fide,  and  that  the  Eurotas  was  fo  crippled  as  to  be  un- 
able to  keep  within  gun-fliot ;  a  decifive  proof  of  her 
being  at  that  time  in  an  unmanageable  ftate.  It  is  ^ 
pleaded  that  by  noon  the  next  day  fhe  was  ready  for 
adion,  and  was  coming  up  fail  fo  as  to  be  quite  near  at 
20  minutes  pad  one.  But  what  Ijad  happened  in  the  inter- 
val  ?  It  is  proved  by  the  French  witnefles  thatjtheDry^ 
'  and  another  vefTel  of  war  hoye  in  fight  of  the  Clorinde 
between  nine  and  ten,  and  commenced  a  chace  and  came 
up,  and  after  firing  fome  (hot  at  her  took  pofle(&on  be- 
tween twelve  and  one  y  the  Eurotas  being  then  didant, 

*  X I  according 
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according  to  her  own  ftatement  four  miles.    She  dc«     ^  The 

*^  ,  Clorindk. 

fcribes  herfelf  to  have  been  all  that  morning  in  cbafe^  ..^— -_. 
confequently  not  in  pojfejjton ;  the  very  phrafe  oiin  chafe      ^^y  »8th, 

admits  the  want  of  pofleflion.     All  that  is  aflerted  re« 
fpefking  the  inability  of  the  Clorinde  to  refift  capture 
by  the  Eurotas^  if  (he  had  come  up  in  time,  is  con- 
tradicted in  fome  degree  by  what  is  aflerted  in  the 
very  fame  plea,  that  the  French  officers  wfere  employ- 
ing perfuafions   and  threats,  and  even  force,  to  in- 
duce their  men  to  refifl ;  manifeftly  upon  the  opinion 
entertained  by  them  that  the  conteft  which ,  they  had 
maintained  upon  pretty  equal   terms  the  day  before 
might  have  been  renewed  without  defpair  of  fuccefs* 
But  the  fad  is,  that  whatever  might  have  been  the 
event  if  the  Euroias  had  come  up,  (he  never  did  come 
up  till  after  the  Dryad  had  compelled  the  furrender  j 
and  this  at  the  diftance  of  many  hours  after  the  cefla- 
tion  of  the  conteft  on  the  evening  before  between  the 
Clorinde  and  the  Euroias.    The  Dryad  therefore  is  the 
a£tual  captor,  though  probably  acquiring  that  character 
with  more  facility  in  confequence  of  that  conteft.     As 
adual  captor,  the  Dryad  commences  and  carries  on  . 
proceedings ;  as  fuch  fhe  is  recognized  by  the  Court  in 
the  judgment  with  the  confent  of  the  Euroias.    To  fay 
that  that  confent  was  given  under  an  underftanding  that 
her  title  to  head-money  was  ftill  to  be  difputed,  is  unin- 
telligible ;  for  the  charader  of  actual  captor  carries  with 
it,  of  courfe,  a  title  to  head-money.  If  that  title  was  in« 
tended  to  be  difputed,  the  character  of  a£tual  captof 
ought  to  have  been  claimed  by  the  Euroias  herfelf,  al- 
ledging  that  the  a£t  of  pofleflion  by  the  Dryad  was  merely 
formal  and  did  not  legally  amount  to  an  adual  taking. 
Upon  thefe  grounds,  I  rejeft  this  allegation  claiming 
the  head-money  for  the  Euroias  exclufively,  but  pro- 
nounce for  her  interefl  in  conjundion  with  that  of  the 

Dryad^ 
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Ct^DB     ^n^i'i  "^  ^  much  asby  her  conflid  immediately  preccd- 
ing  (he  is  entitled  to  be  confidered  as  a  joint  taker. 


/ii^  i8th,     and  I  do  not  underftand  that  the  Dryad  oppofes  it. 


y^y^och,  LTLISE,  OR  LOUISE. 

J824.  ' 

'TpHIS  was  a  claim  for  head-money  on  behalf  of  His 

Majefty's  (hip  Dianas  which  had  attacked  a  French 
'  frigate  and  driven  it  on  (hore  on  the  coaft  of  France ; 
and  attempted  afterwards  to  deftroy  her  by  fire  but 
without  fuccefs.  She  was,  however,  left  in  fo  difabled 
a  (late  that  the  enemy  were  under  the  neceflity  of 
breaking  her  up. 

The  Kmg's  Advocate  (lated  the  circumflances  of 
the  cafe,  and  moved  the  Court  to  decree^  head-money 
to  be  due.   - 

Cbwr/.-^^Neither  the  (hip,  guns,  nor  men,  have 
been  acquired  to  this  country,  or  loft  to  the  enemy. 
Under  fuch  circumftances,  I  am  not  aware  that  the 
Court  has  in  any  c^fe  pronounced  head-money  to 
be  due. 

The  King's  Advocate  ftated,  that  the  Court  had 
in  other  cafes  given  head-money  where  a  (hip  of  the 
enemy  had  been  fet  on  fire  and  left, 

C(?«//.— There  the  prefumption  muft  have  been  that 
a  complete  deftru&ion  took  place.  Let  the  cafe  (land 
over  for  further  enquiry. 

On  a  fubfequcnt  day  the  claim  was  rejefted.* 

*  The  circumftances  of  the  cafe  were  detailed  in  an  afiEdavit 
made  by  the  commander  of  the  £nit/h  (hip,  pf  ipdiichthe 
following  is  a  copy  : 

Ferfonally  appealed,  Thomas  Ronve  £fq*  captain  of  His  Ma« 

efty's  frigate  Diana,  and  folemnly  made  oath,  and  faid  as  follows : 

Tbt  being  at  fea  on  board  His  faid  Majefty's  frigate,  and  pnxzing 

oiF 
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FANNY,  Lawton.  juj/ioth, 

1824. 

THIS  was  a  queftion  of  falvage  upon  neutral  (Poriu-r  SaiyageUduefor 
/•\  I  1  r»''/f  in»*^*  recapture  of 

gue/e)  property y  on  board  ^  Brtttjb  errata  Imp,  neutni  goods 

which  h2^d  been  taken  by  an  American  fchooner,  and  S7th^e"2n«^^ 

was  afterwards  retaken  by  one  of  His  Majefty's  Oiips  ^^^{*^^ 

of  war.     The  veffel   failed  on  her  outward  voyage 

under  convoy  with  a  cargo  from  Liverpool  to  Rio  de 

yaneiroj  where  the  mafter  incre^fed  his  crew  by  hiring 

thirty 


off  Cape  La  Havre  on  the  coaft  of  France,  on  or  about  the  i6th 
day  oi  November  1810,  the  faid  Appeavant  fell  iii  with  the  French 
frigate  Elife^  and  chafed  her  if^o  La  Hogue,  and  the  next  day  the 
wind  blowing  fre(h  with  a  lee  tide,  the  Diana  was  obliged  to  anchor 
to  prevent  her  falling  further  to  leeward,  and  the  day  following 
tl/j  tide  being  favourable  and  the  wind  more  moderate,  the  Dianm 
got  under  weigh  arid  worked  up  to  the  enemy* s  frigate^  and  en* 
gaged  her  for  a  conflderable  time,  which,  with  the  batteries  on 
(hore,  returned  the  fire^  by  which  one  man  on  board  the  Diana 
was  wounded,  and  her  mafts,  rigging,  and  hull  much  cut ;  and 
finding  that  (he  was  within  a  reef,  and  the  ebb  tide  making  ftrongi 
was  prevented  renewing  the  a^on,  but  continued  cruizing  and 
anchoring  occafionally  in  fuch  a  pofition  as  near  to  the  enemy's 
frigate  as  poflible,  in  order  to  render  impraflicable  any  attempt  of 
ailiflancc  or  efcape  by  day,  and  watcliing  her  with  her  boats  by  night, 
until  the  23d  December ^  when  the  faid  French  frigate  in  attempt* 
ing  to  get  under  weigh  ran  on  fhore,  but  the  wind  blowing  very 
hard  he  was  prevented  doing  any  thing  to  annoyJier,  until  the  foU 
lowing  day,  when  the  Diana,  was  got  under  weigh,  and  in  com- 
pany with  His  Majefty's  frigate  Cayenne  ftood  in  towards  the  fai4 
frigate,  but  finding  that  there  was  not  water  enough  for  the  Diana 
to  get  within  gun-fhot,  the  Cayenne  ^tdiVfmg  lefs  water^  flood  in  to 
engage  her,  to  prevent  her  being  lightened,  and  in  the  evening  two 
brigs  of  war,  and  three  armed  luggers, .  were  obferved  to  anchor 
alongfide  the  frigate  for  the  purpofe  of  taking  out  the  crew ;  the 
prater  being  vp  tp  her  main  deck,  and  the  ^de  ftill  flowing,  it  was 

thought 
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The        thirty  additional  men^  for  the  purpofe  of  fighting  his 

^^'*^'      way  home  without  the  proteftion  of  convoy,  which  he 

July  2och,     had  obtained  permiflion  to  do  from  the  Briti/h  Admiral 

'  ^^'        commandmg  on  that  ftation.    The  fhip  was  fumifhed 

widi 


thought  prafticable  to  fet  her  on  fire  at  high  water,  which  fervice 
was  undertaken  by  the  Deponent  in  the  barge,  with  an  eight  oared 
cutter  and  gig,  with  two  cades  of  combuftibles,  and  at  8  o'clock 
he  fucceeded  in  getting- on  board  the  frigate,  although  the  brigs  and 
luggers  were  fo  near  her,  that  he  could  hear  the  people  talking  on 
boards  and  as  foon  as  the  fire  was  lit,  opened  a  heavy  fire  with  the 
batteries  of  round  and  grape-fhot :  That  the  faid  frigate  continued 
burning  from  8  o*elock  till  1 2  when  it  came  on  to  blow  very  (refb 
which  obliged  the  Deponent  to  get  under  weigh,  and  the  wind  en* 
creafing  to  a  gale,  he  was  driven  into  Port/mouthy  but  he  has  fince  af* 
certained  that  in  confequence  of  the  damage  the  faid  frigate  fuftained 
firom  the  fire,  and  being  driven  on  (hore,  fhe  was  obliged  to  be  broke 
up  and  was  therefore  totally  loft  to  the  French  fervice.  And  the 
faid  Appearant  further  made  oath,  that  by  reafon  of  the  enemy  hav. 
ang  made  their  efcape  in  confequence  of  the  attack  as  before  meiu 
tioned,  it  was  not  poffible  to  fecure  any  part  of  the  crew  as  pri- 
foners  of  war  ;  but  (he  being  a  frigate  of  the  largeft  clafs,  and  with 
a  vaft  number  of  men  on  board  her,  he  truly  and  verily  believes  tiiat 
the  number  of  men  aflually  alive  and  on   board  the  (aid  French 

.  frigate,  Eli/e^  at  the  commencement  of  the  aforefaid  engagement 
and  attack  thereupon,  muft,  from  her  evident  force,  fize^  and  appear- 
ance, have  amounted  in  all  to  at  leaft  500  men^  and  that  he  is  the 
more  induced  to  entertain  fuch  belief,  opinion,  and  judgment  from 

.  his  having  fince  underftood  that  three  French  national  frigates  called 
L^ Indefatigable',  La  Minerve,  and  UAmdde,  having  been  cap- 
tured and  carried  into  the  port  of  Plymouth^  the  firft  mounting 
44  guns,  and  manned  with  640  men,  the  fecond  mounting  42  guns> 
and  manned  with  609  men,  and  the  third  mounting  44  guns,  and 
panned  with  590  men,  to  either  of  which  fhips  of  war,  the  faid 
Appearant  is  truly  and  firmly  convinced  that  the  enemy's  faid  frigate 
EUfe^  fo  wrecked  and  deftroyed  by  the  attack  and  continued  ope- 
rations of  the  aforefaid  Brltijh  fquadron  as  herein-before  fet  forth, 
was  at  leaft  fully  and  completely  equal,  if  not  fuperior  to,  in 
every  point  and  circamftance  of  fizci  force,  «nd  naval  equipment. 

To 
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with  a  letter  of  marque,  had  fixteen  guns  mounted,       jj^^^ 

with  fmalUarms  and  ammunition  in  proportion.  On  her  ■ 

return-voyage,  with  a  cargo,  confiding  partly  of  Por^     '^^i^ 

iuguefe  and  partly  of  Britijb  property,  (he  was  captured 

on  the  17th  of  April  1814,  by  the  American  fchooner 

General  Armftrongj  but  did  not  furrender  till  after  a 

very  fevere  a£tion,  in  which  the  mate  was  killed,  and 

feverai  of  the  feamen,  and  the  merchant  himfelfj^  who 

happened  to  be  on  board  was  dangeroufly  wounded. 

The  Ihip  and  cargo  were  recaptured  on  the  loth  of 

May  1814,  by   His  Majefty*s  (hip  Sceptre^  and,  for 

this  fervice,  a  falvage  was  demanded  upon  the  Par^ 

iuguefe^  as  well  as  the  Britijh  property.     The  demand 

for  falvage  was  refilled  on  the  part  of  the  Portuguefe 

owners. 


To  the  Right  Honourable  Sir  IFilltam  Scott  Knight,  Lieutenant 
Judge  or  Preiident  of  His  Majeily*8  High  Court  of  Admiralty 
of  England f 

The  humble  petition  of  Charles  Bl/bop  Eiq.  His  Majefty't 
Procurator  General, 
flheweth. 

That  on  or  about  the  24th  day  of  December  18 10,  His  Majefty's 
frigates  Diana  and  Cayenne,  attacked  and  fucceeded  in  fctting  fire 
to,  and  deftroying  a  French  frigate  called  L*EUfe<,  which  had  been 
chafed  into  La  Hogue  by  His  Majefty's  faid  frigate  Diana;  having 
been  fo  deftroyed,  hath  not  therefore  been  proceeded  againft  for 
condemnation  as  lawful  prize,  and  the  evidence  required  by  the 
Honourable  Commiflioners  of  His  Majefty's  Navy  cannot  be  pro- 
duced to  afcertain  that  (he  wns  a  veflel  of  war,  and  the  number  of 
men  belonging  to  her  at  the  time  of  her  being  fet  fire  to  as  aforefaid. 
Your  petitioner  has  therefore  hereunto  annexed  an  original  affidavit 
of  Thomas  Rowe  £fq.  late  lieutenant  and  now  commander  of  Hit 
Majefty's  faid  frigate  Diana  ;  and  prays  that  you  will  be  pleafed  to 
admit  the  fame  as  evidence  and  pronounce  according  thereto.   That 
the  faid  veffel  VEUfe  was  a  veflel  of  war  belonging  to  the  French 
Govemmenty  and  had  alive  and  on  board>  at  the  commenceneot  of 
the  attack  500  men. 

For 
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The  For  the  recaptors^  the  King's  Advocate  and  Jenner 

^^^^^'      contended  that  falvage  was  due  for  the  recapture  of  all 


July  aocb,  property  that  would  have  been  in  danger  of  condemna- 
'*'^  tion  in  the  enemy's  courts  of  prize  ;  that  goods  taken 
on  board  an  armed  Brittjh  (hip  would  have  been  in 
danger  of  confifcation^  if  carried  to  America  ;  and, 
confequently,  that  falvage  was  due  for  the  recapture 
chat  had  been  eflfected.  That  merchants  putting  their 
goods  on  board  a  vefiTcl  armed  for  defence,  muft  be 
fuppofed  to  intend  taking  advantage  of  that  defence; 
that,  by  fo  doing,  they  quitted  the  protection  of  their 
own  neutral  character,  and  relied  upon  that  of  hoftile 
force,  and  mud  take  the  confequences  of  an  unTuc* 
cefsful  engagement :  that  it  was  a  refiftance  to  vifita^ 
tion  and  fearch,  as  much  as  if  they  had  failed  under 
convoy  :  that  the  American  courts  gave  falvage  upon 
the  recapture  of  neutral  property  on*board  armed  ihips« 
Talbot  V.  the  (hip  Amelia,  Ballasts  American  Reports^ 
vol.  4.  34.  AEleony  EdwarcTs  Rep* 

Adams  and  Stoddart^  centra^  argued  that  if  the 
proof  here  was  fufficient  to  (hew  that  the  property  was 
Pertuguefe^  the  fame  proof  would  have  been  fufficient 
in  America.  That  neutral  property  is  not  generally 
liable  to  falvage,  and  that  the  onus  of  making  out  the 
exception  to  the  general  rule  is  on  the  party  fetting  up 
the  claim.  That  the  cafe  cited  was  that  of  a  neutral 
armed  (hip,  which  materially  di(tingui(hed  it  from  the 
prefent  cafe. 

Judgment. 

Sir  IV.  Scott. — ^This  (hip,  having  a  qpmmiflion  for 

war,  but  employed  likewife  for  purpofes  of  commerce, 

failed  under  the  proteftion  of  a  Britijh  convoy,  from 

Livetpid  to  Rio  de  Janeiro^  and  there  obtained  per- 

miflion 
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million  from  the  Admiral  on  the  ftation  to  return  home         Th9 
without  convoy.    Thirty  men  were  hired>  and  fom/e        ^^'*^' 


cc 


cc 


additional  guns  were  put  onboard,  for  the  expre&  ywyaocii, 
purpofe  of  enabling  the  fhip  to  fight  her  way  home  j  '  **' 
and  it  was  upon  the  profped  of  her  being  competent 
to  defend  herfelf  that  the  Admiral  permitted  her  to  fail 
without  convoy.  The  fa£t  of  her  being  armed  muft 
have  been  notorious  at  Rio  de  Janeiro^  and  conlequently 
within  the  knowledge  of  the  merchants  wlio  put  their 
goods  on  board.  It  appears,  that  the  (hip  aftually 
fuftained  an  engagement,  for  the  witnefs  fays,  that 
**  fhe  did  not  furrender  till  after  a  very  fevere  adion 
of  fifty-five  minutes,  during  which  many  guns  were 
fired  on  both  fides,  and  the  fhip  had  her  fecond 
'^  mate  killed,  four  men  dangerouily  wounded,  as 
was  alfo  the  merchant  himfelf^  who  happened  to  be 
on  board,  and  her  ftahding,  and  running-rigging 
all  cut  to  pieces ;  fo  that  they  had  no  longer  any 
^^  command  of  the  Ihip.'*  Being  fo  taken  by  the 
Americans^  and  afterwards  retaken  by  His  Majefty*s  fhip 
Sceptre  J  the  queflion  is.  Whether  the  Portugueje  lader 
is  entitled  to  the  reflitution  of  his  goods  abfolutely,  or 
fubjeft  to  the  payment  of  a  falvage  to  the  recaptors. 
Now,  upon  principle,  I  cannot  but  think  that  the 
goods  would  have  been  in  very  great  danger  of  con- 
demnation in  an  American  court  of  prize.  Reference 
has  been  made  to  an  a6l  of  the  American  congrefs 
relative  to  falvage,  but  I  do  not  think  that  it  can  have 
much  bearing  on  the  prefent  cafe*  The  a£t  does  not 
define  the  cafes  to  which  it  is  intended  to  be  applied— > 
that  is  left  to  the  Courts  to  determine  at  their  difcre- 
tion.  I  fhall  therefore  lay  the  American  law  entirely 
out  of  my  confideration,  and  confider  the  cafe  upon 
the  general  principle.    Is  there  a  high  degree  of  pro« 

babiiity 
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The        bability  (for  certainty  is  not  required)  that  this  property 
,  would  have  been  condemned,  if  it  had  been  carried 


July  aoih,  into  an  American  port  ?  In  every  point  of  view  in  which 
I  can  fee  the  matter,  I  cannot  help  thinking  that  it 
would  have  run  a  very  confiderable  rifque  of  condem- 
nation ;  and  that  the  Poriuguefe  merchant  would  have 
no  very  good  ground  of  complaint  if  it  had  actually 
been  condemned.  The  (hip  being  fumifhed  with  a 
letter  of  marque,  is  manifeftly  a  fhip  of  war^  and  is 
not  otherwife  to  be  confidered,  becaufe  (he  a£ted  alfo 
in  a  commercial  capacity.  The  mercantile  charader 
being  fuperadded,  does  not  predominate  over  or  take 
away  the  other.  Thefe  was  formerly^  indeed  a  c^- 
tindion  made  between  privateers  and  merchant-veflels 
fiimiflied  with  a  letter  of  marque,  the  one  being  entitled 
lb  head-money  and  the  other  not ;  but  that  diftindicm 
has  fince  been  entirely  done  away.  A  neutral  fubje^ 
is  at  liberty  to  put  his  goods  on  board  a  merchant- 
veflel,  though  belonging  to  a  belligerent,  fubjed, 
neverthelefs,  to  the  rights  of  the  enemy  who  may  cap- 
ture the  veflel ;  but  who  has  no  righ^according  to  the 
modem  prafUce  of  civilized  dates,  to  condemn  the 
neutral  property.  Neither  will  the  goods  of  the  neu- 
tral be  fubjed  to  condemnation,  although  a  refcue 
fhould  be  attempted  by  the  crew  of  the  captured  veflel, 
»  for  that  is  an  event  which  the  merchant  could  not  have 

forefeen.  But,  if  he  puts  his  goods  on  board  a  fhip  of 
force,  which  he  has  every  reafon  to  prefume  will  be 
defended  againft  the  enemy  by  that  force,  the  cafe  then 
becomes  very  different.  He  betrays  an  intention  to 
refift  vifitation  and  fearch,  which  he  could  not  do  by 
putting  them  on  board  a  mere  merchant  veflfel,  and  fo 
far  as  he  does  this  he  adheres  to  the  belligerent ;  he 
withdraws  himfelf  from  his  prbte£tion  of  neutrality, 

and 
y 
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Snd  reforts  to  another  mode  of  defence  ;  and  I  take  it         The 
to  be  quite  clear,  that,  if  Zr  party  afts  in  aflbciation       ^^'^'^^' 
with  a  hoftile  force,  and  relies  upon  that  force  for  pro-     ju/y  wth, 
tection^  he  is,  pro  hdc  vtce^  to  be  confidered   as  an    .    '^*^ 
enemy.     It  is  not  a  fufficient  excufe  to  fay,  that  the 
Poriuguefe  are  hot  poffefled  of  (hipping  of  their  own, 
fufficient  for  the  whole  of  their  commerce,  and  are 
therefore  under  the  neceffity  of  making  ufe  of  thofe 
belonging  to  others.     If  they  choofe  to  take  the  pro- 
tection of  a  hdftile  force  inftead  of  their  own  neutral 
character,  they  irnift  take  the  inconvenience  with  the 
convenience  ;  they  muft  abide  by  the  confequences  re- 
fulting  from  the   courfe  of  conduct  which,  upon  the 
whole  knowledge  of  the  matter,  they  have  thought  pro- 
per to  purfue.     It  could  not  in  this  cafe  have  been  a 
fecret,  that  force  was  to  be  ufed  for  the  protection  of 
the  property.  It  mud  have  been  known  to  the  laders  of 
the  cargo,  that  this  ihip  was  to  fail  as  a  fingle  fhip, 
and  to  fight  her  way  home,  fince  a  large  number  of 
men  were  openly  and  publicly  collected  for  the  purpofe 
of  enabling  her  to  refill  a  hoftile  force.     I  cannot  enter- 
tain a  doubt  that  the  Americans  might,  upon  juft  and 
found  principles;  have  condemned  this  property.  The 
cafe  which  has  been  cited  from  the  American  Reports, 
is.  much  too  indidinct  to  affifl  the  Court  in  forming  its 
judgment  upon  the  practice   of  the  American  Court. 
The  ground  upen  which  falvage  was  there  given,  does 
not  appear  to  be  of  great  authority  either  one  way  or 
the  other.     I  decree  reftitution  of  this  property,  oa 
payment  of  the  ufual  falvage  to  the  recaptor. 
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"^"f^^^'  FOLTINA,~JuLiNi. 

A^^h^rf  nPHIS  was  the  cafe  of  a  fhip  and  cargo  feized  on  the 
ofanifiandcoa.  '        i^th  o{  Decmber.  i8n,  whilft  lyine  at  andior 

quered  and  taken  ^     *^  • 

poOeffiooofby  in  the  roadfted  of  Heligoland,  which  ifland  had  been 
^^i!^Z^\At  furrendered  to  His  Majefty's  forces  on  the  5th  of  Sif- 
miS?u»lS*"  *^^^^  ^  807.  The  queftion  was,  whether  the  (hip  and 
the  conqaeft  of  caTffo  fhouldbc  condeomed  as  droits  of  Admiraltz  or 

the  ifland  may  °    t 

not  hive  been        OtherWlfe. 

confinnedto 

Great  Britain 

by  a  Treaty  of  JUDOlMBKT. 


^**^  Sh:  W.  Scott.— This  is  the  cafe  of  a  vcffel  which  was 

taken  in  the  roadfted  of  Heligoland^  not  at  the  time  of 
the  furrender  of  the  ifland,  but  afterwards,  and  the 
feizure  is  reprefented  to  have  taken  place  within  the 
harbour.  The  locality  of  the  tranfa^on  is,  I  think, 
fufficiently  defcribed  by  the  term  made  ufe  of  by  die 
witnefles,  who  muft  be  underftood  to  mean  that  pordon 
of  the  fea  to  which  veflels  are  carried  for  the  purpofe 
of  landing  their  cargoes*  at  Heligoland ;  and  whether  the 
fame  portion  of  the  fea  is  more  or  lefs  inclofed,  whedier 
it  is  completely  land-locked  or  not,  does  not  appear  to 
be  material  to  the  iflue  in  the  prefent  cafe.  The  Gazette^ 
too,  defcribes  the  place  as  a  baven^  a  compliment  to 
which  it  is  certainly  hot,  in  flridnefs,  entitled;  hot 
itis.nfed  as  a  haveDi  and  may,  therefore,  fairly  be 
<:on(idered  as  fuch,  at  leaft  for  the  purpofes  of  the 
prefent  queftion.  There  is  certainly  no  reafon  for 
faying  that  the  property  is  not  within  the  grant  of  the 
Crown  to  the  Lord  High  Admiral,  fo  far  as  the  locality 
of  the  feizure  is  concerned  ;  for  it  is  the  ordinary  rule, 
that  fliips,  taken  in  fuch  places  during  the  ^^rift^nr^ 

of  hoftUities,  become  droits  of  Admiralty. 

But 
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But  the  chief  point  to  be'  confidered  is,  >whether,  at         i^e 

"  FoLTINA* 

the  time  this  feizure  was  made,  Heligoltind  formed 


part  of  the  dominiohs  of  the  Crown  of  Great  Britain  or  July  2^, 
not.  The  iiland,  it  appears,  had  been  conquered  and 
taken  pofleiEon  of  by  Britijh  forces,  but  the  conqueft 
had  not  been  confirmed  to  this  country  by  a  treaty  of 
peace.  It  w^  a  firm  capture  in  war,  but  was  ftill 
fubjeft  to  a  kind  of  latent  title  in  the  enemy,  by  which 
he  might  have  recovered  it  at  the  conclufion  of  the 
war,  provided  this  country  would  have  confented  to 
its  reftitution. 

It  is  fomewhat  extraordinary,  that,  iu  the  courfe  of 
the  numerous  and  long  wars  in  which  this  country  has 
been  engaged,  no  cafe  fhould  have  been  determined 
which  might  ferve  as  a  guide  to  the  Court  in  the  deci* 
fion  of  the  prefent  queftion.  It  does  not  appear  that 
any  cafe  of  the  kind  has  hitherto  occurred,  with  the 
folitary  exception  of  that  which  has  been  mentioned 
in  the  argument,  (the  Efperanzoy)  and  chat  is  admitted 
•to  have  paiTed  with  very  little  notice,  and  without  op- 
fition.  A  cafe  thus  j^zi^ng/ubjikntio  cannot  be  con- 
fidered of  great  weight  in  point  of  authority.  I  obferve 
that  the  grant  from  the  Crown  to  the  Lord  High  Ad- 
miral applies  to  the  King's  dominions  generally,  and 
that  there  is  nothing  which  points  to  a  di(tin£tion  be- 
tween thofe  parts  of  the  King's  dominions  over  which 
the  Crown  hzs  flentm  dgminium  or  other  wife.  No 
point  is  more  clearly  fettled  in  the  Courts  of  com- 
mpn  law  than  that  a  conquered  country  forms  imme- 
diately part  of  the  King's  dominions.  {Campbell  v. 
-Hall^  Cowper^s  Rep.  208.)  In  a  late  inftance,  we 
know  that  an  ifland  fo  acquired  (Guadaioupe)  was  trans- 
ferred to  a  thir4  power,  fubjeS,  undoubtedly,  to  the 
fliadowy  right  of  the  former  proprietor.  It  is  laid,  that 

GOi  aeon* 
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Tiie         a  conqJeft  of  this  kind  may  be  re-acquired  Jl^grati^ 
bello  by  the  ftatc  from  which  it  was  taken ;  but  fo  may 


July  apth,  any  other  poffeflion,  though  forming  part  of  the  ori- 
ginal and  eftablifhed  dominions  of  the  Crown  of  this 
country,  if  the  enemy  has  it  in  his  power  to  make  the 
conqueft.  The  fame  obfervation  is  applicable  to  the  Jfte 
oflVighty  as  well  as  to  Heligoland^  for  the  enemy  has 
the  fame  right  to  make  a  conqueft  of  the  one  as  the 
other.  It  is  faid  that  the  enemy  may  recover  back 
the  ifland  of  Heligoland  when  pd&ce  takes  place  ;  but 
it  is  equally  true  that  the  conqueror  may  retain  it  if  be 
can  ;  and,  if  nothing  is  faid  about  it  in  the  treaty,  it 
remains  with  the  pofTeiTor,  whofe  title  cannot  after- 
wards be  called  in  queftion.  The  diftin£tlon  between 
the  two  fpecies  of  territories  is,  in  fad,  rather  more 
formal  than  real  and  fubftantial,  at  leaft  I  muft  profefs 
my  inability  to  fee  any  diftindlon  between  them  that 
can  materially  affed  the  prefent  queftioti.  The  power 
of  the  Britijh  Government  was  full  and  complete  ; 
and,  though  the  Lords  CommifEoners  of  the  Adm> 
ralty  might  not  have  interpofed  the  particular  autho< 
thority  with  which  they  are  invefted,  yet  the  Crown 
had  exercifed  its  authority,  and  the  Admiralty,  as  the 
grantee  of  the  Crown,  would  fucceed  to  its  rights.  It 
might  have  erefted  a  court  there,  for  the  exeicife  of 
Admiralty  jurifdidion  ;  and,  if  it  did  not,  I  prefume 
that  it  only  refrained  from  fo  doing  becaufe  it  was  not 
thought  that  publick  convenience  required  it.  The 
enemy  certainly  had  no  right  to  fay  that  a  Court  of  that 
kind  iliould  not  be  there  ereded.  Under  the  circum- 
(lances,  I  think  there  is  no  folid  ground  for  the  dif- 
tindion  that  has  been  taken  ;  and  though  I  am  by  no 
means  difpofed,  at  this  time  of  day,  to  enlarge  thi 
bounds  of  the  ancient  grant  from  the  Crown  to  the 

5*.  Lord 
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Lord  High  Admiral,  which  is  now  become  of  lefs  con-  The 

fequence,  yet  it  is  the  duty  of  the  Court  to  maintain  °''^''^^' 

ancient  landmarks.     I  (hall  pronouhce  for  the  claim  juijf  29th, 

of  the  Admiralty,  and  condemn  this  fhip  as  droits  of  ^  *^ 
Admiralty^ 


JONGE  JAN,  ScHuiL.      .  ^"^l^ 

nrHIS  fhip,  laden  with  a  cargo  of  mafts,  fpars,  and  hlr^^pf, 
•*"    linfced,  was  captured  on  the  20th  oi  July  1804,  ^n"*J^"i,^ 
in  the  profecution  of  a  voyage  irovuRiga  oftenfibly  to  inveftigation  of 
Embden^  by  His  Majcfty's  (hip  Lynx^  and  carried  to  Ply^  thcmfeivesa^*" 
mouth.     On  the  4th  of  September  following,  the  ufual  ^^'cHriT^; 
proceedings  were  inftituted  againft  the  fhip  and  cargo }  JJ^j^^  th^" h* 
and,  on  the  7th  of  the  fame  month,  the  judge,  upon  had « not  in  their 
the  jomt-prayer  ot  the  proctor  or  the  captors,  and  of  » revtfion  at  aa 
the  proctor  of  the  Admiralty  on  behalf  of  the  Navy  •^^*''p«'^* 
!3oard,  directed  the  cargo  to  be  fold  to  His  Majefty^s 
Government,  and  the  proceeds  to  be  brought  into  the 
regiflry.    The  fhip   was  then  brought  from  Leitb  to 
the  River  Thamesy  by  order  of  the  ConmtifEoners  of 
the  Navy,  and  the  cargo  delivered  into  Has  Majefty's 
Dock  Yard  at  Deptford. 

A  claim  was  given  for  the  mafls  and  fpars,  as  the 
property  of  a  merchant  2X  Embden  ;  and  another,  for 
the  linfced,  as  the  property  of  McfTrs.  Hanfeen  and  Co., 
of  Riga.  '  On  the  10th  of  Odober^  farther  proof  was 
ordered  of  the  property  and  deflination  of  the  cargo ; 
which  being  exhibited,  on  the  6th  of  April  1805,  the' 
linfeed  was  decreed  to  be  reftored,  with  the  expences 
of  the  claimant.  On  the  aoth  of  the  fame  month,  an 
account  of  the  viilue  of  the  linfeed  was  brought  in  by 

e  o  3  the 
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The         the   prodor  for  the  claimant^    and  referred  to  the 
^"^  regiftrar  and  merchants^  who  reported  the  value  of  the 

jiifyapch,  linfeed  to  be  jf  285  71.  lod.j  and  thejamountof  the 
claimants  proctor's  bill  to  £SS.  i  is.  6J.,  making, 
together,  thefum  of  ^^373.  19/.  4^/.,  which  was  ac- 
cordingly paid  by  the  commiflioners  of  the  navy.  On 
the  3d  of  July  J  1 806,  the  mafls  and  fpars  were  om- 
demned  as  prize  to  the  captors,  fubject  to  the  Britijb 
claimant's  expences  ;  and  the  proceeds  were  directed 
to  be  brought  into  the  regiftry.  On  the  30th  of 
O^Gber,  i8c6,  the  proctor  for  the  Admiralty  brought 
in  the  fum  of  i^  1794.  ys.  iid.  for  payment  of  the 
cargo,  but  without  fpecifying  the  manner  in  which  the 
account  was  made  out.  It  was  afterwards  afcertained, 
that  it  was  made  out  in  the  following  manner : 

Timber  and  fpars,  according  to  the  valuation,  made  by  the 
Navy  Board  officers  at  Deptford  Yard        -  29544  18    5 

From  which  the  following  fums  were  deduced  : 

Duties    paid  by  the  Clerk  of  7 

>  aco  x<    o 
the  Cheque  •  .5    ^V    O 

Amount  of  report 
on  the  value  of 
the  linfeed  re- 
ftored    .         -  285     7  10  J^ 373  >9    4 

proctor's    bill  for 

claim  of  ditto         88  iz     6 

Bill  of  cods  purfuant  to  decree 

of  3d  of  July,  i8o5      -    -     116  16     2 

'    ■ —     750  ^o    & 

Jfi794     7  II. 

The  fum  of  ^259  15s.  od.  having  been  improperly 
paid  for  duties,  the  agents  of  the  captors  recovered 

back, 
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^^252  las.  od.  out  of  the  fum  which  had  been  fo    ^°^°' ^^^' 

improperly  paid  ;  and,  in  the  courfe  of  inveftigating    j^  a^ 

the  bufinefs  relative  to  the  duties,  it  was  difcovered       *^'^ 

that  the  Commiflioners  of  the  Naty  had  deduded  the 

fum  of  ^373.  igs.  4d.  for  the  value  of  the  linfeed  re* 

ftored,  and  of  the  proftor's  bill,  from  the  amount  of 

die  valuation  of  the  mafts  and  fpars  condemned  to  the 

captors.    In  confequence  of  this  difcovery,  application 

was  made  to  the  prodor  for  payment  to  the  captors  of 

the  amount  fo  deduded,  and  the  fum  of  .sf'242. 1 8/.  lod., 

the  adual  proceeds  of  the  fale  of  linfeed,  was  then 

brought  into  the  regiftry.    This  fum  was  ^i  29.  as.  gd. 

lefs  than  had  been  dedufted  by  the  Commillioners  of 

the  Navy  for  the  reported  value  of  the  linfeed  re- 

flored,  including  the  pro&or*s  bill  for  the  claim  of  it  ;^ 

and  the  queflion  was,  whether  this  difference  between 

the  valuation  of  the  linfeed  which  had  been  reftored^ 

and  the  proceeds  arifmg  from  the  adual  fale  of  it,^ 

ought  to  be  dedu&ed  from  the  value  of  that  part 

of  the  cargo  which  had  been  condemned  to  the 

captors. 

For  the  Captors^  it  was  contended,  that  it  was  not 
incumbent  upon  them  to  pay  out  of  the  goods  con* 
demned  as  prize  to  them  the  difference  between  the 
adual  proceeds  of  the  other  part  of  the  cargo,  and 
the  fum  decreed  to  be  paid  to  the  claimants  by  the 
Court. 

On  the  other  fide,  it  was  laid,  that,  in  the  cafes  of  (hips 
laden  with  naval  ftores,  which  have  been  ordered  to 
be  fold  to  His  Majefty's  Government,  when  the  fhips 
and  cargoes  were  decreed  to  be  reftored,  the  value  of 
the  cargoes  and  the  expences  of  the  claimants,  and 

004  the 
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The        the  freight  and  expences  of  the  mafters,  and  alfo  th« 
,  />b^  expences  of  we  raptors^  were  paid  by  the   Navy 

•^rt;^*»  Board.  That,  in  cafes  in  which  condemnation  of  part 
of  the  cargo  took  place,  the  Navy  Board,  in  making 
payment  to  the  captors  of  the  value  of  the  condemned 
property,  dedufted  from  it  fuch  lofs  or  expenses  as  had 
arifen  from  other  parts  of  the  cargo  of  the  fame  (hip, 
and  that,  by  this  mode  of  proceeding,  the  whole  be? 
nefit  arifing  from  the  capture  was  paid  to  the  captors. 
It  was  further  fubmitted,  that  the  captors  being  in  all 
cafes  fecure  of  receiving  full  indemnification  by  pay- 
ment of  their  expences,  it  was  not  juft  and  reafonable, 
that  in  cafes  where  lofs  was  occafioned  by  reftitution  of 
one  part  of  the  cargo,  and  gain  accrued  by  the  condem- 
nation of  another  part  of  the  fame  cargo,  that  the 
whole  of  the  lofs  fhould  be  borne  by  His  Majefty's 
Government,  and  the  whole  of  the  profit  accrue  to 
the  captor  ;  but  thai  the  lofs  upon  one  part  ought  to 
be  deduced  from  the  profit  on  the  other,  and  the  Ini* 
lance,  being  the  whole  of  the  benefit  arifiqg  from  the 
capture,  be  paid  to  the  captor.  Laftly,  it  was  fub- 
mitced^  that  the  captor  was  barred  by  lapfe  of  time, 
from  calling  for  the  inveftigation  of  accounts  which 
had  been  fo  long  fettled. 

In  reply,  it  was  faid,  that  the  Navy  Board  had  no 
right  to  deduft  from  the  value  of  the  goods  condemned, 
loffes  on  payments,  or  allowances  made  for  the  goods 
reilored,  becaufe  fuch  allowances  are  a  compenla- 
tion  to  the  owners  for  the  iniionveniencc  they  may 
fuftain,  in  confequence  of  the  privilege  of  pre-emp* 
tion  exercifed  by  the  Government,  in  which  the 
captor  had  no  i^tered ;  and  that  the  real  value  of 
the  parts  of  the' cargo  ^condemned  to  him  ought  not, 

therefore, 
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therefore,  to  be  charged  with  any  dedudlion  on  that         The 

°  JOXGK  J  AH. 

account.  _  

With  refpeft  to  the  laches  imputed  to  the  captors,  Jufy  apth, 
in  not  making  the  demand  at  an  earlier  period,  ^  '• 
it  was  faid  that  they  had  ufed  due  diligence  in 
proceeding  ^ce  the  difcovery  of  the  error  was  made. 
That  the  delay  was  to  be  imputed  altogether  to  the 
manner  in  which  the  account  had  been  brought  in  on 
behalf  of  the  Navy  Board,  from  which  it  was  impof- 
fible  to  difcover  that  any  deduftions  had  been  made 
from  the  proceeds  of  the  condemned  part  of  the 
cargo, 

Judgment. 
Sir  W.  Scott. — This  is  an  objeftion  taken  to  an  ac- 
count of  the  Commiffioners  of  the  Navy,  dated  fo  long 
back  as  the  year  1806.  On  the  30th  oiO^ober,  in 
that  year,  the  proftor  for  the  Admiralty  brought. in  a- 
fem  of  money  for  the  payment  of  part  of  the  cargo 
which  had  been  condemned  to  the  captors.  At  this 
great  difliance  of  time,  the  Court  would  be  inclined  to 
hold  the  account  to  be  entirely  fettled,  and  not  liable  to 
to  be  ripped  up,  unlefs  it  could  be  fhewn  by  the  com- 
plainants that  they  had  it  not  in  their  power  to  obtain 
a  revifion  at  an  earlier  period.  It  is  alleged,  on  the 
part  of  the  captors,  that  although  the  general  fum  was 
brought  in  at  the  period  before-mentioned,  yet  the 
particular  account,  with  the  different  items,  was  nc^ 
produced  till  very  lately,  and,  confequently,  that  the  * 

parties  had  no  opportunity  of  inveftigating  the  bull- 
nefs  before  the  prefent  time.  If  the  parties  really  had 
no  earlier  opportunity  of  looking  into  the  tranfadidn, 
I  (hould  not  feel  difpofed  to  fxclude  them  now,  and 

to 
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Th#        to  hold  them  to  be  barred  by  mere  lapfe  of  time^ 
°  °  But  is  it  a  faft   that  the  parties  have  had  no  fuch 


jii^29ch,  opportunity  ?  Would  not  this  Court,  upon  application 
^  made  to  it,  have  compelled  the  produ£Hon  of  the  ac* 
count  long  ago  ?  Undoubtedly  it  would  have  done  fa 
If  parties  choofe  to  let  matters  fleep  for  fo  great  a 
length  of  time,  even  beyond  the  period  fixed  by  the 
ftatute  of  limitations,  they  muft  take  the  confequences 
of  their  own  laches^  for  the  Court  will  not  fuffer  itfelf 
to  be  called  upon  to  open  accounts  fo  ftale  and  anti- 
quated  as  thefe  are.  If  enquiries  of  this  kind  are  to  be 
now  entered  into,  I  do  not  fee  where  the  matter  is  tQ 
end.  It  isimpofnble  to  fay  what  limitation  is  to  be 
'  put,  or  what  number  of  cafes  may  be  affefted.  If  I 
am  to  go  back  feven  years,  why  not  feventeen  ?  The 
whole  time  of  the  Court  might  be  taken  up  in  the  in- 
veftigation  of  thefe  antiquated  accounts.  I  think 
myfelf  fully  at  liberty  to  decline  going  into  the  quef- 
tion,  and  to  confider  it  as  long  ago  concluded  between 
the  parties. 
Modeadopted  by      But  if  the  Court  was  to  enter  into  the  tranfaftion, 

%\S^^  I  "^"ft  %»  ^^^  ^^^  ^^^^  ^^^^  *«  Navy  Board  has 
^°""cS»tt^*  adopted  appears  to  me  to  be  not  deficient  in  equity, 
where  the  Go-  though  it  may,  perhaps,  be  apparently  liable  to  the 
the  right  of  pre-'  objefUons  that  havc  been  taken.  Suppofing  that  then 
rf  tC*g<^2!dr^p-  is  fome  irregularity  in  the  courfe  which  they  have  pur- 

Senur^we  ^^^^^  ^  ^^  ^^  opittion  that  it  is  juftificd,  and  made 
to  objc^ons,  is   yaiid  by  f^e  fort  of  mutual  underftandinfr  that  is  to  be 

not  denuent  in  '  ,  '^  - 

equity,  aad  may  coUcdcd  from  thc  a£U  of  thc  partics  and  the  nature  of 
nude  valid  b7  the  tranfa£Uon.  When  a  veffel  is  taken,  havmg  on 
^d^Siin^  of  board  a  cargo  of  mixed  goods,  fome  of  which  are  fit 
^ftS^fiT'  ^'  ^^^  ^^  Majefty*s  fervice,  the  Navy  Board  have  the 
their  ads  and  right  of  prc-cmption  of  fuch  goods  ;  and,  in  order  to 
tr^*^."^^  r^oncile  neutrals  to  the  ezercife  of  this  right,  and  to 

13  prevent 
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prevent  the  inconvenience  that  might  arife  to  them        '^ 
from  a  reparation  of  the  cargo,  it  is  thought  advifable    . 
to  purchafe  the  other  part  of  the  goods  on  board.     Jukf^th. 
The  captor  is  exonerated  from  the  danger  of  cofts  and 
damages,  and  is  fully  indemnified  by  the  payment  of 
his  expences.    The  capture  is  confidered  not  as  his 
own  ad,  but  as  that  of  the  Government  ading  by  the 
Navy  Board.     Being  fo  guaranteed  from  the  lofs  by 
the  Government  of  the  country,  it  appears  to  be  not 
unreafonable,  that  he  (hould  (land  on  a  footing  fome- 
what  di£ferent  from  that  which  he  would  have  done  if 
he  h^4  been  a£Hng  merely  upon  his  own  refponfibility, 
and  confequently  anfwerable  to  the  utmoft  extent  for 
any  indifcretion  he  might  have  committed.     It  is  to  be 
obferved,  likewife,  that  the  captor  is  himfelf  the  per- 
fon  who  puts  the  tranfadion  into  the  (hape  it  has 
aflumed ;  for  he  makes  the  application,  praying  that . 
the  goods  may  be  fold  to  the  Government.  It  has  been 
flated,  and  truly  dated,  to  be  the  common  ufage  of 
the  Navy  Board,  to  fetde  thefe  matters  in  this  fort  of 
general  average  way,  and  it  muft  be  prefumed  that  the 
party  was  aware  of  the  cuftom  which  prevailed.  Look- 
ing, therefore,  to  the  circumflance  that  the  placing    ' 
this  cargo  in  the  hands  of  Government  is  the  ad  of 
the  pany  himfelf ;  looking  alfo  to  his  difcharge  from 
all  refponfibility,  and  to  the  known   and  prevailing 
pradice  in  the  condud  of  fuch  matters,  I  think  it  not 
unequitable,  that  it  (hould  be  taken  out  of  the  courfe 
of  ordinary  capture,  and  (hould  (land  on  the  footing 
on  which  it  has  been  placed  by  the  common  ads  and 
underftanding  of  both  parties* 

In  the  courfe  of  the  difcu(fion,  I  took  occafion  to 
aik  where  the  profit  was  to  go,  if  any  profit  arofe, 

conceiving 
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The  conceiving  certainly  that  the  captor  was  entitled  to  the 
^^^^^  "^  profit  if  he  was  fubjeft  to  the  lofs.  It  was  faid,  that 
jii/y  apth,  the  captor  could  not  deri ve'any  profit  from  the  fale  of 
thefe  goods,  as  he  could  take  only  under  a  fentence 
of  condemnation  ;  but  I  think  he  might  have  been  en- 
titled under  an  order  of  the  Court  for  the  payment  to 
him.  If  the  capror  is  not  to  take  the  profit,  who  is? 
Not  the  claimant,  for  he  has  already  been  paid,  and 
has  withdrawn.  The  Government  cannot;  for  the 
Navy  Board,  ading  on  its  behalf  has  adually  brought 
the  money  into  the  regiftry.  The  Court  could  not 
retain  it^  I  think  the  captor  would  be  entitled,  ^and, 
if  fuch  was  the  fituation  of  the  prefent  cafe,  I  (hould 
not  hefitate  to  order  the  money  to  be  paid  out  to 
him. 

Upon  thefe  grounds,  the  matter  might  be  fupported, 
if  it  were  now  open  to  examination ;  but  I  am  of  opi- 
nion, that  the  right  of  enquiry  is  barred  by  lapfe  of 
time,  and  that  it  is  not  open,  at  this  late  hour,  to 
filter  upon  a  confideration  of  the  account. 
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THE  JANE,   BiRKLEY.  I^ovmbcriA, 

hpHIS  was  the  cafe  of  a  Britijh  tranfport  in  the  fcr-  a  hired  tranf- 
vice   of  Government,    which,    whilfl   lying   at  J^e<If  gw^*-' 
Gibraltar,  was  hypothecated  by  the  mafter  to  Meffrs.  JJIb"ea^]^?* 
Cordon  and  M^/2jy,  merchants  there  refident,  by  a  tomreeasweii 
bond  dated  March  25th  1812,  for  thefum  of  ^750.  Vcffi.^'snd  th« 
The  condidon  of  the  bond  was,  that  if  a  bill  drawn  ^flS^hST 
by  the  mafter  for  that  fum  in  favor  of  Meffrs.  Gordon  '^"^p^'^..  . 

,  .  miy  be  vuuL, 

and  M^Ray  (hould  be  paid,  or  if  the  mafter  ihould  though  the  ptr. 
difcharge  the  amount  with  5  per  cent,  intereft  per  onwhichol^u 
month  within  twenty  days  after  the  arrival  of  the  Ihip  tTiUtid'iftir 
in  any  port  of  Great  Britain,  or  if  on  fuch  voyage  as  ***^' 
the  (hip  fliould  be  ordered  upon  in  the  courfe  of  the 
fervice,  an  utter  lofs  fhouid  take  place,  then  the  obli- 
gation was  to  be  void  or  elfe  to  remain  in  force.  The 
ihip  proceeded  from  Gibraltar  with  French  prifoners^ 
and  put  into  Fort/mouth,  where  (he  was  arrefted  by 
the  bond-holders  before  the  expiration  of  the  twenty 
days.     She  was  afterwards  bailed,  and  the  owners  ap- 
peared under  proteft. 

In  fupport  of  the  proteft  it  was  contended,  that  the 
arreft  was  made  before  the  bond  was  due  ;  that  there- 
fore the  bail  had  a  right  to  fay  there  was  no  juft 
caufe  of  2(£tion }  and  that  they  ought  to    be    dif- 

miffed* 

But  the  Court"  faid,  I  am  of  opinion  to  over-rule 
the  proteft,  for  it  is  alleged  on  the  part  of  the  bond- 
holders, that  the  (hip  was  going  to  leave  the  kingdom, 
and.  this  is  not  denied  in  the  a6l.  Had  it  been  denied 
or  proved  ta  have  been  an  unfounded  apprehenfionj 
the  cafe  might  have  been  different. 

Tha 
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jIke  "^^^  ^^^^^  ^^^^  proceeded  on  the  merits,  and  the 

bond  was  attempted  to  be  impeached  on  the  following 


j^9ven^  4ih,  grounds ;  that  it  would  be  injurious  to  the  public  in- 
terefts,  if  tranfports  in  the  fervice  of  Government 
could  be  the  fubjed  of  bottomree ;  that  the  voyage  on 
which  the  (hip  was  deftined  was  not  exprefleid  in  the 
bond,  which  was  faid  to  be  an  eflential  requifite ;  that 
the  mafter  who  granted  the  bond  had  been  fuperfeded 
at  the  time  he  executed  it,  and  was  fo  known  to  be  by 
the  grantors ;  that  there  was  no  account  of  the  items 
which  compofed  the  amount,  nor  of  the  application  of 
the  money ;  and  that  a  bill  of  exchange,  another 
fpecies  of  fecurity,  had  been  given  for  the  money,  on 
account  of  which  the  bond  was  faid  to  be  granted. 

Judgment. 
Sir  W.  Scott. — ^This  is  a  proceeding  upon  a  bottom- 
ree bond  given  at  Gibraltar ,  upon  a  ihip  of  a  peculiar 
character.  I  fay  of  a  peculiar  charader,becaufe  bonds  of 
this  defcription  are  ufually  given  upon  merchant  veflels, 
which  have  definite  voyages;  but  this  was  a  hired 
tranfport  in  the  fervice  of  Government,  and  of  courfe 
without  any  fixed  voyage,  liable  to  be  fent  to  any  part 
of  the  world,  according  to  the  exigencies  of  the  public 
^  fervice.  I  cannot  accede  to  the  doctrine,  that  a  fhip 
<^  this  defcription  is  incapacitated  from  being  the  fub- 
jeft  oi  hypothecation  by  a  bottomree  bond.  Were  I 
to  hold  that  all  bottomree  bonds  granted  on  fuch  veflels 
aece&rily  were  invalid,  very  ferious  inconvenience 
might  ex]due,  and  the  public  fervice  inflead  of  being 
benefited,  might  be  fubjeded  to  very  injurious  ob* 
ftru£Uons.  If  the  neceflary  fupplies  could  not  be 
obtained  in  this  mode,   the  tranfportation  of  (tores 

might 
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might  be  delayed,  prifoners  requiring  to  be  removed        The 
might  (till  remain.    In  Ihort,  there  is  no  objeft  for  .___ 


the  accomplifliment  of  which  thefe  veflels  are  em-  November  Ji^i, 
ployed,  which  might  not  be  defeated  or  inconveniently 
poftponed.  I  think,  therefore,  there  is  no  fufficient 
ground  for  contending  that  hired  tranfports  may  not 
be  the  fubjefl  of  bottomree  as  well  as  other  veflels. 
This  fumifhes  an  anfwer  alfo  to  the  other  objeftion ; 
that  the  particular  voyage,  on  which  the  fliip  was 
deftined  was  not  ftated  in  the  bond.  It  is  impoflible 
that  the  mafter  (hould  defcribe  the  voyage  with  pre- 
cifion,  becaufe  he  is  fubjeft  to  the  orders  of  Govern- 
ment, which  may  at  any  time  alter  the  deftination  of 
the  vefiel  at  its  pleafure :  the  mafter  can  only  come 
ci  pres ;  he  muft  defcribe  the  voyage  as  near  as  he  can. 
It  cannot  for  a  moment  be  admitted,  that  the  bond 
is  invalid  for  want  of  a  particular  defcripdon  of  the' 
the  voyage,  when  the  voyage  itfelf  is  not  under  the  ccm- 
troul  of  the  party  granting  the  bond,  but  liable  to  be 
changed  at  the  difcredon  of  Government. 

The  (hip  failed  from  Gibraltar  with  French  prifoners 
deftined  as  aflerted,  to  Leitb\  forfome  reafon  or  other 
file  put  into  Portfmoutb^  why  or  how  does  not  appear, 
whether  by  neceflity  or  in  confequence  of  orders:  The 
(hip  was  there  arreftedbeforethe  bond  became  due,  which 
was  to  be  payable  twenty  days  after  the  arrival  of  the 
(hip  in  a  port  of  Great  Britain.  However  before  the 
arreft  of  the  (hip,  application  was  made  to  the  owners, 
and  payment  refufed  by  them.  It  does  not  wppext 
that  any  explanation  took  place,  or  that  any  intima* 
tion  was  given ;  that  the  (hip  was  going  to  Leitb^  or 
that  payment  (hould  be  made  upon  her  arrival  at  that 
port.  Had  that  been  the  cafe,  it  would  have  been 
more  correft  to  have  waited  till  the  (hip  reached  Leitb^ 

and 
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Tht        and  then  to  have  applied  to  the  tribunal  in  that  part  of 
the  United  Kingdom  which  has  cognizance  of  fuch 


Vonemher  4th,  qucftions.  But  the  party  found,  as  he  dates,  that  the 
^  '^  fliip  was  about  to  quit  Port/mouth  to  proceed,  he  knew 
not  whither,  and  therefore  he  arrefted  her.  The  ihip 
itfelf  was  not  detained  but  releafed  upon  bail,  fo  that 
no  inconvenience  was  occafioned  to  the  public  fervice. 
The  feizure  was  perhaps  premature.  But  ihall  the 
Court  on  that  account,  the  time  of  payment  having 
long  (ince  arrived,  compel  the  party  to  relinquilh  thefe 
proceedings,  feek  another  jurifdidion  and  begin  agaia 
iU  novo  ?  What  advantage  would  be  derived  ?  Cui 
bono  (hould  I  occafion  fo  much  delay  and  erpence. 

A  p«pty  lendiiii      The  queftiou  then  is  whether  this  was  a  fan-  tranfaio 

mcney  on  Bot-  * 

tmnree »  not  tion  ?  Whether  the  money  was  bond  fide  advanced  on 
the  due^^Pi^  ^^  reprefentation  of  the  mader,  that  he  was  in  want 
tion  of  it.         ^f  fupplies.    By  the  general  law  the  mafter  has  a  right 

to  take  up  money  in  a  foreign  port  for  the  ufe  of  his 
fliip :  as  long  as  he  remains  the  oftenfible  mafter,  ez^ 
ercifmg  all  the  fundions  of  that  fituation,  be  has  the 
authority  attached  to  it ;  ei  ret  praponitur.  It  is  not 
alleged  that  the  mafter  had  any  perfbnal  credit ;  had 
he  not  reforted  to  this  mode  of  raifing  money,  the  (hip 
might  have  laid  in  port  till  it  periflied  by  decay.  I  fee 
no  reafon  to  fuppofe  the  mafter  exceeded  his  power.  It 
is  a  power  certainly  liable  to  abufe,  by  the  extravagance, 
mdifcretion,  or  diflionefty  of  the  mafter.  But  the 
mafter  is  a  perfon  felefted  by  the  owners  themfelves ; 
they  repofe  truft  in  him,  and  hold  him  out  to  others  as 
truft  worthy.  This  reafoning  is  not  confined  to  per- 
fons  employed  in  this  capacity  only,  it  is  common  to 
moft  fituations  in  life ;  if  a  domeftic  fervant  employed 
by  his  mafter  to  purchafe  neceftaries  for  the  ufe  of  the 
houfe,  mifapplies  goods  obuined  under  that  pretence, 

though 
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though  the  authority  is  abufed,  the  mafter  is  ftill  liable  The 
for  his  a£ts.  The  tradefman  who  fupplied  the  goods  ^^^'' 
is  not  to  be  a  fufferer,  unlefs  it  could  be  (hewn,  that  Ntvemher  4th» 
there  was  collufion  with  the  fervant  for  the  purpofe  of  *^'** 
defrauding  the  mafter.  If  an  order  had  been  fent  for 
the  difmiffal  of  this  mafter^  and  he  had  in  confequence 
been  actually  difmiffed,  the  cafe  would  be  different. 
But  his  accounts  were  to  be  prcvioufly  fettled  ;  there  is 
nothing  to  (hew  he  was  difmiffed  at  the  time  this  money 
was  advanced.  On  the  contrary,  Mr.  Gordon  fwears  ■ 
that  he  was  a6Hng  as  mafter,  and  that  he  had  not 
laid  afide  that  charafter.  The  agent  of  the  tranfport 
office  at  Gibraltar  confirms  this  ftatemcnt :  he  fays  the 
mafter  did  not  give  up  the  (hip  or  the  papers  till  fome 
time  after ;  he  continued,  therefore,  difcharging  the 
fundions  of  his  fituation.  It  is  argued,  however,  upon 
conjefture  that  the  merchant  who  lent  the  money 
knew  that  the  mafter  was  going  to  be  difmiffed  ;  but 
if  he  had  known  it,  ftill  this  man  was  mafter  at  the 
time.  Whilft  he  continued  in  the  vifible  exercife  of 
the  command,  he  had  authority  to  borrow  money  upon 
bottomree.  Is  there  then  any  proof  to  fatisfy  me  that 
this  tranfadion  was  bottomed  in  bad  faith,  and  that 
Mr.  Gordon  collufively  confederated  with  the  mafter  to 
defraud  the  owners  ?  I  fee  no  reafon  whatever  to  in- 
duce me  to  come  to  fuch  a  conclufion.  I  cannot 
agree  to  the  doftrine  that  the  party  lending,  is  obliged 
to  fee  to  the  application  of  the  money.  If  there  is  no 
collufion,  if  he  has  reafonable  groimd  for  believing  that 
the  money  is  fairly  borrowed,  it  is  a  known  principle 
in  thefe  cafes  that  no  fuch  obligation  is  impofed  upon  the 
lender.  There  is  no  evidence  to  enable  me  to  inveftigate 
thecondud  of  the  mafter;  indeed  it  would  hardly  be 
fair  to  enquire  at  prefent,  for  he  is  abfent,  and  no  party 
VOL.  u  nn  fp 
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to  thefe  proceedings.  There  may  be  fome  matters  rr. 
quiring  explanation,  which  the  mafter  might  afford 
if  he  were  prefent.  The  tranfadion  may  be  fair  m 
all  its  parts^  but  taking  it  to  be  otherwife ;  fuppofing 
it  to  be  tinged  with  a  (hade  of  diflionefty  in  the  mafter, 
the  merchant,  if  he  did  not  participate  in  the  guilt, 
could  not  be  affeded  by  it. 

Then  it  is  fsdd,  that  bills  were  given  at  the  fame 
time,  and  therefore  that  the  lender  looked  to 
them  and  not  to  the  ibip;  but  this  is  the  ufoal 
pradice ;  there  is  no  inconfiftency  in  taking  fuch 
a  collansral  fecurity,  nor  has  it  ever  been  held  to 
exclude  the  bond,  or  diminiih  its  folidity.  Mr. 
Cordon  fwears,  he  advanced  the  money  on  the  bond 
folely.  Suppoiing  it  to  have  been  known  that  the 
mafter  was  about  to  be  difmified,  that  circumftance 
would  make  it  more  probable,  that  the  lender  ihould 
look  to  the  bond  for  his  fecurity.  No  prudent  man 
knowing  that  the  mafter  was  about  to  quit  the  fliip, 
would  advance  money  without  the  fecurity  of  a  bot- 
tomree bond.  I  think  this  man  had  a  perfed  authority 
to  give  a  bottomree  bond,  and  I  fee  no  fuflBcieot 
grounds  oa  which  its  validity  can  be  impeached.  I  ihall 
therefore  pronounce  for  the  bond,  referring  the 
accounts  as  ufual  to  the  regiftrar  and  merchants 
to  report  thereon. 
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NEPTUNE  THE  SECOND.  ^*«rf^  *^^^ 

1814. 


Judgment. 


re- 


CIR  W.  Scott.— it  IS  acknowledged  in  this  cafe,  that  ^'^g^^X 

the  damage    was    done   by  the  (hip  proceeded  ^aw'^g*  ^^'' 
againft ;  but  it  has  been  fet  up>  in  the  way  of  excufe,  mifmanagement 
that  (he  was,  at  the  time,  under  the  care  of  a  regular  unde^die  a^  of 
pilot,  and  was  ading  in  obedience  to  his  direftions  j  an'Jf^^ui*^- 
and  it  has  been  contended  in  the  argument,  that  the  <^«°<^  ^^  ^ 
pilot    alone  is    anfwerable    for   any    damage    that 
may  have  been  fuftained  in  confequence  of  the  mif- 
management of  the  veflel.    If  the  pofitjon  could  be 
maintained,  that  the  mere  fad  of  having  a  pilot  on 
board,  and  ading  in  obedience  to  his  diredions,  would  • 

difcharge  the  owners  from  refpondbility,  I  am  of  opi- 
nion that  they  would  (land  excufed  in  the  prefent  cafe  ; 
for  I  think  it  is  fufficiently  eftabliihed  in  proof,  that 
the  mafter  adted  throughout  in  conformity  to  the 
directions  of  the  pilot.  But  this,  I  conceive,  is  not 
the  true  rule  of  law.  The  parties  who  fuffer  are  en- 
titled to  have  their  remedy  againft  the  veflel  that  oc- 
cafioned  the  damage,  and  are  not  under  the  neceflity 
of  looking  to  the  pilot,  frdm  whom  redrefs  is  not  always 
to  be  had,  for  compenfation.  The  owners  are  refpon- 
fible  to  the  injured  party  for  the  ads  of  the  pilot,  and 
they  muft  be  left  to  recover  the  amount  as  well  as  they 
can  againft  him.  It  cannot  be  maintamed  that  the  cir- 
cumftances  of  having  a  pilot  on  board,  and  ading  in 
conformity  to  his  diredion,  can  operate  as  a  difcharge 
of  the  refponfibility  of  the  owners. 

The  queftion  then  is,  whether  the  daqiage  which  ha3 
been  fuftamed  was  occifioned  by  the  negled  or  mifcon- 
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Ti^^^  du&of  thofc  who  had  the  management  of  this  fliip,  or 
rns  8EC0NB.  whether  it  is  to  be  attributed  folely  to  the  (late  of  the 
"  ^  wind  and  weather.     The  affidavits  with   which  the 

i8i4-  Court  is  fumiftied^  in  the  way  of  evidence,  are  nume- 
rous enough.  In  that  made  by  the  mailer  of  the  Sbark^ 
it  is  fworn,  ^^  that,  on  Tburfday^  the  6th  of  January 
^^  lad  the  faid  (hip  Shark  was  lying  in  Standgate  Creeks 
*^  in  the  river  Medway^  fafl  moored  to  the  LazaretU^ 
^*  called  the  Princefs  jimelia^  having  been  under 
^'  quarantine  ;  that,  about  noon  of  the  Oud  day,  a 
^'  (hip,  which  afterwards  proved  to  be  the  ibip  Neptunus 
**  the  Second^  whereof  Cbrlftian  HendrUk  Rofe  is 
'^  mader,  was  feen  {landing  into  the  creek ;  and  the 
^^  faid  (hip,  having  run  fome  didance  up  the  creek, 
*'  and  within  a  (hort  didance  of  the  faid  Lazarette, 
^<  dropped  her  anchor,  and  attempted  to  bring  up ; 
^*  but,  her  anchor  not  holdmg,  (he  drove  foul  of  the 
«^  faid  Lazarette,  and  then  fell  athwart  the  (larboard 
•*'  bow  of  the  faid  (hip  Sharks  and  carried  away  the 
^^  bowfprit,  bumkin,  head-rails,  and  fprit-(ail  yard, 
'^  and  broke  one  of  the  anchors  belonging  to  the  faid 
^'  (hip  i  and  the  deponent  further  maketh  oath  and 
'^  faith,  that,  in  the  date  of  the  wind  at  that  time,  it 
••  blowing  hard  from  the  E.  N.  E.  diredly  acrofs  the 
*•  river  and  right  into  the  creek,  a  veflfel  could  not 
**  with  fafety,  bring  \ip  in  the  lower  part  of  the  creek, 
**  without  furling  her  fails  before  (he  run  in ;  or,  if 
^^  file  negleded  doing  fo,  by  running  higher  up  in  the 
•'  creek,  and  pad  the  veffcls  lying  therein,  and  had 
••  the  faid  (hip  Neptunus  come  up  on  the  north  (hore 
**  of  the  faid  river  Medway^  her  fails  could  have  been 
**  furled  before  (he  came  into  the  creek,  and  (he  might 
*'  then  have  brought  to  an  anchor  in  fafety,  in  any 
<<  part  of  the  faid  creek ;  but  the  faid  (hip,  on  the  con- 

**  trary, 
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"  trary,  fteered  her  courfe  to  leeward  of  two  frigates        ^^ 
**  lying  on  the  fouth  fide  of  the  faid  river,  and  was   the  s^c^nn. 

**  obliged,  and  did  haul  on  a  wind  before,  fhe  could ''^^ 

"  fetch  into  the  creek;  and  thiit,  nbtwithftanding  the  ^^^814, 
"  way  the  faid  (hip  had  when  ihc  came  into  the  creek, 
^^  it  was  incautioufly  attempted  to  bring  her  up  at  a 
^'  Ihort  diilance  fron^  the  faid  Lazarette,  with  her  fails 
^'  only  clued  up,  and  when  it  was  not  at  all  pro- 
'^  bable  that,  under  the  circumftances,  her  anchor 
^^  would  hold,  and  when  fhe  might,  with  perfeA  fecu- 
^^  rity,  have  run  pad  the  faid  Lazarette,  and  have  been 
**  brought  to  an  anchor  higher  up  the  crieek,  clear  of 
*•  any  pf  the  veffels  lying  therein  j  and  the  deponent 
*^  further  faith,  that  the  damage  done  to  the  faid  (hip 
^^  Shark  was  wholly  occafioned  by  a  difregard  of 
^^  ordinary  caution  in  bringing  the  faid  (hip  Neptunus 
^^  to  an  anchor ;  and,  had  not  the  faid  (hip  iirft  flruck 
*^  the  faid  Lazarette,  much  more  ferious  damage 
<^  would  have  been  done  to  the  faid  Shark ;  and  he 
**  laftly  faith,  (what  I  think  very  material)  that, 
*'  having  demanded  of  the  faid  Chriftian  Hendrick  Rofe, 
^<  the  mailer  of  the  faid  (hip,  a  compenfation  for  the 
c'  faid  damage,  he  gave  the  deponent  a  letter  to  MelTrs. 
•^  Dennifon  and  Co.,  of  London^  the  agents  of  the 
^*  owners  of  the  faid  (hip,  who,  as  he  has  been  in* 
'^  formed,  and  believes,  have  refufed  to  make  com« 
<^  penfation  for  the  lame.'*  I  cannot  but  think  that 
this  letter  of  the  ma(l;er'8  to  the  agents  in  London  muft 
have  contained  an  admKTion  of  the  faft  that  the  damage 
was  occafioned  by  the  mifmanagement  of  the  Neptune  : 
it  muft  have  been  produced,  if  it  had  not  carried  with 
it  a  confeffion  that  fome  compenfation  was  due.  But 
the  cafe  does  not  reft  upon  the  mere  evidence  of  the 
mafter  of  the  Sb^ri^  or  of  the  crew  of  that  Ihip^    Here 
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N  T^  »     is  likewife  the  teftimony  of  other  perfons,  difinterefted 

TBB  Second,  fpedatofs  of  whdt  pafied.   The  mailer  of  the  Lazarette 

"  Ihip  dates,  "  that  he  obferved  a  foreign  reflel,  which 

*^*'^Si4.*^  '  ^^  afterwards  proved   to  be  the  Neptunus  the  Seiond^ 

(landing  into  the  creek  in  a  very  unufual  manner, 
which  excited  his  attention,  the  wind  blowing  hard 
at  the  N.  N.  £• ;  and  fhe  making  great  way  through 
^'  the  water }  and  in  this  fituation  between  the  Belli/kf 
'^  Lazarette,  and  the  one  under  the  deponent's  com- 
5*  mand,  the  fhip  Neptumu  let  go  her  anchor,  wluch 
«  dragged  until  it  caught  the  mooring-chain  of  the 
*'  Princefs  Amelia ;  the  check  fo  received  then  brought 
^^  the  Neptune  acrofs  the  bows  of  the  faid  Lazarette, 
^^  (about  the  fore-chains,)  and  then  fwang  round  with 
'^  very  great  violence  upon  thefaid  fhip  5i&^fri^,  broke  her 
^<  bowfprit,  and  did  her  other  damage  about  the  head  -, 
^^  and  he  further  faith,  that  he  \&  clearly  of  opinion 
^^  that  the  letting  go  the  anchor,  in  fuch  circumftances, 
'^  was  improper  ;  and  a  want  of  due  caution  in  moor- 
^^  ing  her,  and  particularly  fo,  as  they  had  only  clued 
'^  up  the  fails,  and  not  furled  them  in  time,  whereby 
*«  the  Ihip  had  too  much  way  through  the  water  to  be 
^<  brought  up  fo  fuddenly ;  and,  in  the  deponent's 
*'  judgment,  the  (hip  ought  to  have  been  run  higher 
^  up  the  creek,  where  (he  might  have  been  moored 
<<  fafely,  and  which  courfe  feveral  (hips  that  came  in 
^<  with  the  iame  tide  took,  without  doing  or  receiving 
«*  any  injuty."    This  (latement  is  fully  confirmed  by 
feveral  other  wimefles.     One  of  them,  from  on  board 
the  fame  (hip,  fays,  '^  that  he  obferved,  to  fome  perfon 
<<  near,  that  he  thought  (he  was  making  for  the  cred: 
^*  in  a  very  improper  manner;''  and  this^  he  goes  ctSk 
to  fay,  occafioned  him  to  pay  particular  attention  to 
her  courfe.  Now  what  is  there  i&  oppofition  to  aH  fSAA 
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Nothing  but  the  affidavits  of  the  foreign  mafter  and        Th6 

his  crew,  whde  condii£t  is  called  in  queftion,  and  of  ^m'sicomd. 

the  pilots  who  is  to  be  heard  with  great  caution,  be-  — — — 

caufe  he  is  himfelf  refponfible  to  the  owners  to  the  ^*«^^*9*» 

amount  of  the  damages  that  may  be  recovered  againft 

them.     There  is  nothing  more  ui  the  form  of  evidence, 

except  the  opinion  of  a  perfon  who  was  not  prefenc^ 

but  who,  on  a  mere  reprefentation  of  the  circum« 

ftances  made  to  him,  intimates  his  opinion  that  evely 

thing  was  properly  done.    The  teftimony  of  this  man 

does  not  appear  to  be  entitled  to  much  attention.     It 

is  to  be  confidered  as  a  fort  of  fraternal  affidavit,  made 

•for  the  purpofe  of  exempting  a  brother  pilot  from  re^ 

fponfibility.  I  am  of  opinion  that  the  damage  is  proved 

to  have  been  occafioned  by  the  mifmanagement  of  the 

Neptuney  and  that  the  owners  df  that  fhip  are  bound 

to  make  it  good,  and  I  pronounce  accordingly. 


HARE,   BeRTODDY.  March  isth, 

18x5. 

nnHIS  was  a  queftion  of  agency  between  Mr.  James  Pjutiei  have 
Sykesj  afferting  himfelf  to  be  entitled  as  the  folc  fo  revoke  the 
agent  of  Richard  Byron  Efq.  the  commander,  officers,  Jgjf^'^^'.lt 
and  crew  of  H.  M.  S.  Behidera.  to  receive,  out  of  the  »njrai  agent 
regiftry  of  the  Court,  a  moiety  of  the  proceeds  of  this  regWcred  his 
fhip  and  cargo,  and  nine  tenths  of  the  remaining  ^uy'^uiter^ 
moiety,  in  virtue   of  a   warrant    under   the    Royal  S^tl^^^f,:;;! 
Sign  Manual,  direfting  the  fame  to  be  paid  to  the  com.  J"^\^^'^P^^^i" 
mander,  officers,  and  crew  of  the  Belvidera,  or  their  deraUe  extent,  u 
ageni  or  agents  lawfully  appointedj  and  Mr.  fflUioM  at  the  mere 
Ayre,  who  claimed  to  be  an  agent  for  th  cfame  pro.  ^^y^^ 
perty  jointly  with  Mr.  Sykes  and  Meflrs.  Hart/horn^  hewisippomted. 
Boggs,  and  Co.  of  Halifax^  in  Nova  Scotia. 
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XW  ,  The  (hip  and  cargo  were  (eized  dn  the  2 1  (t  of 
^^'"'  -<f  ^^«y^  1 8 1 2,  prior  to  the  declaration  of  hoftiliuesagainft 
March  iith»  the  United  States  of  America^  atid  carried  into  Halifax, 
*^-^'  in  the  Vice  Admiralty  Court  of  which  place  they 
were  afterwards  condemned  as  Droits  of  the  Crpwn. 
On  their  arrival  in  that  port,  they  were  delivered,  into 
the  cuftody  of  Mcffrs.  Hartjhorn^  ^^ggy  ^^d  Co.,  who 
together  with  Mr.  jiyre  took  the  neceflfary  (leps,  and 
continued  to  have  the  care  and  cuQody  of  the  property, 
till  it  was  taken  charge  of  in  the  month  of  March 
1813,  by  the  authority  of  the  agent  appointed  by  the 
commiffioners  for  the  care  and  management  of  jlme^ 
fUan  Droits.  They  likewife  afforded  aiBftance  in  pre- 
paring a  great  part  of  the  cargo  for  the  fale  which  after- 
wards  took  place  under  the  authority  of  the  Court  of 
Vice  Admiralty.  Before  the  feizure  took  place,  viz. 
on  the  ajd  of*  June  1812,  a  power  of  agency  to  the 
following  effect  was  executed  by  captain  Byron,  the 
oiEcers,  and  crew :  '^  We  do  nominate,  conftitute,  and 
appoint  Meffrs.  Har/Jhorney  Boggs^  and  Co.  Mr. 
WilUarii  Ayre  and  Mr.  James  Sykesj  jointly  and  feve* 
rally  to  be  our  true  and  lawful  attomies  and  agents, 
*^  for  us  and  in  our  names  and  for  our  ufe  to  folicit 
^^  and  tranfad,  and  take  care  of  all  our  concern  and 
"  intereft,  in  any  and  every  prize  or  prizes,  feizure 
*^  or  feizures,  recapture  or  recaptures,  that  have 
•*  been  or  may  hereafter  be  taken,  feized,  retaken,  or 
*•  deftroyed  by  the  faid  "     belonging  to  any 

"  ftates  or  powers  or  their  fubjeds  which  now  are  or 
**  hereafter  may  be  at  war  with  Great  Britain^  or 
*^  to  which  we  may  t)ecome  entitled  by  any  means 
**  whatfoever  j  giving  and  hereby  granting  to  our 
^*  faid  attornies  and  agents,  our  full  power  and  autho- 
'*  rity  in  the  premifcs,  for  inventorying,  appraifing, 

"  felling 
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felling  or  otherwife  difpofing  of  all  fuch  prizes^  td^  tim 
zures,  or  recaptures,  their  cargoes,  goods,  guns,  ^*'' 
^'  tackle,  apparel  and  furniture^  either  by  public  or  March  i5ch» 
*^  private  fale,  as  they  (hall  think  moft  fit,  and  for  '*'^* 
receiving  the  proceeds  arifing  therefrom  out  of  the 
regiftry  of  the  High  Court  of  Admiralty,  or  of  any  . 
Court  of  Vice  Admiralty ,  or  of  and  from  any  per- 
"  fon  or  perfons  whatfoever,  in  whofe  cuftody  ot-  pof- 
'<  feffion  the  fame  may  happen  to  be ;  and  to  receive 
'<  of  and  from  the  treafurer  and  commii&oners  of  His 
Majefty's  Navy,  or  whom  elfe  it  may  concern,  aU 
bounty  or  other  money  to  which  we  are  or  may  be- 
come entitled  by  virtue  of  the  capture  or  deftruction 
of  any  (hip  or  vtStl  of  war  belonging  to  the  enemies 
^*  of  Great  Britain^  or  by  virtue  of  any  prize,  feizure, 
**  recapture  or  detention  whatfoever,  &c.'*  Other  let*  . 
ters  of  agency  were  executed  on  the  23d  of  06lober 
1 8 1 3  by  Captain  Byron j  and  fome  of  the  officers  and 
crew,  in  favor  of  Me(rrs.  Sykes  only ;  but  this  inftrumeot 
not  being  figned  by  a  fufficient  number  of  each  cla(s, 
new  letters  of  agency  were  executed  by  them  on  the 
a 8th  of  September  18 14.  Thefe  letters  of  agency  were 
in  the  following  terms :  "  We  nominate,  conftitute, 
and  appoint  James  Sykes  fenior  Tind  James  Sykes  ju- 
nior, of  Arundel  Street^  London,  jointly  and  feveraliy 
^^  to  be  our  true  and  lawful  attomies  and  agents,  for 
^'  us,  and  in  our  names  and  for  our  ufe  to  folicit^ 
^'  tranfad  and  take  care  of  all  our  concern  and  intereft- 
^  in  any  and  every  prize  or  prizes,  feizure  or  fdzures, 
*'  Droits  of  Admiraity^  recapture  or  recaptures  that 
^^  have  been  or  may  hereafter  be  taken^  feized^  re- 
^^  taken  or  de(lroyed.by  the  (kid  (hip,  belonging  to  any 
<^  (lates  or  powers  or  their  fubjeds,  which  now  are  or 
^<  hereafter  may  be  at  war  with  Great  Britain^  or  to 
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The  ^  which  we  are  or  may  become  entitled  by  any  means 
.  ^^'"'  •'  whatfoever  ;  giving  and  hereby  granting  to  our  faid 
March  zith,  '*  attomics  and  agents  our  full  power  and  authority  in 
«8»J'  t€  ^he  premifes,  for  inventorying,  appraifing,  felling  or 
^^  otherwife  difpofing  of  all  fuch  prizes,  fdzures,  or 
^^  recaptures,  their  cargoes,  goods,  guns,  tackle, 
**  apparel,  and  furniture,  either  by  public  or  private 
^  fale,  as  they  (hall  think  moft  fit,  and  for  recdvmg  the 
•♦  proceeds  arifing  therefrom  out  of  the  regiftry  of  the 
**  High  Court  of  Admiralty,  or  of  any  Court  of  Vice 
'*  Admiralty,  or  of  and  from  any  perfod  or  perfons 
•*  whatfoever  in  whofe  euftody  or  poflfeffion  the  fame 
"  may  happen  to  be ;  and  to  receive  of  and  ffom  the 
**  honourable  the  treafurer  and  commiflioners  of  His 
**  Majefty*8  Navy,  or  whom  elfe  it  may  concern,  all 
•*  bounty  or  other  money,  to  which  we  arc  or  may 
**  become  entitled  by  virtue  of  the  capture  or  deftruc- 
**  tion  of  any  (hip  or  veflcl  of  war  belonging  to  the 
^  enemies  of  Great  Britain,  or  by  virtue  of  any  prize, 
•*  feizure,  recapture,  or  detention  whatfoever,  Stc." 

It  was  fwom  by  Captain  Byron  in  an  affidavit  made 
by  him  "  That  the  letters  of  agency  executed  on  the 
**  2;?d  of  June  iSiz  in  favor  of  the  faid  Hartjhorne, 
•*  BeggSj  and  Co.,  William  Ajre  and  James  Sykety  were 
*'  meant  and  mtended  to  relate  to  their  interefls  in 
'*  fuch  captures  as  fhould  be  adjudged  lawful  prize  to 
<^  the  Deponent  and  his  officers  and  (hip's  company, 
<'  and  not  to  any  veflel  or  cargo  which  mig^t  be 
^  detained  by  reafbn  (d  any  embaiigo  or  other  pro- 
^  vifional  orders  of  His  Majefty's  Govemmetit ; 
^  and  no  diredions  or  inftru^ons  whatever  were 
^  given  either  to  the  faid  Me(rri.  Hartjberne,  Be^i, 
^  and  Co<,  or  to  the  faid  William  Ayre^  relating  to 
*'  any  other  interefts  of  the  Deponebt,  his  officers  and 
'^  (hip*s  company,  in  the  Csud  (hip  and  cargo :  And  he 

•*  further 
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*<  further  made  oath,  that  as  foon  as  it  became  necef.        rfi^ 

**  faff  te  appoint  an  agent,  to  prefent  memorials  to       '^V'.  „ 

<'  His  Majcfty's  Government,  and  to  take  the  proper    March  xjA^ 

^^  fteps  to  obtain  remuneration  for  fnch  feizure,  direc*       '^'^' 

^^  tions  were  given  to  Meilrs.  Sykes  to  a£b  accordingly ; 

'^  and  letters  of  agency  were  executed  by  this  Deponent 

<«  and  many  of  his  officers  and  crew  in  favour  of  the 

^^  faid  Meflrs.  Syhsy  bearing  date  the  23d  day  of 

^^  Oilober  18 13,  but  the  lanse  not  being  iigned  by  a 

•^  fuffident  ntmiber  of  each  clafs,  new  letters  of  agency 

<^  were  executed  to  the  faid  Meffi-s.  Sykej^  upon  the 

^<  28th  day  of  September  18 14,  intended  djpecially 

<^  to  authorize  them  to  folidt  the  grant  from  the  pro- 

^  ceeds  of  all  ihips  and  cargoes  detained  under  the 

'^  provifional  order  aibrefaid,  by  His  Majefty's  (aid  flup 

'^  Belvidera^  and  for  that  purpofe  the  words  Droits 

^^  of  Admiralty  were  inferted  at   the  time  of  the  ex6- 

<^  cution  of  the  laid  letters  of  agency  in  addition  to 

^^  the  ufual  printed  form,  there  not  being  at  the  faid 

^^  time  any  property  which  the  appearer  has  fince  uh- 

^^  derftood  to  be  property  called  Droits  of  Admiralty, 

^^  to  which  fuch  words  applied,  &c/* 

Mr.  Sykes  having  obtained  from  HalifM  the  propet 
documents,  prefentcd  a  memorial  to  the  Lords  of  Hi^ 
Majefty's  Treafury,  and  fucceededin  procuring  the  pre^ 
fent  warrant  for  the  payment  of  the  money  out  of  the 
regiftry  of  the  Court.  Mr.  Ayre^  who  had  returned  to 
Eurepe^  alio  wrote  to  HaMfax  for  the  ntceflary  doctt^ 
ments  to  enable  him  to  prefent  memorials  to  tbc 
Government  to  obtain  the  warranty  but  received  an 
^wer  from  Meflrs.  Hart/borne^  Begg^  and  Co.  ftatiil|{ 
that  the  documents  had  already  been  fsrwarded  t6 
Mr.  Sykes*  In  confequence  of  this  information  ht 
did  not  deem  it  proper  to  put  the  Captors  to  any  addh 
tional  expence  by  prefenting  another  memorial. 

JVDOICBNT. 
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The        -'       Judgment. 

^^^^'  f  :  Sir  fT.  Scott. — This  queftion  turns  upon  a  preference 
March  15th,  between  two  rival  powers  of  agency,  applying  as  it 
^^^^'  i3  contended  on  the  one  fide,  but  denied  on  the  other^ 
to  bounty  money  which  has  been  granted  by  His  Ma- 
jefty  to  the  feizors,  out  of  the  proceeds  of  an  American 
veflGsl  and  cargo,  which  was  feized  and  detained  by  the 
orders, of  Government,  before  the  commencement  of 
hoAili ties  between' this  country  and  America.  'On  tfie 
l^reaking  out  of  hoftilities  the  veflfel  and  cargo  were 
proceeded  againft  in  the  Vice-Admiralty  Court  at 
Halifax^,  and  the  fame  were  condemned.  The  feizors 
bad  appointed  certain  agents  prior  to  this  capture,  in 
the  ufual  form  ;  and,  after  the  proceedings  had  taken 
place,  they  alfo  appointed  an  agent  fpecially  for  the 
n^magement  of  this  property.  It  is  quite  clear  that 
parties  may  execute  powers  for  different  purpofes,  and 
tp  different  perfons  ;  they  may  grant  a  power  to  one 
agent  for  the  diftribution  of  prize,  and  may  confine  it 
to  the  matter  .of  prize,  and  they  may  appoint  another 
agent  for  the  diftribution  of  bounty.  His  Majefty  is  not 
bound  to  grant  any  bounty,  and  therefore  fuch  a  power 
would  be  only  eventual.  I  obferve  that  in  the  memo- 
rial prefented  to  His  Majefty,  the  word  ^^remuneration** 
has  been  made  ufe  of,  a  word  not  corre&ly  ufed  on 
occafions  of  this  kind)  By  referring  to  the  AQi  of  Par- 
liauient,  it  will  be  found  that  the  words  Bounty  or 
property  ^^atuitou/Iy  given,  would  have  been  more  ap- 
jmpriate  terms. 

:,  The  firft  queftion  arifes  upon  the  validity  of  the  firft 
power  as  ^plicable  tp  both  fpecies  of  property,  to 
bounty  as  well  as  to  prize.  If  that  be  not  a  valid 
pi^wer,  as  to  this  bounty  money,  the  party  ftanding 
upon  it  could  haye  no  right  to  queftion  the  title  of 
another  perfon  claiming  to  ad  under  an  inftrument  of 

a  later 
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a  later  date.     In  order  to  determine  that  queftion  I 
mufl:  look  at  the  terms  of  the  power  of  attorney,  and 
they  certainly  are  terms  of  very  large  import :  It  ap- 
points the  parties  therein  named,  "  jointly  and  fevc- 
rally,  to  be  our  true  and  lawful  attomies  and  agents  for 
us,  and  in  our  names,  and  for  our  ufe,  tofolicit  and 
tranfa£k,  and  take  care  of  all  our  concern  and  intereft 
in  any  and  every  prize  or  prizes,  feizure  or  feizures^ 
recapture  or  recaptures,  that  have  been,  or  may  here- 
after be,  taken,  feized^  retaken,  or  deftroyed,  belong- 
ing to  any  dates  or  powers,  or  their  fubjeds  which 
now  are,  or  hereafter  may  be,  at  war  with  Great  Bri'- 
tain  J  to  which  we  may  become  entitled  by  any  means 
whatfoever  ;*'  and  it  goes  on  to  fay,  "  that  they  arc 
empowered  to  receive  of  and  from  the  Honourable  the 
Treafurer  and  Commiflioners  of  His  Majefty's  navy, 
or  whom  elfe  it  may  concern,  all' bounty j*  (the  very 
technical  term  which  is  ufed  in  the  AGt  of  Parliament,) 
*  W/  bounty  or  other  money  to  which  we  are,  or  may 
become,  entitled,  by  virtue  of  the  captarejor  detention 
of  any  (hip  or  veflel  of  war  belonging  to  the  enemies  of 
Great  Britain^  or  by  virtue  of  any  prize,  feizure^  re- 
capture, or  detention  whatfoever/*     Now  how  it  can 
be  contended,  that   thefe   words  do   not  apply  to 
a  cafe  like   the  prefent,  I  am  at  a  lols  to  conceive. 
The  claufe  in  the   Aft  of  Parliament,  referring  to 
thefe  fpecies  of  grants,  conlSrms  this  interpretation : 
for  it  contams  no  direftion  for  the  appointment  of  frefh 
agents,  but  merely  gives  to  Greenwich  Hofpital  the 
unclaimed  fhares  of  thefe  matters  of  bounty,  as  the 
law  had  before  given  to  it  the  unclaimed  (hares  in  mat- 
ters of  prize.    Looking,  therefore,  at  the  terms  of 
this  power,  which  are  as  univerfal  as  terms  can  be  in 
their  extent,  and  as  precife  in  their  application  to  the 
cafe  i  and  looking  at  the  claufe  of  the  Aft  of  Parlia- 
ment^ 
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Th«  ment,  I  have  no  doubt  ^hatever^  that  they  appi j  as 
"'^*''  much  to  matters  of  bounty,  as  to  matters  of  prize. 
March  litb,  But  It  IS  faid  that  thefe  letters  of  agency,  which  were 
'^^^'  executed  on  the  23dof  J«;fe,  1812,  weremAMtf  and 
intended  to  be  ftriftly  confined  to  prize-intereft ;  meant 
and  intenSed  by  whom  I  That  is  not  ftated.  The  only 
perfon  that  fpeaks  to  the  matter  of  intention  is  Captain 
Byron  ;  but  he  can  cmly  be  allowed  tofpeak  for  him* 
felf ;  and,  if  he  had  intended  to  limit  the  powers  of 
agency  to  matters  of  prize  only,  his  buiinefe  was  not  to 
ufe  words  of  fuch  large  import,  as  to  include  bounty  as 
well  as  prize.  A  party  cannot  be  heard  to  fay,  that 
although  I  have  (igned  this  inftrument,  my  intention 
and  meaning  was  diflFerent.  If,  indeed^  there  had 
been  any  ambiguity  in  the  language,  he  might  then 
perhaps  have  been  permitted  to  come  forward  and 
explain  it }  but  where  the  inftrument  fpeaks  for  itfei^ 
he  cannot  be  heard  to  aver  againft  his  own  ad:,  even  for 
himfelf,  and  much  lefs  for  a  hundred  other  perfons. 

I  have  made  enquiry,  and  find  it  has  been  the 
conftant  pradice  for  the  fame  agent  to  a&  in  cafes  of 
bounty  as  in  matters  of  prize  ;  and  it  is  a  matter  of 
great  convenience  that  it  ihould  be  fo.  The  deter«- 
minations  in  the  cafe  of  the  Enpedite^  and  in  the  cafe 
of  the  Ondernebmingj  were  to  this  effe&«->tfaat  letters 
of  agency  were  as  applicable  to  one  fpedes  of  intereft 
as  to  the  other. 

So  much  for  this  part  of  the  cafe,  as  to  the  appUoh 
bility  of  the  firft  inftrument  to  matters  of  bounty.  But 
then  comes  another  queftion.  Has  this  power  of  attm*- 
ney  been  revoked  by  a  fubfequent  inftrument  of  the 
fame  kind  ?  Parties  have  generally  a  right  to  revK^  the 
appointment  of  their  agents ;  but  this  Court  has  always 
looked  upon  a  naval  agent  as  a  kind  of  poUic  cha» 
rafter,  and,  confidering  the  public  truft  with  whiek 

•10  he 
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he  is  invefted,  if  he  has  a£led  in  the  cafe.  It  will  not         The 
be  incliiaed  to  hold  his  power  of  agency  to  be  revoked  ^ 

without  juft  caufe  ihewn )  if  there  has  been  mifconduS,  Mardi  15th, 
grofs  negligence,  or  embezzlement  of  any  kind,  which  ^  ^ 
deftroys  the  confidence  repofed  in  htm,  it  would  be  the 
duty  of  the  Court  to  interfere  ;  but  where  the  agent 
has  duly  regiftered  his  power,  and  has  adually  inter- 
meddled  with  the  bufmefs,  and  conduced  it  pradically^ 
to  a  confiderable  extent,  he  is  not  to  be  removed  at 
the  mere  fancy  and  caprice  of  the  party  by  whom  the 
appointment  was  made.  Now,  in  this  cafe,  it  is 
perfedly  clear  that  thefe  parties  have  intermeddled 
with  this  property.  The  velfel  was  carried  into 
Halifaxy  and  they  did  every  thing  that  agents  could 
do  for  the  prefer vation  of  the  property,  until*  the 
Crown  interfered  and  put  it  into  the  hands  of  its  own 
agents.  Since  that  time,  it  appears,  that  a  memorial 
has  been  prefented  by  Mr.  Sykes,  which  would  alfo 
have  been  prefented  by  them,  but  for  the  confideration 
of  faving  the  expcnce.  They  poflefs,  therefore,  every 
thing  that  is  required  by  the  Court  to  (hew  they  are  in 
rightful  polfei&on  of  the  truft  ;  but  I  am  further  of 
opinion,  that  the  inftrument  here  fet  up  in  oppofition 
is  not  even  valid  for  the  purpofe  of  revocation.  There 
was  an  inftrument  executed,  which  was  conceived  to 
be  inaccurate  and  infufHcient,  and  therefore  cancelled. 
Another  power  was  afterwards  executed  in  which  the 
words,  Droiis  of  Admiraityy  are  introduced  as  pro- 
perly defcriptive  of  the  property  in  queflion.  It  turns 
out  however  that  this  defcription  does  not  apply^  be- 
caufe  the  property  in  queftion  is  not  a  Droit  of  Admi- 
ralty, but  a  Droit  of  the  Crown,  as  contradiflinguifhed 
from  it.  It  is  therefore  not  very  reafonable  to  demand 
at  the  lame  time  that  the  Court  fhould  give  a  flridt  ia- 
terpretation  to  the  words  in  the  original  power,  and 

a  liberal 
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The        a  liberal  and  enlarged  one  to  thofe  that  occur  in  th€ 
^^^^       fecond.  The  h&  is,  that  the  words  of  the  fecond  power 


March  i5cb,  do  not  defcribe  the  fpecies  of  propeny,  chat  is,  the 
^^"  fubjeft  of  contcft,  and  therefore  can  hare  no  revocatory 
efie<5l  upon  the  firft.  1  have  already  faid,  that  where 
parties  have  proceeded  to  the  extent  thefe  perfons  have 
done,  to  continue  the  trufl  in  the  fame  hands  is  matter 
of  great  convenience :  It  has  been  .the  general  pradke 
fo  to  continue  it,  and  the  Court  will  not  now  depart 
from  that  pra£Uce«  The  other  parties  have  prefented  a 
memorial,  and  have  advanced  a  fum  of  moneys  which 
they  mud  be  reimburfed.  I  am  of  opinion  upon  the 
whole  of  the  cafe,  that  the  firft  power  of  agency  is 
perfedly  good,  and  extends  to  all  the  parts  of  the 
property,  and  that  it  has  not  been  revoked  by  any 
fubfequent  power  of  agency  :  and  therefore  I  {hall 
dired  the  proceeds  to  be  paid  out  to  Mr.  Sykes  and 
Mr.  jiyre  conjointly. 


Aptaisth  HUNTER,  Rogers. 

x8zi« 

Judgment. 
By  the  law  of     QlR  W.  Scott. — ^This  fhip,  being  an  American  (hipi 
^^^^^,         with  a  valuable  cargo  on  board,  part  of  which  has 
ijpoiiatiui  of       already  been  condemned  as  American  property,  was 

papen  not  only  ,  •  ^i       r  -^  ^        f«  /*•    •  n 

excludes  further  capturcd  on  the  1 8th  of  March  1814,  off  the  port  of 
f^infwoon-  Canton^  and  after  failing  about  for  a  few  days,  was 
SS^rfSi^  carried  to  Macaoy  where  the  captain,  and  a  perfon 
code  has  howem  who  is  defcribcd  ss  the  fupercareo,  were  releafed  at 

modified  the  rule     ,     .  -  .        . 

to  this  extent,  thcu*  owu  requcft.  The  captain,  it  appears,  made  the 
drcwnfbn^are  ^^  of  his  way  to  America,  without  returning  to  Canton^ 
ft^'dlSXil  ^^^^  ^^^  conjlaty  what  became  of  the  fuperc^go  ?  The 

not  be  damnatory,  particularly  if  the  %&.  was  done  by  a  perfon  who  has  interefts  of  his  own  that 
might  be  benefited  by  the  conuaiffion  of  this  injurious  ad. 

13  ihip 
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fiiip  at)d  cargo  were  ordered  by  Sir  Samuel  Hood,  the         The 
Gommander  on  that  ftation,  to  proceed  to  England  for      ^"^^'*' 
adjudication.     It  is  proved  that  in  coming  home,  the     Jpru  ij^, 
fliip  put  into  Madras  Roads,  where  flie   remained        *^*'^' 
morQ  than  five  weeks.     Why   fhe  ftaid  fo  long  does 
not  appear^  but  flie  afterwards  purfued  her  original 
voyage,    as  intended    by  the  Admiral  to  Engkzndj 
where  the  prefent  proceedings  have  been  inftitutcd, 
and  where  a  claim  has  been  given  in  very  indiftihdt 
terms,  by  a  gentleman  who  had  fudained  a  public 
American  character  in  this  country,  for  the  greater 
part  of  the  cargo   as  Chinefe  property,  belonging  tp 
Henquay  a  fubjed  of  the  Emperor  of  China. 

In  the  courfe  of  the  proceeding,  the  claimant  has 
oflfered  an  affidavit  made  by  a  perfon  in  this  town,  who 
delcribes  himfelf  as  the  agent  of  the  judge  of  the  Vice 
Admiralty  Court  at  Madras^  and  dated  that  he  had  rer 
ceived  a  letter  from  that  refpectable  perfon.  The  letter 
itfelf  is  not  exhibited,  but  the  affidavit  dated,  that  it 
informed  the  perfon  who  received  it,  that,  after  a 
detention  of  three  or  four  months  in  Madras  Roads, 
and  no  proceedings  inflituted  on  the  part  of  the  captor 
to  bring  the  (hip  and  cargo  to  adjudication,  a  cUim 
bad  been  given  there,  and  that  the  captor  had,  never- 
thelefs,  carried  away  the  fhip  from  Madras  Roads, 
and  brought  her  to  England.  It  is  not  explained  of 
what  nature,  this  detention  was,  or  how  impofed,  nor 
for  whom  the  claim  was  given  at  Madras.  It  appeared^ 
to  me,  that  the  prefent  claimant  could  have  no  right 
to  produce  fuch  an  affidavit,  becaufe  the  only  legitimate 
purpofe  for  which  fuch  a  party  could  give  it  would 
be  to  obtain  a  remitter  of  the  caufe  to  that  jurifdiftion 
which  had  been  improperly  declined ;  'and  this  purpofe 
could  not  be  pretended  by  a  party,  who  in  the  £une 
breath,  was  praying  this  Court  to  proceed  and  to  e:secute 

VOL.  i»  II  the 
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The         tfie  funftion  of  reftoring  the  property.    Not  being  oi* 
VKTKR.      ^gj.^j  £^^  ^^^^  purpofe.  It  could  only  be  oflFered  for  the 


jjmt  15th,  mdire£t  purpofe  of  creating  a  prejudice  againft  the  cap^ 
^''-^  tor,  which  was  to  affeft  the  mind  of  the  Court  in  the 
queftion  between  the  two  parties.  Sueh  an  indirect  pur- 
pofe this  Court  could  never  fan ftion,  feeling  it  tabc 
its  proper  duty  to  decide  that  queftion  upon  its  own 
proper  merits,  and  that  the  learned  Judge  muft 
confider  the  produftion  of  his  letter,  or  the  ftatement 
of  its  contents,  in  srder  to  interfere  at  all  with  the 
performance  of  that  duty,  to  be  an  unwarrantable  ufe 
of  his  communication. 

Certainly,  if  I  underftand  this  hrdiftind  ftatement  to 
hold  out  any  complaint  on  the  part  of  the  Judge,  I  need 
not  fay,  that  any  complaint  coming  direftly  fh>m  fo 

refpeftable  a  quarter,  addreffed  in  the  proper  form, 
and  to  the  proper  refort,  would  be  confidered  with  aU 
the  attention  that  is  due  to  it. — This  Court  is  extremely 
oif^ofed  to  hold  it  as  generally  proper,  that  queftions 
of  capture,  arifing  in  that  remote  part  of  the  worM, 
fhould  be  decided   there  in  the  Courts  inftituted  for 
that  purpofe,  although   this  Court,  poffeffing  an  unr- 
verfal  jurifdittion  has  of  courfe  a  concurrent  jurif- 
diction  with  them  all.     At  the  iame  time,  without 
meaning  to  give  any  undue  enconragment  to  another 
practice,  I  am  not  prepared  to  fay,  that  circumftances 
inay  not  poflibly  occur,   in   which   the   contiguous 
Courts  may  not  be  the  moft  convenient  to  the  King's 
cruifers  in  a  fair  legal  eftimate  of  convenience.    Exi- 
gencies of  the.public  fervice  may  call  upon  them  to  pro- 
ceed to  Europe ;  the  nature  of  the  cargoes  taken  may 
render  them  unfit  for  the  Indian  market   in  cafe  of 
neceffary  converflon  pending  fuit ;  the  property  may 
appear  to  belong  to  parties,  who  are  more  in  the 
vicinity  of  the  European  Court  of  prize>  andcsn  commu^ 

lucate 
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))kate  with  it  much  more  promptly.  Thefe^  and  other         tii« 
circumftances,  may  influence  a  juft  and  cautious  dif-      """"*• 
cretion.    Nor  am  I  prepared  to  fay,  that  if  a  King's     jprii  15th, 
cruifer  has   upon  juftifiable  reafons  direAed  his  prize        ^^^^^ 
to  proceed  to  England,  the  mere  coming  into  roads,  in 
itinere^  will  induce  a  legal  obligation  to  proceed  to  adju- 
dication  in  the  Court  that  has  the  local  jurifdidion. 
Ships  mud,  in  fo  long  a  voyage,  touch  at  fome  interme* 
diate  places  for  purpofes  of  neceffary  refrefhment.  It  is, 
and  muft  be,  fo  done  by  all  (hips,  and  it  is  not  the 
mere  going  in  in  tranjitu  for  fuch  an  occafion,  that  will 
make  it  at  all  unlawful  for  the  veflel  to  proceed  upon  the 
original  deftination,  if  otherwife   proper.     I  do  not 
apply  thefe  principles  to  the  prefent  cafe,  becaufe  the 
fads,  as  flated,  do  not  at  all  enable  me  to  do  fo ;  but 
I  think  itnot  inexpedient  to  intimate  fo  much  of  the 
difpofitions  of  this  Court,    and  likewife  of  its  legal 
opinions  upon  thefe  fubjefts. 

I  proceed  to  the  matter  of  the  prefent  cafe.  I  hare 
already  obferved  that  the  captain,  and  the  perfon  called 
the  fupercargo,  were  withdrawn  at  Macao^  very  im- 
properly, without  doubt,  but  in  a  way  that  can  give 
neither  of  thefe  parties  a  right  to  complain,  being  a 
joint  a£t,  done  by  theconfent  of  the  one,  at  the  folici- 
tation  of  the  other.  The  only  parties  who  have  a  right 
to  complain  are  the  Court  on  the  one  fide,  and  the 
aflerted  proprietor  on  the  other,  who  are  robbed  of  the 
proper  evidence  on  which  the  cafe  ought  to  be  con- 
iidered.  The  effect  of  tlys  mifmanagment  is,  that>  in 
truth,  only  one  real  witnefs  is  produced— the  mate  ; 
the  other  a  negro  cook,  picked  up  jufl  before  the 
failing,  being  quite  ignorant  of  the  whole  bufinefs. 
In  the  depofition  of  the  witnefs,  ic  appears,  that  ^^  the 
^^  lad  voyage  of  the  (hip  commenced  at  Bofton,  in 
'*  NQrth  America,  and  was  to  have  ended  on  the  re- 
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"  turn  of  the  faid  (hip  to  Boftotij  after  having  gone  to 
^^  the  iS^2//i&  Seas^  and  Canton  in  Ci&i;2tf ;  and  during 
"  the  faid  voyage,  before  flie  was  taken,  (flic,  after 
leaving  Bofton,  where  (lie  took  on  board  a  cargo 
confifting  cf  iron  axes»  hatches,  axe-handles,  bat* 
"  chet-handk&,  chiflels,  files,  ivory  knives,  razors^ 
fcifTars,  and  looking  glafles,  for  trade  with  the 
Indians),  failed  therewith,  firft  of  all,  to  Otabeiii, 
for  provifions  (thd  people  on  board  being  fick),  but 
was  bound  to  the  Fergus  IJlandsy  in  the  Swib  SeaSf 
and  from  Of  abet  te  (lie  failed  to  the  Marque/as  JJIandsj 
in  confequence  of  getting  information  that  Sandal- 
wood was  to  be  had  there  ;  but  the  captsdn  notthink- 
**  ing  the  Sandal-wood  was  good  there,  the  faid  ihip 
^'  left  the  faid  iflands,  and  failed  to  Huwiana^  one  ol 
^^  the  Society  I/lands^  where  they  took  in  water  and 
•*  fre{h  provifwns,  and  bartered  a  few  looking-glaflei 
^  and  other  articles  for  the  fame,  and  then  failed  to 
**  Tocarobuj  one  of  the  Fergus  JJlandsy  where  part  of 
**  the  aforefaid  cargo  was  bartered  for  about  forty-tons 
of  Sandal-wood,  and  then  the  faid  (hip  proceeded 
to  the  Marquefas  IJlands  again,  where  a  further  part 
of  the  cargo  was  bartered  for  Sandalwood,  which 
♦*  was  found  to  be  better  than  at  firft  was  fuppofed ; 
and  the  faid  fhip  having  then  completed  her  cargo  of 
Sandal- wood,  (lie  then  proceeded  therewith,  and 
*^  with  the  remainder  of  the  outward  cargc^,  where 
•*  the  whole  of  the  cargo  of  Sandal-wood  was  fold  and 
*^  delivered  ;  but  the  remainder  of  the  out-ward  cargo 
confifting  of  iron,  was  left  on  board  for  another 
voyage  to  the  Marquefas j  to  wlach  (he  accordingly 
•«  failed  from  Cunion^  having  taken  nothing  but  pro- 
vifions at  the  laft-mentioned  place  ;  and,  on  the  faid 
(hip's  arrival  at  the  Marquefas  I/lands^  the  remainder 
^'*  of  the  faid  outward  cargo  of  iron  (escqpt  about  fi£- 
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**  teen  tons,  and  about  eighteen  hundred  weight  of  fteel)  The 
^^  was  there  bartered  for  another  cargo  of  Sandal-wood,  "^^^*' 
"  with  which  the  ftiip  failed  to  Canton,  and  then  April  is\.h, 
*^  fold  and  delivered  the  faid  cargo  of  Sandal-wood,  '^^* 
'^  and  the  remainder  of  the  faid  outward  cargo,  except 
the  eighteen  hundred  weight  of  fleel ;  that  it  was 
in  the  month  of  February ,  1813,  when  the  faid  (hip 
arrived  at  Canton  the  fecond  time,  and  the  faid  (hip 
^^  was  then  about  to  take  on  board  a  cargo  of  tea 
*^  for  Bojfon ;  but,  juft  at  the  time  when  the  fuper- 
<«  cargo  had  purchafed  one  choap  load  of  teas,  and 
^  two  boxes  of  Nankeens,  information  was  received 
"  of  the  war  having  broken  out  between  Great  Britain 
^^  and  America^  and  thereupon  the  fupercargo  defilted 
from  making  any  further  purchafes,  and  the  teas 
which  he  had  then  already  bought,  were  lodged  in  the 
'^  merchants  warehoufes  at  Canton,  and  the  ihip  was 
ftripped  and  laid  up,  and  fo  continued  till  the 
firft  day  of  March  18 14,  when  (he  began  to 
^^  take  in  the  cargo  which  (he  had  on  board  at 
^  the  time  when  (he  wasfeized  and  taken,  confifting 
*'  of  teas,  alum,  and  Nankeens  (the  eighteen  hun« 
*^  dred  weight  of  -fteel  remaining  on  board  the 
**  (hip,  and  being  alfo  on  board  at  the .  time  of 
'•  capture),  and  (he  failed  from  Canton^  which  was 
•*  her  laft  clearing  port,  on  the  17th  of  the  faid  month 
"  oi  March  1814,  and  was  captured  on  the  i8th,** 
the  very  day  after  (he  quitted  Canton.  The  whole  of 
the  cargo,  he  fays,  except  the  fteel,  was  put  on  board 
at  Canton,  between  the  ift  and  the  i6th  d^y  of  March 
1814.  Being  called  upon  to  anfwer,  as  to  the  (hip* 
ment  of  the  property  now  in  queftion,  he  fays,  that  "  il 
*^  was,  as  he  underjiood^*  that  is  the  guarded  way  in 
which  herexpreflfes  himfelf,  "  (hipped  on  board  the 
faid  vcflel  by  one  lionqua,  a  Cbinefe  merchant,  and 
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The         «<  a  native  of  China^  living  at  Canton,  but  whom  he 

,  **  never  faw,  for  his  own  account,  and  to  be  de- 

jfyrii  15th,     •^  livcred  in  America.^*    Now  liHonqua  was  really  the 

'  '^'  lader  of  thefe  goods,  it  is  a  little  extraordinary  that 
heihould  never  have  been  feen  by  this  witnefe,  the 
mate  of  the  veQel,  who  is  the  perfon  commonly  em- 
ployed in  managing  the  fhipment  of  the  cargo.  When 
aiked  as  to  the  property,  he  is  unable  to  anfwer  :  He 
fays  that,  *'  whofe  real  property  that  part  of  the  £sdd 
^'  cargo  was  and  is,  or  to  whom  the  fame  was  and  is 
^^  configned,  or  for  whofe  real  account^  riik,  and 
^'  benefit^  the  faid  goods  were  to  have  been  delivered 
^'  in  America^  he  cannot  anfwer."  This  ignorance 
of  the  mate,  together  with  the  defed  of  papers, 
renders  it  a  cafe  (landing  in  need  of  funher  proof,  if 
the  parties  are  entitled  to  give  it.  But  a  fa£t  appears, 
that  renders  this  queflionable^  and  that  is,  a  fpoliation 
of  papers  committed  by  the  mafter,  the  agent  of 
Honqua,  and  admitted  fo  to  be  by  the  confelEon  of 
fa£t  fpoken  to  by  this  witnefs. 

It  is  certain,  that,  by  the  law  of  every  maritime  Court 
of  Europe  J  fpoliation  of  papers  not  only  excludes  further 
proof,  but  does,  per  fe^  infer  condemnation,  founding 
'  a  prefumption,  jiirh  ei  dejur£^  that  it  was  done  for 
the  purpofe  of  fraudulently  fuppreffing  evidence,  which, 
if  produced,  would  lead  to  the  fame  refult ;  and  this 
furely  not  without  reafon,  although  the  lenity  of  our 
code  has  not  adopted  the  rule  in  its  full  rigour,  but 
has  modified  it  to  this  extent,  that,  if  all  other  dr- 
cumftances  are  clear,  this  circumftance  alone  (hall  not 
be  damnatory,  particulary  if  the  a£l  was  done  by  a 
perfon  who  has  interefts  of  his  own  that  might  be 
bene(itted  by  the  commiflion  of  this  injurious  a&. 
But  though  it  does  not  found  an  abfolute  prefumpdon 
juris  ft  dejurcy  it  only  flops  (hort  of  that,  for  it  cer- 
tainly 
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tainly  generates  a  moft  unfavourable  prefumption.    A      ^^'^ 
cafe,  that  efcapes  mth  fuch  a  brand  upon  if,  is  only  • 


favcd  fo  as  by  fire.  There  muft  be  that  overwhelm-  ^prt^ts^f 
ing  proof  arifing  from  the  concurrence  of  every  other 
circumftance  in  its  favour  that  forces  a  convidion  of 
its  truth,  in  fpite  of  the  powerful  imprefllon  which 
fuch  an  a£l  makes  to  its  entire  reprobation.  It  is  the 
lefs  neceflary  to  examine  this  minutely,  becaufe  the 
Court  has  admitted  the  introdudion  of  proof  not  pro- 
fefledly  and  formally  in  that  charader  of  further  proof, 
but  manifeftly  fo  to  be  confidered  in  (ubftance  and 
eflFe£t,  confiding  of  affidavits  and  papers,  that  do  not 
appear  to  have  been  on  board  this  veffel.  The  quef- 
tion  remains,  whether,  with  the  advantage  of  all  the 
evidence  tha(  has  been  admitted,  it  anfwers  the  de^ 
fcription  of  a  cafe  in  which  an  unfortunate  z&,  of 
fpoliation  occurs,  but  which,  in  all  other  refpefts, 
wears  the  afpedt  of  perfed  fmcerity  and  truth.  In  con- 
fidering  that  queftion,  it  may  be  proper  to  confider  the 
condu£b  of  the  parties,  for  condudl  is  a  good  expofitor 
of  fa£ts«  If  the  parties  aft  in  a  way  confident  with 
their  ftatement,  it  greatly  confirms  the  (tatement ;  if, 
on  the  other  hand,  they  conduft  themfelves  in  a  way 
that  appears  utterly  irreconcilable  with  it,  then  it  is 
not  too  much  to  fay,  that  the  credibility  of  the  ftate- 
ment is  deeply  affeded  by  the  contradiction  of  the 
fads- 

The  Captain  of  this  (hip,  as  far  as  appears, 
was  employed  as  a  mere  navigator,  for  a  fupercargo, 
was  fent  from  America  on  the  ourward  voyage,  who 
was  intruded  with  the  management  of  the  concern. 
The  (hip  was  laid  up  for  months  at  Canton^  the  return- 
voyage  being  defeated.  How  this  man,  the  captain,  Wits 
introduced  to  Honqua^  how  he  negoiiatedVith  him, 
or  how  he  was  authorized  by  bis  owners  fo  to  do  non 

I  I  4  confiat. 
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The  eonfiat*  No  inftruflions,  no  chartcrparty,  no  cor- 
refpondence,  is  produced.  But,  fomehow  or  other, 
April  ijtii,  he  is  intruded  with  the  convcpnce  of  this  valuable 
^^*  cargo  to  America  on  Chinefe  account.  The  (hip  is 
captured  immediately  on  quitting  the  harbour,  and 
he  is  taken  in  the  fa£t  of  deftroying  the  papers.  He 
is  brought  back  with  this  property  fo  captured,  and 
with  the  concioufnefs  of  having  expofed  it  to  parti* 
cular  peril  by  this  act  of  inadvertency.  What  would 
a  man  of  common  difcreiion  and  common  honefty 
have  done  in  fuch  a  cafe  ?  Mod  certainly  he  would 
have  reforted  to  the  Chinefe  merchant;  acquainted 
him  with  all  that  happened  ;  offered  his  fervices  for 
'  the  prefervation  of  the  property  ;  requefted  frdh  evi- 
dences ;  and  accompanied  the  fhip  to  Macao^  where 
he  fwears  he  underftood  fhe  was  to  go  for  adjudica- 
tion. No  man  of  common  honedy  could  have  (lop- 
ped (hort  of  this.  Does  he  do  fo  ?  Quite  the  contrary; 
for  he  fwears  pofitively  that  he  never  went  back  to 
Canton.  Did  he  corrcfpond  with  his  owner  ?  It  is 
impofTible  that  he  (hould  have  fo  done ;  becaufe^ 
fending  in  this  further  proof,  he  mud  have  fent  in 
this  correfpondence,  if iteverexided.  Remakes  not 
the  mod  didant  reference  to  it,  or  to  any  one  tranf- 
adion  with  his  owner  ;  but  he  turns  his  back  entirely 
upon  poor  Honqua  and  his  intered,  and  flies  away  to 
America  by  the  very  fird  (hip,  and,  as  it  happens,  by 
the  very  fliip  that  carries  Honqua*s  letter  unknown  to 
him,  and  proving  Honqua  to  be  entirely  unapprized  of 
the  capture.  Is  this  poflible,  confident  with  the  fa(5l, 
that  he  knew  Honqua  to  be  the  fole  owner  of  this  va« 
luable  property,  and  that  the  American  merchants  had 
nothing  to  do  with  it  ?  The  man  who,  with  fuch 
knowledge,  afts  in  fqch  a  maimer,  renounces  all  pre* 
tendons  to  common  integrity.    His  condud  can  be 

accounted 
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accounted  for  only  on  the  fuppofition  that  he  perfcSly     hun««. 
well  knew  the  contrary.     Taking  it  either  way,  I  ■« 

feel  I  do  not  carry  it  too  far  in  withholding  credit     ^^^^ 
from  this  perfon,  looking  at  what  he  lays  and  what 
he  does. 

Of  the  fupercargo,  we  know  nothing ;  he  is  with* 
drawn  from  all  view.  What  became  of  him,  whether 
he  remained  in  China,  or,  as  is  more  probable,  re- 
turned along  with  the  captain  to  his  own  country  turn 
conjiat.  If  the  latter,  it  is  very  extraordinary  that  there 
is  no  affidavit  from  him  ;  for,  though  he  is  held  out 
as  a  perfon  who  had  nothing  to  do  with  Honquas  pro- 
perty, yet  one  woulS  naturally  expedl  that,  mixed 
up  as  he  is  with  the  foundations  of  this  buftnefs,  hi» 
own  fenfe  of  juftice,  and  therequefts  of  his  employers, 
who  are  defcribed  as  the  agents  of  Honqua^  would  have 
extracted  an  affidavit  from  him,  explanatory  of  the 
circumflances,  as  far  as  he  knew  them.  But  no  affi- 
davit of  his  is  produced.  However,  there  mud  have 
been  fome  correfpondence  with  the  owners  of  the  (hip 
in  America ;  and,  if  fuch  correfpondence  were  pro-^ 
ducible,  it  muft  have  been  produced*  They  coiild 
not  but  be  fenfible  that  the  cafe  mud  labour  under  the 
heaviefl:  fufpicions.  Here  is  a  fhip,  which  goes  with' 
a  valuable  cargo  on  a  trading  voyage  of  very  pro- 
trafted  length,  and  with  many  converfions  of  the  pro- 
perty  in  the  courfe  of  many  adventures ;  with  the 
fruits  of  thefe,  fhe  goes  into  Canton,  with  the  inten* 
tion  of  carrying  back  the  funds  fo  acquired  to  Ame^ 
r/Vi?,  vetted  in  a  valuable  cargo,— the  loading  of  which* 
was  begun,  but  afterwards  difcontinued  on  account 
of  the  news  of  war*  The  parties  muft  have  been 
aware  that  it  was  extremely  obvious  to  fufpicion,  in 
fuch  a  cafe,  that  artificial  modes  would  be  reforted  to, 

to 
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'Tto        to  cffeft  the  purpofe ;  that  the  name  of  a  Cbinefe  would 
be  borrowed  or  afiumed  for  the  proteftion  of  the 


^prUisrh^  retum«property ;  that,  to  repel  this  prefumption,  it 
ought  to  be  documented  in  every  part  of  it  in  the  fullefl 
manner  ;  and  that,  even  without  taking  into  account 
»  the  fpoiiation  t)f  papers,  no  proof  that  could  be  pro- 
duced  could  be  deemed  fuperfluous  of  further  proof 
admitted.  But  no  correfpondence  is  produced  }  nor 
any  thing,  in  the  depofition  of  the  witnefs,  or  the 
affidavit  of  the  ma/ler,  that  is  at  all  fatisfadory.  All 
that  is  produced  js,  a  duplicate  of  the  bill  of  lading, 
ligned  by  Rogers^  the  mafter,  whofe  title  to  credit  is 
very  infirm  ;  and  two  inftruments,  purporting  to  be 
figned  by  Honqua^  one  an  invoice,  declaring  it  to  be 
fbr  his  account  and  rifk, — the  other  a  very  fliort  and 
meagre  letter,  containing  a  very  flight  reference  to  this 
Ihipment*  This  letter  purports  to  be  addreflfed  to 
Meflrs.  James  and  /•  H.  Perkins^  and  is  in  thefe 
terms :  **  I  have  now  the  honour  to  hand  you  invoice 
'^  and  bill  of  lading  of  a  trifling  (hipment,  made  by 
^*  this  veflel  on  my  account,  amounting  to  2447^ 


o 
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^*  which  you  will  pleafe  to  receive,  and  difpofe  of  as 
you  may  think  advifeable.  I  mud  beg  the  favour 
of  your  having  the  teas  particularly  examined  be- 
**  fore  fold,  as  they  are  a  parcel  fent  from  the  country 
'^  on  my  own  account,  and  are  much  fuperior  to  tbofe 
'^  generally  fent  to  the  United  States,  and  well  cal- 
^*  culated  for  family  ufe.  I  alfo  inclofe  you  invoices 
*^  and  bills  of  lading  of  my  fbipments,  per  Hunter  ^nd, 
^*  America^  the  former  amounting  to  40,1 01  .fl^^  and 
^'  the  latter  to  22,1  loVVV*  'The  Hunter  failed  about 
^^  a  Tveek  fince,  and  will,  I  hope,  be  with  you  in  due 
^'  time.  It  is  poflible  the  America  will  go  to  Ne%0 
♦*  Tork^  in  which  c^fe  you  will  coniign  the  property 

«  by 
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•*  by  her  ta  our  mutual  friends  Meflrs.  Le  Rcy^     h^«u 
Bayardj^  and  M^Evers :  (hould  either  of  the  vefleU, 


^  in  which  I  have  (hipped  property,  be  unfortunately     ^p^  J5*t 

^^  taken,  I  wifh  you,  as  my  attomies,  to  claim  in  my 

**  behalf ;  and,  if  proof  ihould  be  required,  it  can 

^^  be  forwarded  hereafter.     I  am,  gentlemen,  refped* 

**  fully,  your  humble  fervant,  Honqua.**     It  is  quite 

impoflible  that  this  can  be  the  only  letter  from  iHlonqua^ 

if  it  really  comes  from  him.     But  of  that  there  is  no 

evidence  but  the  fimilitude  of  hand-writing,  asattefted 

by  a  perfon  in  Americs^  who  profefles  to  know  his 

hand,    and   the  MeiTrs.  Perkins^  the  American  coo- 

(ignees ;  and  thefe  documents,  with  a  difclaimer,  on 

their  part,  of  their  property,  and  an  expreflion  of 

their  belief  that  it  belongs  to  Honqua^  is  the  whole 

evidence  upon  which  the  Court  is  expected  to  decree 

a  reftitution. 

Such  is  the  general  defcription  of  this  cafe.  If  we 
defcend  to  »the  particular  circumftances  of  it,  every 
(lep  confirms  the  fufpicion.  The  mate,  who  ought  to 
have  been  thoroughly  acquainted  with  all  the  cir- 
cumftances, evidently  betrays  his  own  fufpicions ;  he 
never  could  have  depofed  in  the  manner  he  has  done, 
if  he  had  not  a  fincere  belief  that  the  account  given 
him  was  infmcere  and  faithlefs.  Is  it  a  poi&ble  thing 
that  he,  the  mate,  fhould  never  have  feen  Honqua^ 
the  (hipper  of  this  valuable  cargo  ?  That  foul  circum- 
flance,  the  fpoliation  of  papers,  is  admitted,  and  an 
explanation  is  attempted,  that,  adds  to  the  apparent 
faithleflhefs  of  the  tranfadion.  The  account  given  is 
explanatory,  but  not  true.  What  Captain  Rogers 
ftates  in  his  affidavit  is  this,  '^  that,  on  the  approach 
^*  of  the  Doris y  he  committed  to  the  flames  all  the  let- 
f^  ters,  papers,  &c.  of  every  defcription,  on  board 
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The        ^<  the  ftip  Hunter  J  from  an  apprehenfion  that  the  faid 
^  '  ^    ^*  papers  might  contain  information  of  the  intended 

April  i^th^     *^  departure  or  arrival  of  other  American  veiTelSy  and 
*  *'^'        *'  that  fuch  veffels  might,  in  confequence,  be  more 
"  expofed  to  capture,  fnould  the  faid  papers  fell  into 
"  the  |iands  of  the  captors  ^  and  that,  amongft  thofe 
^^  papers,  he,  in  the  confufion  attending  his  capture, 
^  inadvertently  confumed  the  letters  and  papers  of 
*^  HonquOy  relative  to  the  aforefaid  fhipment.*'     It  is 
very  improbable  that  this  man  fhould  have  thus  de- 
ftroyed  the  papers  that  were  neceflary  for  the  protec* 
lion  of  the  neutral  property  intruded  to  his  care.    But 
the  deftru£^ion  of  papers  fpoken  to  by  the  witnefs,  is 
of  a  different  kind.     He  fays,  that,  '*  when  the  com* 
'^  mander  of  the  Doris  frigate  came  on  board  the  prize 
*^  after  the  capture,  he  charged  Captain  Rogers^  the 
^  mafter,  with  havmg  thrown fome  papers  overboard^ 
^'  after  the  colours  of  the  faid  prize  were  hauled 
'^  down,  and  faid,  that  he  had  feen  him^  through  a 
^^  glals,  throw  fuch  papers  overboard  ;  and  that  Cap* 
•^  tain  Rogers^  in  reply  thereto,  admitted  that  he  had 
'^  fo  done,  and  faid,  that  the  papers  which  be  bad  fo 
•*  thrown  overboard  were  invoices  of  the  cargo,  and 
•*  fome  letters  to  merchants  in  AmericaJ^    This  ac- 
count leaves  it  (till  open  to  the  unrepelled  prefump- 
rion  that  the  papers  which  were  thus  deflroyed  muft 
be  the  papers  relating  to  the  cargo  on  board  this  (hip. 
I  had  expeded  that  it  would  have  been  accounted  for, 
how  the  claim  comes  to  be  given  in  fo  imperfef):  a 
manner.     It  evidently  comes  from  America^  and  how 
it  happens  that  thofe  who  have  direded  the  whole  of 
this  cargo  to  be  claimed  fhould  not  know  what  it  con- 
fifted  of  is  an  obfcure  circumftance.     Perkins  fwears 
that  it  arrived  in  the  fbip  that  brought  the  documents 

to 
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fo  America  in  OSlobir.    The  claim  is  not  given  till  the        Th« 
21  ft  of  December  J  near  four  months  afterwards,  and  V- 


yet  it  is  then  claimed  in  this  indiftinft  manner.  When  jfjmt  xjth, 
not  only  the  claim,  but  likewife  the  evidence,  comes 
from  America^  much  is  added  to  the  weight  of  objec- 
tion which  that  fa£l  creates ;  for  furely  it  is  an  objec- 
tion of  the  weightieft  kind,  that  they  come  from  the 
enemy,  from  the  fufpe&ed  proprietors^  or  their  agents, 
and  do  fo,  in  dire£t  contradiction  to  the  intimation  of 
the  alleged  Chineje  proprietor,  that  he  fhould  forward 
the  proofs  himfelf. 

I  obferve,  that  the  cargo  was  not  put  on  board  till 
within  a  fortnight  of  failing,  probably  becaufe  the  ar* 
rangements  were  not  completed  before  that  time,  and 
a  communication  to  Europe  previoufly  made,  that,  if 
the  cargo  was  taken,  it  diould  be  claimed^  but  the 
particulars  not  yet  fufficiently  adjufted. 

Upon  the  whole  of  this  cafe,  I  am  clear  that  reftitu- 
tion  cannot  pafs.  Is  it  a  fit  thing  that,  after  the  ad« 
miflion  of  the  further  proof  propofed,  after  the  fpolia^ 
tion  of  the  papers  fo  admitted  and  fo  infufficiently 
accounted  for,  I  (hould,  in  a  cafe  fo  conduded  by  all 
parties  as  to  defy  any  probability  of  truth,  exercife  fKll 
more  the  patience  of  the  Court  by  indulging  the  parties 
with  the  opportunity  of  introducing  ftill  further  proof? 
In  my  opinion,  it  is  not.  The  conclufion  I  draw  from 
this  evidence  is,  that  the  property  is  not  Chinefe ;  but 
if,  notwithftanding  thefe  revolting  improbabilities,  it 
really  is  fo,  the  fufFerer  muft  blame  thofe  he  has  em- 
ployed in  the  conduft  of  his  tranfaclions,  and  who 
have  thrown  that  difcredit  upon  them  by  which  his 
iaterefts  are  liable  to  be  legally  afFeded.  "^ 
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APPENDIX    (D.) 

Note  to  the  Cale  of  The  Hopt  and  others  (page  2a6.> 

npHE  principle  of  this  judgment  was  fubftantially  confirmed 
-■•  by  the  decifion  c  f  the'  Lords  of  Appeal  in  the  cafe  of  the 
Reward i  HtUmaJler,  (gth  Jiw/f  1^14)9  which  wasan  appeaffrom 
the  fentencc  of  the  Vice  Admiralty  Court  at  Halifax^  on  tfc 
effedt  of  the  certificates  or  pafTports  granted  by  Admiral  Sawyer ^ 
m  the  form  appearing  in  the  Hope, 

No  cafe  of  the  clafs  heard  in  the  High  Court  of  Admiralty 
was  carried  before  the  Lords  Commifiioners  of  Appeal,  but  the 
circumftances  of  the  Reward^  Hill,  were  precifely  fimilar  to  thofe 
in  the  Hope  ;  and  the  Court  of  Appeal  decided  that  the  terms  of  the 
Order  in  Council^  dated  the  13th  o^ Odohen^iZf  were  applicable 
to  the  certificates  or  padports  a9  exprefled  in  the  letters  of  Mr. 
Allen^  and  of  Admiral  Sawyer  in  anfwer  thereto,  snd  fufficiently 
eftabliflied  the  validity  of  the  certificates  or  pafiports  that  had  been 
granted  according  to  the  terms  of  the  Order  to  Americanjbips  pro» 
feeing  with  cargoes  ef grain  and Jlour from  the  ports  of  the  United  Stain 
to  Spain  or  Portugal.  In  the  cafe  of  the  Charles^  Avery^  (iith  Jufy 
X814),  which  was  an  appeal  from  the  Vice  Admiralty  Court  at 
Barbadoes,  and  in  fome  other  cafes  certificatcc  or  paflports  of  the 
fame  kind,  figncd  by  Admiral  Sawyer^  and  alfo  by  Don  Luis  de 
Onisf  his  moft  Catholic  Majefly's  Envoy  Extraordinary  and  Mi<- 
nifber  Plenipotentiary  to  the  United  States,  had  been  ufed  for 
voyages  from  America  to  certain  Spani/b  ports  in  the  fFefi  Indies. 
The  Lords  of  Appeal  "held,  that  thcfe  certificates  or  paflports 
not  being  within  the  terms  of  the  Order  in  Council  did  not  afford 
prote^ion,  and  their  Lordfhips  accordingly  afiBrmed  the  fen* 
tences  of  condemnation  pafledby  the  Vice  Admiralty  Courts  in  thofe 
cafes. 

In  the  cafes  of  the  f^enus  and  the  South  Carolina^  (25th  June 
l8i4)>  a  fimilar  queflion  arofe  on  the  effedl  of  paflports  and  cer« 
tificates  granted  by  Mr.  Fofler,  His  Majefly's  Envoy  Extraor* 
dinary  and  Minifter  Plenipotentiary,  but  not  confirmed  by  an 

[  b  ]  Order 
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Order  in  Council^  permitting  Jimerican  (hips  to  fail  with  provi- 
fions  from  ports  of  the  United  States  to  the  Ifland  of  Si. 
Bartbohmevt. 

On  the  part  of  the  claimant  it  was  contended,  that  although 
perfons  holding  the  fituation  which  Mr.  Fofier  did,  had  not  in 
ftridnefs  any  authority  to  gprant  prote^on  to  teiTels  or  cargoes 
otherwife  fubje£i  to  the  operation  of  hoftilities  and  the  laws  of  war, 
yet,  the  fad  that  he  had  exercifcd  that  authority  for  purpofes 
that  muft  fbe  prefumed  to  be  agreeable  to  his  idftnitton^,  and 
beneficial  to  the  intereft  of  his  country,  would  eftablifh  mn  equil. 
able  claim,  which  their  Lordfhips  were  bound  to  refpefl. 

In  fupport  of  the  fentence  of  condemnation  it  was  argued,  that 
m  Minifter  Plrnipotentiary  had  no  fuch  power  as  was  indeed  ad« 
mitted ;  that  this  was  a  principle  of  general  law,  which  perfons 
taking  fuch  paffports  were  bound  to  know  and  to  notice.  That  the 
claimants  had  made  no  enquiries  whether  Mr*  Faficr  was  furniflied 
with  any  fpecial  power  to  grant  certificates  of  this  kind,  and  were 
therefore  not  mifled  by  falfe  information  upon  that  point :  that  it 
belonged  to  the  Crown  alone  to  grant  fuch  exemptions  from  the 
laws  of  war,  as  had  been  ftrongly  exprefTed  on-  feveral  occafioni. 
(See  the  cafe  of  Angilique^  3  Rob.  p.  7.  of  Appendix),  and  as 
the  inftruments  were  in  themfelves  invalid,  their  JLordfhips  had 
no  power  ta  render  them  effcdliye. 

The  Court  affirmed  the  fentences  of  condemnation  in  all  the 
cafes  in  which  the  certificates  or  paffports  granted  by  Mr.  Fqfier 
were  not  within  the  terms  of  the  Order  in  Council,  by  which  cer- 
tain defcriptions  of  Licences  granted  by  him  had  been  confirmed. 
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DMIRAUTT — Orders  of— to  feize  a  particular  Ship, 
will  indemnify  the  Captor  from  Coils  and  Damages  -    410 
but  will  not  aflfed  his  bene'Bcial  Intereft  in  the  Prize  -  ihid. 


^^n/— Duty  of,  to  fuperintend  Law  Proceedings       -    .       6 

'  does  not  ccafe  upon  the  employment  of  a 
Broker  -  -  -  1^. 

Appointment  of,  may  generally  be  revoked  at  the  difcre- 

tion  of  the  Parties  who  made  it  -  -  478 

but  not  without  juft  caufe  (hewn  if  the  Agent  has  duly 
regidered  his  Power,  and  condu6led  the  Bufineft 
pradlically  to  a  confiderable  extent  -         -         479 

Agency — Powers  of,  extending  to  Bounty  as  well  as  to  Priee    478 
Alien  Enemy — may   fue  for   Wages  earned   on  a    voyage 
to  this  Country,  under  the  ProteAion  of  a  Britijh 
Licence  -  •  •  234 — 266—303 

—  a  Party  fo  becoming  by  the  Intervention   of  Hoflilities 

is  not  at  Liberty  to  profecute  an  Appeal  in  the  Courts 
of  this  Country  •  -  -  -    214 

Appendix — A.  contains  order  in  Council,  3iil  May  1809  aa 
to  Trade  with  Heligoland*'^f^.  Order  in  Council  26th 
April  1 809,  as  to  Blockade  of  Ports  from  which  the 
Britiflj  Flag  is  excluded. — C.  Treaty  of  Peace  between 
Great  Britain  and  Sweden. — D.  l^ote  to  the  Cafe  of 
Hope^  relative  to  the  Power  of  granting  Paffports  to 
exempt  the  Property  of  the  Enemy  from  Capture. 

B. 

Jfli/— Sureties  not  difcharged  from  Refpondbility  by  mere 

lap  fe  of  time  -'  -  -       I 

Bail  Bondi — are  given  to  the  Court  to  abide  the  Adjudication 
of  all  Events  impending  before  the  Court  at  the  Time 
the  Bonds  were  executed  -  "         "     55 

—  but  the  Sureties  are  not  refponfible  to  the  extent  of  fuch 

a  poilible  ContiBgence  as  that  of  a  fubfequent  War  -     54 
Barhcyrac — (cited)  -  -  -  -   117 

Blockade y — impofed  by  the  Orders  in  Council,  nature  of      -  133 
operates  to  the  Excludon  of  Briti/b  as  well  of  Neutral 
Ships  .  -  .  -     134 

[c]  of 
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how  maintained  •  -  «  4i j 

of  i^^5^  Ports,  how  far  withdnwa  •  •     i8i 

Bottomree  Bonds, — not  to  be  paid  till  after  Marinen  Wages    4* 

not  valid  unlefs  granted  under  the  prefiure  of  Neceffity 
in  a  Foreign  Port  where  the  Matter  and  Owners  are 
without  Perfonal  Credit  •  •  •    201 

or  in  a  Port  of  the  Country  in  which  the  Owners  refide 
provided  the  Mafter  has  no  means  of  communicating 
vriththem  -  •  •  -    27  J 

of  a  later  Date  are  entitled  to  Priority  of  Payment  OTer 
thofe  of  a  former  -  •        -  aoif  289 

not  valid  where  the  Lender  looks  to  the  Perfonal  Secu- 
rity of  the  Borrower  •  -  287 

may  be  valid^  though  Bills  of  Exchange  wers  given  at 
fame  Time  by  way  of  collateral  Security         -  4j56 

may  be  valid,  though  granted  on  a  hired  Tranfport  in 
the  Service  of  Government  -  •  4(2 

and  although  the  Voyage  on  which  (he  was  bound  is 
not  fpecified  in  the  Bond  -  -  463 

Party  lending  Money  on  Bottomree  is  not  bound  to  fee 
to  its  due  AppHcation  -  •  *  464 

are  not  ncceflarily  either  good  or  bad  in  toio        •        -     288 

may  be  valid  though  granted  to  the  Confignees  of  the 
Cargo  by  a  Mafter  appointed  by  themfclves  •     280 

Brlh/b^hmlt  Ship — See  Navigniion  Laws* 
BriSj/b  Mercbanti-^Chim  of,  for  Advances  made  by  them  for 
the  Ufe  of  the  Owners  of  a  Foreign  Ship  feized  by 
Order  of  Government  on  the  breaking  out  of  Hofti- 
lities,^not  allowed  -  -  *     35 

■         Claim  of,  for  Money  expended  in  the  outfit  of  the  Ship* 

immediately  before  the  Seizurei*— allowed  -     358 

Britt/b  Subjed  may  not  trade  with  the  Enemy  unle&  by  the 

Confent  of  the  Crown  *  •  •     39^ 

cannot  (hake  o£F  Allegiance  toliis  Native  Country     -     225 

may  acquire  a  new  National  Charafter  for  Commercial 
Purpofes  •  •  •  •  ilfsd' 

and  if  refident  in  a  Neutral  Country,  may  trade  with 
the  Enemy  in  all  Articles,  with  the  Exception  of  thofe 
of  a  Contraband  kindr  -  -  •  MJ^ 

but  cannot  at  the  fame  Time  and  in  the  fame  Adventure 
retain  the  Benefit  of  his  National  Charader  from  the 
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mere  Circumftance  of  having  left  his  Wife  aid  Family 

in  this  Country  -  •  •    %%^ 

Bynkerjbothj  Q. /.  P.  (cited)  -  •  *     II7 

C. 

Capior — the  laft  Seizor  is  in  Law  the  only  Captor  •    404 

•-——.Title  of»  to  Prize  is  the  fame  whether  adding  upon  his 
own  Difcretion  or  in  Obedieidce  to  Orders  from  the 

Admiralty  •  -  -    410 

Ci^Uulatton — ^Articles  of,  apply  only  to  the  Inhabitants  of  the 

Country  furrendered  -  -  *     '^4 

Ctfr^d— muft  follow  the  fate  of  the  Ship  if  involved  in  the  fame 

Fraud  -  •  "      9S 

taken  on  board  in  a  Port  where  the  Ship  luui  Permiffion 

to  touch  for  Qearance  only  is  liable  to  Confiiication  -     168 
though  put  on  board  without  the  Confent  of  the 
Mailer  «  •  .    269 

Cor/^A-properly  fpeaking  hat  Place  between  Belligerents 

only  -  •  •      fo 

Ceri'tficaie^See  Pa^rt. 

C/ofjii— general  Injuftice  of,  may  be  the  fubjeft  of  Cogni- 
zance in  a  municipal  Court  •  •         •    100 
«—  not  fupported  by  Affidavit^  infu£cient  -        "     ^53 
Coq/HngTradc^f  Sfuedm                    •                •  *     131 
Co/(?fffa/ Poff— illegal  Ufe  of                   •                -  -     ISP 
Comnuffion — of  the  Comnumding  Officer  not  fuperfeded,  be* 
caufe  the  Ship  has  become  unfit  for  the  Service  for 
which  (he  was  originally  employed              *            •    320 
Commandef'^A^  of,  in  relinqui(hing  Prize,  is  binding  upon 

the  Interefts  of  all  under  him  -  •    405 

■■     is  alone  refponfible  for  Cofts  and  Damages        •  •  Hid, 

Confolaio  Jlf/ ilf^f— (cited)  •  -  •     I16 

Convoying  Ship^^Tirh  Duty  of^  to  take  care  of  Convoy      •    439 
■         may  be  entitled  to  Benefit  of  Prize  either  as  aAual  or 

conftrudtive  Captor  -  -  43^'~'435 

C^x— liability  of  a6hial  Captor  to^  for  giving  falfe  Informa- 
tion to  Joint  Captor  -  «  -    361 
■     '  Commander  is  alone  refponfible  for               •            -    405 
Crompton-'^n  Courts ^  (cited)                     «                 -         •     I18 
Crown — Confent  of,  neceffary  to  legalize  the  Trade  of  Bri- 

tt/b  SubjeAs  with  the  Enemy  •  •    390^  392 

Qi{flom  Hotf/t-^FrdiSdce  of  in  Jamma  •  •  .  34a 

[  c  a  ]  Damtgc^ 
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Dama^e-^Owncn  are  refponfible  for^  when  occafioned  by 
the  Mifmanagcment  of  their  Ship  though  under  the 
Care  of  a  regular  Pilot  -  -  _  ^5^ 

Declaration  of  War-^^^t^  War, 

DereliS-^Sce  SalvagCm 

DiJPatches — Conveyance  of,  for  the  Government  of  a  Neutral 
Country  cannot  be  averred  by  the  Owners  at  a  Ground 
of  Protection  for  a  Ship  engaged  in  a  Voyage  other- 
wife  illegal  <•  -  •  -     104 

Dlfgutfe — See  National  CharaStr, 

Domicil — ^a  Britj/b  Subjed  refident  in  a  Foreign  Country  and 
trading  as  a  Foreign  Merchant  cannot  retain  the 
Benefit  of  his  National  Character  by  leaving  his  Wife 
and  Family  in  this  Country  -  -     224 

Dominiont — a  conquered  Country  forms  immediately  Part  of 

the  King's  Dominions  -  -  4ri 

Droits  of  Admiralty — Ships  and  Cargoes  feized  in  the  Har- 
bour of  an  Ifland  conquered  by  Britifb  Forces,  are 
condemnable  as  -  -  -  ^^o 

■  though  the  Conqueft  of  the  Ifland  may  not  have   been 

confirmed  to  Qreai  Britain  by  a  Treaty  of  Peace  452 

E. 

Eaji  India  Goods — illegal  Importation  of  into  a  Briti/h  Colony-      1 44 
£xch  quer-^-Court  of  •  -  **3^3 

Evidence^^oi  rcleafmg  WitnefTes  not  alone  fufficient  to  fuflain 

a  Claim  of  Joint  Capture         -  -  -      jp,  ^(J^ 

■  of  Logy  not  admiflible  under  the  Circumflances  of  the* 

Cafe  -  -  .  .  p 

Enemy — Trade  with,  by  Briti/h  Subjedls,  illegal,  unlefsfanc- 

tioned  by  the  Crown  -  -  -     ^po 

F. 

Flag  and  Pafs — Parties  afTuming  the  Flag  and  Paft  of  a 
Foreign  Country  cannot  claim  the  Benefit  of  their  own 
National  Charafter  -     .  -  -         -      13  a 

-; but    their   real   Charader    may   be    pleaded    againil 

them  -  -  .  -     Hid. 

Freight — none     due    where  the   Voyage   has    been    wholly 

defeated  -  -  -  •     3'9 

due  upon  the  entire  Cargo,  though   part  thereof  may 

have  been  fold  to  defray  the  Expencei  of  the  Ship  in  a 

Fordgq 
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Foreign  Port  where  the  Owners  of  the  Cargo  are  the 
Authors  of  the  Dehj  which  rendered  the  Ezpences 
neceJDDuT"  .  -  •    386 

G. 

Grotiiu — (cited)  -  •  -    ''7 

H. 

Head  Money — ^Where  there  has  been  a  general  engagement  the 
whole  Fleet  is  entitled  to   (hare  in  the  Head  •money' 

though  the  formal  Surrender  happens  to  be  made  to 

One  Ship  only  -  -  *      43 

adual  Contribution  of  Ailiilance  is  neceffary  to  entitle 

a  Joint  Captor  .to  (hare  hi  Ijead-money  -       44 

—  Subje6l  of,  has  undergone  fome  Variations         -         -    439 
is  not  granted  unlefs  the  Aft  of  Capture  is  confummated  iiidm 

—  is  due  to  the  capturing  Ship  whether  the  Capture  was 

produced  by  aftual  Combat  or  not  *    '         -     ^^fJ' 

—  is  not  due  where  neither  the  Ship,  Guns,  or  Men  have 

been  acquired  to  this  Country,  or  loft  to  the  Enemy    44ft 
— —  the  Military  Chara^r  of  a  Ship  is  not  fo  loft  by  Capture 
and  Re-capture  as  to   extinguifh  the  right  to  Head- 
money  -  -  -    367 
Heligoland — not  confidered  a   Port  of  the  United  Kingdom 

though  in  the  Poffeffion  of  Brittjb  Forces  -       ii$f  77 

Honduras^^^  Dependency  of  Jamaica  -  "337 

I. 

Identity — ^may  be  fufficiently  eftablifhed  by  Coincidence  of    . 

Circumftances  -  -  -35'*3^* 

Jeniini  Sir  Leotine — (cited)  -  -      .  -     1 09 

Importation — See  Navigation  Latvs. 
Joint  Capture — Claim  of,  not  neceffarily  defeated  by  difference 

of  Courfe  -  •  -       15 

defeated  by  a  conje6lural  Courfe  if  erroneous  -       16 

not  fuftained   on  the  Ground  of  having  occafioned  the 

Capture    of    an    Enemy's    Ship     by    diverting  its 

Courfe  -  -  -  -       17 

— —  not  fuftained  upon  the  Evidence  of  releafing  Witneffcs 

only  -  •  -  •19,  363 

not  fuftained  on  the  Ground  of  antecedent  or  fubfe- 

quent  Services  -  -  "33 

conftruAiTe  Afiiftance  by  Boats  will  not  entitle  the 
Ship  to  which  they  belong  to  flutfeinthe  Prize      ^      20 

One 


INDEX 

JwU  Ca/Ziffv— continued. 

One  of  Two  Chafers  being  ordered  to  pick  up  the 
Boats  of  the  othcr^  and  in  confequence  of  the  Delay 
occafioned  by  Obedience  to  thofe  Orders,  lofing  Sight 
of  the  Prize,  is  not  entitled  to  (hare  with  a  Third  Ship 
coming  up  and  making  the  a6kual  Capture  -  Si-'-etJeq. 
Claim  of,  by  Ships  which  chafed  during  the  Day  and 
afterwards  continued  the  Purfuit  in  a  right  Dired^ion 
though  not  in  Sights  fuftained  •  -     346 

Burthen  of  Proof  lies  on  the  afferted  Joint  Captor  -  549,  365 
Sight  alone  generaUy  fuffident  to  entitle  King's  Ships  to 

(hare  •  •  -     360 

Ships  engraged  in  a  Joint  Enterprize  under  the  Orders 
of  the  fame  Superior  Officer,  are  entitled  to  (hare  in 
each  others  Prizes        -  •  •  -     37s 

IfAmA — Ports  of»  deemed  Foreign  for  Purpofes  of  Hypothe- 
cation •  -  •  -    105 
■    ■    Lord  Lieutenant  of,  has  no  Power  to  authorize  the  Trade 

of  ^#7/5^  Subjefls  with  the  Enemy  •  *     39^ 

•Tur^SSAiMi— of  Inf^ance  Court  of  Admiralty  •  100 

«^— •  of  the  Court  of  Admiralty  over  Bottomree  Bonds  al* 

lowed  by  the  Courts  of  Common  Law        •        •        io| 

I 

JSM;p«»Bot  bound  by  the  Navigation  Lmts       r        •  '3*0 

L. 

ZtfrAei— Parties  muft  take  the  Confequence  of  their  own         458 
Zmmm— to  come  to  any  Port  of  the  United  Kingdom,  will 
not  prote&  a  Ship  deftined  to  /^^/(foZsiu/,  though  that 
Ifland  \aA  been  reduced  by  Conqueit  into  BM/h 
Pofleffion  -  \  -  -  55 

not  granted  till  after  the  Fa6i  of  Capture,  though  bear- 
ing a  previous  Date^  can  afford  no  Protedion        •      160 

permitting  a  Ship  to  touch  at  a  prohibited  Port  for 
clearance,  is  violated  by  taking  Goods  on  board  in 
the  prohibited  Port  t  «  •      \^% 

fraudulent  Application  of  -  •  173 

to  a  neutral  VeiTel,  will  not  enure  to  the  ProteAion  of 
an  Enemy's  Veffelj  but  the  Cargo,,  if  belonging  to 
Briiijh  Subje6^9  not  implicated  in  the  Fraud,  may  be 
reftored  -  -  •  -  i8j 

the  Violence  of  a  hoftile  GovernB^eat  will  not  privilege 
PerfoBs  to  aft  in  Contravention  to  the  Terms  of  a 
£r(V^  t#iceugc  -  •  -  241 


i    k   D    E    3L 

iff«u#— continued, 

to  come  to  one  Port  of  the  United  Kingdom  Will  not 

proteft  a  Voyage  to  another  Port  •  •       iJlf 

for  a  Foreign  Ship  will  aot  proted  one  that  it  in  Fa£b 
and  in  Appearance  Briti/b  ;  but  where  the  Ship  hat 
every  Appearance  of  being  ForeigUj  the  Court  will 
not  enquire  whether  there  it  any  concealed  Britt/k 
btereft  -  -  •  -  151 

Benefit  of  extended  to  Perfons  who  have  ufed  due  Dili- 
gence, notwithftanding  the  Expiration  of  the  Licence^    , 
and  a  Refufal  on  the  Part  of  GoTemment  to  renew  it   300 
where  the  original  Cargo  hat  been  fpoiled  by  unavoid- 
able  Accidentt,  the  Protection  of  a  Licence  it  not 
forfeited  by  taking  on  board  a  freih  Carg«  of  tht 
fame  Defcripdon,  notwithftanding  the  Expiration  of 
the  Licence  -  -  •  •    ^  305 

fraudulent  Alteration  of,  deftroyt  itt  Validity,  even 
where  the  Holder  of  the  Licence  it  innocent  of  the 
Fraud  -  -  ^  -  -  508 

Expiration  of  will  not  juftify  the  Capture  of  the  Ship 
on  her  return  Voyage  •  •  *  316 

LwiT'^ii  Ship  for  Money  advanced        •  •         356,  3(8 

Loccemiu — (cited)  -  -  -  I17 

Z*0^^*— not  admifible  at  Evidence  under  the  Circumftancet  of 

the  Cafe  -  -  •  .9 

jlftfr^tff— Ship  fumiflied  with  Lettert  of,  to  be  deemed  a 

Ship  of  War  -  -  -  448 

jtfig/f^r— has  authority  to  hypothecate  the  Ship  and  Freight 
in  a  Foreign  Port,  where  he  and^hit  Owaert  have  no 
perfonal  Credit  ...  %q^ 

or  in  a  Port  of  the  Country  in  which  the  Ownert 
refide,  provided  he  hat  no  meant  of  conununicating 
with  them  -  -  -  ^1$ 

though  appointed  by  the  Configneet  of  the  Cargo^may 
be  juftified  under  the  Circumftancet  of  the  Cafe,  in 
granting  a  Bond  of  Hypothecation  to  them  •        aSl 

MiniHcr  Plempoteniiary — Power  of  to  grant  certificatet,  ex- 
empting the  Property  of  the  Enemy  from  Capture 
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National  Ci^or^iAfr— Difguife  of  afiimedy  for  the  Purpofe  of 
'     impofiDg  on  the  Enemy  in  all  Wan        -  -  182 

■  a  Britl/b-hom  Subje6l  may,  by  his  Employment  and 

Relidence  in  a  Foreign  Country,  acquire  a  new  Na- 
tional Chara6ier  for  commercial  Purpofes  -         22 j 
Navigation   Z*flw/— prohibit   the    Conveyance   of   European 

Goods  from  one  IVefl  India  Ifland  to  another         -  71 

but  by  a  later  Regulation  (52  G.  3.  c.  100.)  permit 
fuch  Conveyance  -  -  -  332 

bringing  Goods  within  the  Harbour  with  an  Intention 
to  import  them^  conilitutes  an  Importation  within 
the  Meaning  of  the  Statutes         -  -  72 — 351 

when  a '  Veflel  enters  a  Colonial  Port  with  Goods, 
partly  permitted,  and  partly  prohibited^  and  without 
any  mention  in  her  Clearance,  of  an  ulterior  Deftina- 
tion,  the  Prefumption  ofvLaw  is,  that  all  the  Good* 
were  coming  for  Importation  •  -  120 

A  ^nV^-built  Ship  transferred  to  Foreigners,  but 
remaining  oftenfibly  Britijbt  is  liable  to  Condemnation 
for  importing  Goods  into   a  Britl/b  Colony         -     152 

and  the  Cargo,  though  belonging  to  different  Perfons, 
and  {hipped  under  a  perfe^  Ignorance  of  the  Transfer 
of  the  Ship,  muft  (hare  the  fame  Fate  -  156 

Foreigners  hired  to  take  Care  of  a  Cargo  of  Mules  on 
board  a  Briti/b  6hip,  are  not  to  be  deemed  Part  of 
the  Crew  -  -  •  -  311 

are  not  binding  upon  the  King  fo  as  to  prevent  the 
Conveyance  of  publick  Stores  from  one  Colony  to 
another  •  •  *  -  320 

NavyBoard — mode  adopted  by,  in  fettling  Accounts  with 
Captors  in  Cafes  where  the  Government  has  a  Right 
of  Pre-emption  -  -  -  ^.^8 

Neutral — has  a  Right  to  put  his  Goods  on  board  a  Merchant 

Veflel   belonging  to  a  Belligerent         -  -    448 

■  ■  '  but  not  on  board  a  Ship  of  War  -  -  ibid. 
Neutrality — Privileges  jf,  forfeited  by  the  Abandonment  of 

perfeft  Indifference  b-'twcen  the  contending  Powers      245 
Claim  of|  may  be  given  by  the  Neutral  Government 
alone  •  .  .  «  ^12 

Onus 


INDEX. 
O. 

Onus  PfoianJi^^Vtet  on  the  Claimant  in  Rcrenue  Cafet      «-       Jg% 
—  on  the  Party  afferting  an  Intei^eft  as  Joint  Captor  J49 — 365 
Order  in  Council — ^prohibiting  Trade  with  the  Enemy,  ap- 
plies to  a  Part  as  well  as  the  Whole  of  a  Cargo  57 
for  the  Proteiftion  of  the  Coafting  Trade  of  Sweden^ 

does  not  apply  to  Ships  partly  Briti/b  owned        -        131 
Blockade  impofed  by  that  of  the  26th  of  J^  18099 
how  maintained  •  -      .  •  4^5 

p. 

Part  OtuniT'^See  Prtvateer. 

Pafengeri-^Kight  of,  to  Ihare  in  Prize  •  •  359 

claim  of,  to  (hare  in  Salvage  for  Services  to  a  dereHA 

Ship,  rejedcd  -  -  4^ 

Conveyance  of  for  hire,  equivalent  to  conveyance  of 
Cargo  for  Freight  -  -  -  5§ 

Pqffport—^f  a  Briti/h  Admiral  permitting  a  Veflel  to  deviate 
from  the  Courfe  prefcribcd  by  the  Terms  of  the 
Britijb  Licence,  by  which  (he  was  prote6ted      -        309 ' 

■  a  Britijb  Conful  or  Admiral  has  no  power  to  grant 
PalTports,  exempting  the  Property  of  Enemies  from 
the  Effeft  of  general  Hoftilities ;  but  fuch  Paffports 
may  be  made  effe^al  by  the  Ratification  of  the  So- 
vereign Power  •  -  fta6«-c'/y?^« 
See  alfo  Appendix  D. 

P«M//y— Diftribution  of  •  •  •  -  ^^ 

PqffeJJion — ^Caufe  of,  between  Foreigners  not  entertained  by 
the  Court  without  the  Confent  of  the  Parties,  or  the 
Sanson  of  the  Reprefentativc  of  the  Foreig^n  State        23 

——  or  the  Judicial  Order  of  a  competent  Court  within  the 

Territories  of  the  State  to  which  the  Parties  belong       24- 

Pwfl/frr— in  a  Court  of  the  Law  of  Nations,  a  Perfon  may 
be  confidered  as  the  Part  Owner  of  a  Privateer,  though 
bis  Name  has  never  been  inferted  in  the  Bill  of  Sale  of 
Ship's  Regifter ;  and  the  Reprefentative  of  a  Perfon 
fo  deemed  a  Part  Owner  is  refponfible  for  Cofts  and 
Damages  decreed  againft  the  Owners  generally,  though 
the  Party  of  whom  he  is  the  Reprefentative,  was  not . 
himfelf  the  Wrong-doer  •  -  z^-'^fiq. 

Proceeds-^^ii  Prize  may  be  followed  wherever  they  can  be 

traced  •  *  •  •  2C 

Proteft-^^ot  made  in  due  Time  «  •  •         19^ 

X^3  Ratififfatioh"^ 
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^aiifieaUtm^^et  Treaty  ofPeace^ 

i?«tf^/ttr^— by  Land  Forcci              •  -             -          .  "^ 

■                 ■  by  Boats             •            •  -             -            ibid» 
^                                   Rekafmg  H^Uni^s-^Ey'idenct  of,  not  alone  fufficient  to  fup- 

j                                               port  a  Claim  of  Joint  Capture-  *                 19 — ^428 

RtprefetUatiae^'Stt  Privateer, 

fievente  Cau/ei^^OnuM  probandi,  lies  on  Claimapt                   i  ja 

i 

I  S. 

|;  f tf/vtfjtf^—General  Rate  of,  in  Cafes  of  Dereli£t  <»  42 1 

it  ■!  ■  ■    Moiety  decreed  under  the  Circumftances  •  49 

J I  ■         Apportionment  of^   betweeea  Salvors         -        •  50 

Rate  of,  not  to  be  increafed  on  account  of  unnecefiary 
Interference  of  fecond  Salvors  p  •      417 

Civil,  in  addition  to  Military  r  f  jiy 

a  Store  Ship  recapturing  Britl/b  Property^  is  entitled  to 
an  Eighth  only  •  -  -  2^} 

Right  of  Recaptors  to^  not  extinguifhed  by  fubfequent 
Capture  and  Condemnation  in  an  Enemy's  Port» 
where  the  Sentence  condemning  the  Property  is  over- 
ruled by  an  Order  of  Releafe  from  the  Sovereign 
Power  of  the  State  •  -  -  192 

i  Jn  ■■     extinguifhed  by  a  regular  Sentence  of  Condemnation 

carried  into  Execution  «  •  .  200 

Perfons  jdifpoffefiing  original  Salvors  without  reafonable 
Caufe,  (hall  receive  no  Benefit  on  account  of  Services 
they  may  afterwards  perform  -  .  417 

thofe  who  are  in  PofTeflion  of  a  Ship  as  Salvors,  have  a 
legal  Intereft,  not  to  be  divcfted  but  by  Adjudica* 
tion  in  a  regular  Court  -  -  -  41  ( 

is  due  for  the  Recapture  of  Neutral  Goods  previoufly 
taken  by  the  Enemy  on  board  a  Britl/b  Ship  of  War 

443— ^7^^ 
St.  Croix — See  Capitulation* 

Seizure— ^{  Goods  not  a^ually  on  (hore,  may  be  made 
within  a  Briti/h  Colony  by  the  Officers  of  H.  M. 
Navy  -  ...  216 

Siiting  forth  for  U'ar-^tht  Employment  of  a  Veffel  in  the 
public  Military  Service  of  the  Enemy,  by  thofe  wha 
^ave  competent  Authority  fo   to  employ  her,  is  a 

ftt^cicnt 


INDEX. 

Setting  forth  for  JPlir— continued. 

fufRcient  fetting  forth  for  ^ar,  within  the  Meaning 
of  the  Prize  Aa  -  -  -  loj 

.—  fo  if  there  is  a  fair  Semblance  of  Authority  in  the  Per- 

fon  direAing  the  Veffel  to  be  fo  employed  -  40X 

5^^^.^liable  to  Condemnation  if  belonging  to  the  fame 
O  wnera,  with  a  Cargo  illegally  taken  on  board  in  a 
prohibited  Port,  although  (he  had  Permiflion  to  enfter 
the  Port  to  obtain  a  Clearance  -  •  -  -  168 
employed  in  the  Conveyance  of  Public  Stores  from  one 
Colony  to  another,  not  liable  to  CoAfifcation  for  a 
Breach  of  the  Navigation  Laws  »  *  345 

Title  to,  though  originally  faulty,  becomes  imimpeach- 
able  by  great  Lapfe  of  Tiipe  -  -  394 

SpoUatton-r-of  Papers — Effeft  of,  by  general  Maritime  Law  486 
I        .  I     '  by  Law  of  this  Country     ibid* 

Slaves — are  deemed  Perfonal  Property,  where  there   is  no 

pofitive  Regulation  to  the  contrary        •  -  264 

I    •     Ad  pafs  to  the  Captors  under  the  Words  of  the  Prize 

A6l  *  ,  -,  ,  ifyj 

Slave  TVvidSp— deemed  by  this  Country  repugnant  to  the  Law 

of  Nations  -  •  •  .  3^ 

though  itdoes  not  prefume  fo  to  treat  it  when  prac« 
tifed  by  the  Subjeds  of  a  State  which  continuts  to 
tolerate  it  -  -  -  •  86 — 95 

the  Court  has  a  Right  to  enquire  into  the  Title  of  a 

Ship  employed  in  the  Slave  Trade  •  -         93 

Inclination  of  the  Court  to  difcountenanco  «  9y 

prohibited  by  the  Swedijb  Government         •»  <«       9$ 

SoldUrs^-^n  board  a  capturing  Shipi  though  invalided,  are 

entitled  to  (hare  in  the  Prize  -  .  236 

^jiA-r-CeiFation  of  HoiUlities  againft  •  «  181 

—  Communication  between  the  di(ferent  p»rts  of,  inter- 
rupted «  "  m  m,  ^  21% 
Stair 9  Lord — (cited.)             •                 •               9  lij 
Store,  Ship-^Sce  Salvage, 
Stores^  Ptf^/rV— Conveyance  of,  from  one  U^e/i  /iiJlwColony  to 

another,  not  prohibited  -  .  *      320 

not  included  in  Account  of  Exports  «  ,       ^^j 

not  entered    at   the   Cuftom  Houfe,    if  imported  in 

Tranfports  »  ^t  ^  ,  ,-^;^^ 

Suusy  if  in  Merchj^nt  Veflels  -  .  .    ,/|^, 

iS'w#t/ir|i— Coafting  Trade  of  ••  ,  ,  i^l 

*  Territory";^ 
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TWrf/cry— -Claim  of|  can  only  be  giTfn  by  «  Sttte-perfedry 

{Mtnl  ...  .,  245 

■  ■  ■  ■  ai^  cannot  be  given  but  by  the  Neutral  Gorernment     412 
7riiii{/3fr— colorable.  ^ 
7Wi»^  ^P^^^-*nature  of 9  explained            •             -            249 

by  modern  Ufage>  muft  necefiarily  be  ratified        -        $5iJm 
EfTed  ofy  in  quieting  Titles  of  Pofleffioa  *  395 

Sr^nj'-'^onveyaDce  of  Publick  Stores,  not  a  Trading         339 

■  ■      Importation  of  Goods  for  the  Ufe  of  the  Royal  Family, 

Aot  a  Trading  •  <*  «  341 

TVwi^^arr— -VeiTel  hired  by  GoTemmenI  at  a  Tranl]poK  may 

be  the  Subjed  of  Bottonuree  •  •  462 

V. 

Fiiilrii— (cited.)  .  -  •  -  llS 

Fj«#/— (cited.)  -  .  •  .         942 

w.  • 

Jf^jfef— of  Mariners  to  be  paid  before  Bottomree  Bonds  40 

Subiiftence  of  Mariners  on  board  Greei  Ships,  to  be 

deemed  Part  of  -  -   •  -  41 

Suit  for^  will  be  entertained  by  the  Court  in  the  Cafe 
of  an  Enemy's  Ship  coming  under  the  Protedion  of  a 
Briti/h  Licence  -  -  334—^66 — 30J 

ir^zr— Declaration  of,  by  the  Government  of  one  Country 
againfl  another,  is  Evidence  of  the  Exiftence  of  a  War 
between  the  Two  Countries  •  •  147 

Warrant  oi  the  Court  of  Admiralty  will  extend  to  Sails  and 
Rigging,  taken  on  fiiore  for  the  Purpofe  of  fafe 
Cuftody  -  •  •  281 

India  JJlandr^-G<yrttTiOT%  of,  have  of  themfelves  no 
Authority  to  permit  the  Importatioo  of  prohibited 
Goods  •  •  -  -  ^145 

F    I    N    I    S. 


Friated  by  A.  Stnhan,  Law-Printer  to  ^  Majefty, 
Piutcn- Street  I  L^ouioo. 
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